Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


\ 


A./tJ:.  a  /^e.  /i 


X^Intamat  I 

Soo 


COMMENTARIES 


cn>N 


INTERNATIONAL    LAW 


PRIVATE  INTERNATIONAL  LAW 


OR 


COMITY. 


BY 


ROBERT  PHILLIMORE,  D.C.L.,  Q.C., 

ADVOOATB  TO  HSB  MAJKSTT  TV  HER  OFTIOS  OF  ADMIBALTT, 
JUDOB  OF  THS  CIVQUB  P0BT8. 


nalaante  Justice  qn'one  rtvltrtt  on  nne  montogne  boi 

Pascal.  PeiwA*,  put  L,  a^  yi.,  m  9. 

VOL.  IV. 


LONDON: 
WILLIAM  BENNlNG  &  SON,  6,  GREAT  QUEEN  STREET, 

LINCOLN^B   INN   FIELDS. 

1861. 

[  The.  Author  renrve*  the  right  of  translating  this  Work.'} 


PRINTED  BT  W.  H.  COX, 
5,  Gbbat  Quan  SnsBr,  LxHoour's  Imi  FXbjm,  LomMur.— W.  0. 


PREFACE. 


I.  I  HAVE  endeavoured  in  the  publication  of  this  last 
volume  of  my  Commentaries  upon  International  Law, 
fiilly  to  redeem  the  pledge  given  in  the  first  chapter 
of  the  first  volume,  (a) 

Professional  avocations  have  interrupted  and  de- 
layed till  now  the  complete  execution  of  my  original 
design. 

The  former  volumes,  in  acconknce  with  the  plan  of 
that  design,  treated  of  the  relations,  and  the  laws 
which  govern  the  relations,  between  independent 
States,  or,  in  other  words,  they  were  occupied  with 
the  consideration  of  Jus  inter  Gentes,  or  Public  Inter- 
national Law. 

This  volume  is  devoted  to  the  consideration  of  Jiis 
Gentium — Private  International  Law^  or  Comity: 
that  is,  strictly  speaking,  the  law  which  ought  to 
govern  the  legal  relations  of  individuals  not  being 
the  subjects  of  the  State  which  administers  the  law. 
Practically  speaking,  however,  it  embraces  also  the 
legal  relations  of  persons  domiciled,  or,  in  some  cases, 
only  resident  abroad ;  and  rights  acquired  abroad,  or 
existing  in  objects  situate  abroad. 


(a)  Vol.  i.  8.  xvi. 
A  2 
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This  subject  has  been  treated  of,  till  lately,  under 
the  title  of  the  Conflict  of  LawSy — a  title  which  I 
think  has  been  justly  censured  as  expressive  of  a 
limited  and  unsound  view  of  this  important  portion  of 
jurisprudence;  but  under  which  title  so  able  a  treatise 
has  been  written  by  Story,  substantially,  upon  Private 
International  Law,  as,  perhaps,  to  render  some  apology 
necessary  on  the  part  of  any  subsequent  writer  who 
publishes  a  treatise  on  the  subject,  even  on  the  as- 
simiption  that  he  adopts  a  sounder  theory  and  a  more 
correct  title. 

My  apology,  if  one  be  needed,  is,  that  the  treatment 
of  this  subject  was  necessary  to  the  completion  of  the 
plan  upon  which  my  Commentaries  upon  International 
Law  were  written. 

II.  The  end  of  all  justice,  wheresoever  administered, 
is  correctly  stated  by  the  Roman  lawyers,  suum  cuique 
trihtiere — to  give  to  each  person,  his  own,  his  due, 
his  right,  hisyti^, — be  he  subject  or  foreigner. 

The  enquiry,  What  is  the  j^W  of  an  individual,  shows 
that  it  must  be  attached  to  one  of  these  predicaments  : 
1.  to  a  Person;  2.  to  tangible  or  corporeal  Property 
(rei) ;  3.  to  incorporeal  Bights. 

The  ndture  of  the  predicament  must  be  examined 
into  as  a  fact  before  a  sentence  of  what  is  just  can  be 
paaaed  respecting  it. 

As  the  fact  of  relation  is  ascertained  with  greater 
accuracy,  as  the  nature  of  it  is  considered  with  deeper 
wisdom,  the  juster  will  be  the  sentence  pronounced 
upon  it.  The  more  cultivated  the  mind  of  the  indi- 
vidual, the  more  accurate  will  be  his  judgements  as  to 
what  is  just;    the   more  cultivated   the   mind   of  a 


i 
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scope  of  diflFerent  jurisdictions.  A  harmony,  rather 
than  a  conflict  of  laws,  is,  therefore,  to  be  presumed 
among  civilized  States,  with  respect  to  the  administra- 
tion of  justice  upon  the  most  important  interests  of 
mankind. 

But  where  the  municipal  laws  of  States  differ,  the 
ends  of  justice  require  that  they  should  agree  in  the 
adoption  of  the  law  which  ought,  from  the  nature 
and  reason  of  the  thing,  to  govern  the  jus  of  a 
foreigner,  whether  they  agree  that  it  shall  be  the 
law  of  his  own  or  of  another  State. 

This  practical  harmony  in  the  administration  of 
justice,  ought  to  be  the  object  of  the  community  of 
civilized  States. 

It  is  a  triumph  of  barbarity  when  a  municipal  law 
is  applied  to  a  foreign  legal  relation  or  right,  instead 
of  the  law  which,  from  the  nature  and  reason  of 
the  thing,  ought  to  govern  it.  It  is  a  false  and 
unjust  theory,  that  when  States  are  independent, 
there  must  be,  or  ought  to  be,  a  conflict  of  laws ; 
though  this  may  be  in  certain  instances  inevitable. 

A  jus  once  acquired  under  the  dominion  of  the 
law  of  one  State,  ought  not  to  be  invalidated  by  the 
accident,  that  the  acquirer  afterwards  brings  that  jus^ 
so  to  speak,  physically,  under  the  dominion  of  the 
law  of  another  State.  Eeason  and  the  interests  of 
society  require  that  its  validity  should,  as  a  general 
rule,  be  equally  recognized  evetywhere; — "Ex  quo 
liquet,"  Hubei:  says,  "  time  rem  non  ex  simplici  jure 


ter  omnet  homines  sive  oives  Romanes  sive  peregrinos  valeni"    Gaius, 
iii.  93. 


PREFACE.  TU 


civili  sed  ex  convmodis  et  tacito  poptUorum  consensi^ 
esse  petendam  :  quia  sicut  leges  alterius  populi  apud 
alimn  directe  yalere  non  possunt :  ita  commerciiB  et 
USUI  gentium  pronuscuo  nihil  foret  magis  incommodum* 
quam  si  res  jure  oerti  lod  validae,  mox  alibi  diversitate 
juris  infirmarentur/'  (a) 

A  difficulty  does,  indeed,  sometimes  arise  from  con- 
siderations of  public  poUcy,  which  prevent  the  appli* 
cation  of  the  true  abstract  rule  of  law  to  the  fus  of 
the  private  individual  There  are  cases  of  exception 
whidi  it  is  both  morally  and  legally  competent  to 
each  State  to  specify  for  itself  and  which  therefore 
mark  the  discrimination  between  Bight  and  Comity  ; 
between  Public  and  Private  Interational  Law.(&) 

II.  Let  me  add  a  word  or  two  aa  to  my  Predeces- 
sors (c)  in  the  cultivation  of  this  branch  of  Juris- 
prudenca 

The  first  labourers  were  naturally  those  Jurists, 
who  Uved  in  the  States  composed  of  different  pro- 


(a)  PreBleet.  JL 

(6)  Cicero,  in  a  very  remarkable  paasage,  points  out  the  diBtinciion 
(which  is  not  to  be  fonnd  in  the  Hepocdtories  of  the  Roman  Law);  he  ia 
explaining  the  fxUionale  ofjtu  : — 

"  Jurifl  est  omnis  ratio  nobis  ezplicanda,  quod  dividitmr  in  dnas  partes 
primas  natnram  atque  legem  .  .  .  atque  hsec  oommunia  sunt  natane 
atque  legis  :  sed  propria  legis  et  ea  quee  scripta  sont^  et  ea  quae  sive  lit- 
teris,  ant  genHwnjure,  ant  majomm  more,  retinentnr.  Scriptorum  autem 
privatum  aliud  est,  pabliomn  alind :  publicum^  lex,  senatosoonsnltam, 
foediis :  privatum^  taboke,  pactom,  oonventnm,  stipnlatio.  Quae  autem 
scripta  non.  sunt,  ea  aut  conauetudine  aut  oonventis  hominum  et  quasi 
consensu  obtinentur,  atque  eiiam  hoe  in  primis  tU  nottros  mores  legesque 
tuedrnttTf  quodammodo  naturali  jure  pr<Bioripttim  est'* — Orat.  Pariit, 
s.  37. 

(c)  Vide  post  J  Note  to  Chap.  I. 
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vinceB,  partly  governed  by  the  Boman  Law,  partly  by 
indigenoiis  customary  laws.  UArgentr^^  in  treating 
of  the  customs  of  Brittany,  and ,  Burgundus,  in 
treating  of  the  customs  of  Handers,  discussed  with 
care  and  perspicuity  portions  of  the  subject,  and 
propounded  various  general  rules,  by  which  the 
selection  of  the  proper  law  ought  to  be  determined, 
where  the  rights  of  the  individual  appeared  to  be 
under  the  dominion  of  two  different  laws. 

Paul  and  John  Voet  dealt  also  with  the  subject, 
rather  inclining  to  a  severe  and  rigid  view  of  the  in- 
admissibility of  exterritorial  laws. 

HertiuSy  Chancellor  of  the  University  of  Giessen, 
wrote  a  treatise  of  considerable  repute,  "  De  coUisione 
legum" 

Rodenburgh^  a  distinguished  jurist  of  Utrecht,  pro- 
ceeded much  further  than  his  predecessors  in  the 
scientific  development  of  Private  International  Law, 
investigating,  with  great  care  and  accuracy  of  thought, 
the  principles  which  Qught  to  govern  the  application  of 
Statutes  to  the  questions  of  property,  to  the  form  and 
the  substance  of  the  acts  of  men,  and  to  their  personal 
capacity.  His  disquisition  was,  however,  necessarily 
limited,  being  subordinate  to  the  question  of  rights 
incident  to  the  status  of  Marriage ;  the  consideration 
of  which  question  was  the  object  of  his  work. 

HubeTy  in  his  PrsBlectiones  on  the  Civil  Law, 
pointed  out  the  magnitude  of  the  subject,  and  gave  a 
valuable  but  meagre  outline  of  its  principles. 

Rocco,  in  1837,  published  a  Treatise  on  this  subject 
of  great  merit,  under  the  title  of  an  "  Essay,  on  the 
use  and  authority  of  the  laws  of  the  Two  Sicilies,  con- 
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sidered  in  their  relation  to  the  persons  and  territories 
of  Foreign  Statea" 

The  variety  and  extent  of  the  Colonies  of  Great 
Britain  brought  before  her  tribunals  at  home  and 
abroad,  especially  during  the  present  century,  cases 
which  rendered  it  necessary  to  consider  upon  what 
principles  they  ought  to  decide,  whether  the  rights  of 
parties  ought  to  be  governed  by  the  law  of  the  Colony 
or  the  law  of  England :  but  no  considerable  work  on 
the  subject  appearedbefore  the  elaborate  and  voluminous 
commentaries  of  Mr,  Surge,  a  work  to  which  succeed- 
ing authors  upon  Private  International  Law  have  been 
much  indebted. 

The  lawyers  of  the  United  States  of  North  America 
were  necessarily  led  from  the  same  cause  as  the  lawyers 
of  the  old  Netherlands  and  of  France  before  the  Eevo- 
lution, — namely,  the  existence  of  various  States  with 
various  laws  in  one  Commonwealth — ^to  the  study  of 
thisjuriBprudence. 

The  learned  essay  of  Livermore  led  to  the  elaborate 
and  popular  work  of  Story,  whidi  has  exercised  great 
miluence,  and  obtained  a  very  high  authority  in  this 
kingdom,  as  well  as  in  the  country  of  its  author. 

I  must,  however,  be  allowed  to  remark  that  even 
Story  wrote,  the  nature  of  his  work  being  considered, 
too  much  in  the  spirit  of  an  English  Common  Lawyer, 
and  too  little  in  the  spirit  of  an  International  Jurist. 

With  the  work  of  Fcdix,  Story  does  not  appear  to 
have  any  intimate  knowledge  :  he  makes  no  reference 
to  RoccOy  and  with  the  essays  of  Wdckter,  and  the  last 
of  the  eight  volumes  of  Savigny,  he  was  necessarily 
unacquainted. 
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While  preparing  this  volume  for  the  press,  I  was 
glad  to  find  that  this  Treatise  of  Savigny  had 
attracted  the  attention  of  Mr.  Westlake,  whose  recent 
work  on  Private  International  Law  has  taken  its 
place  in  the  legal  Uteratnre  of  England. 

Since  the  Commentaries  of  DoneUus^  to  whom 
Savigny  was  deeply  indebted,  no  more  philosophical 
or  profound  work  has  appeared  than  the  great  work  of 
Savigny  on  the  system  of  Roman  Jurisprudence,  in  its 
application  to  the  particular  law  of  his  own  country, 
Prussia^  and  to  the  general  law  of  the  European  Conti- 
nent. His  eighth  volume  contains  a  separate  Treatise 
on  Private  International  Law,  conceived  in  the  same 
spirit^  and  executed  with  the  same  ability,  as  the  great 
work  of  which  it  is  a  part.  It  has  been  constantly 
referred  to  in  this  work. 

I  cannot  help  expressing  a  hope  that  the  Treatises 
of  such  jurists  as  those  of  Puchia  and  Savigny^  which 
have  the  merits  without  the  defects  of  German  erudi- 
tion, may  one  day  become  familiar  to  English 
lawyers. 

III.  Something  let  me  say,  in  conclusion,  as  to  the 
frequent  and  ftdl  reference  made  throughout  this  work 
to  the  jurisprudence  of  ancient  Home ;  till  lately  so 
Uttle  known,  and  so  often  misunderstood,  in  England. 

The  advantage  to  the  jurisprudence  of  Comity 
which  results  from  this  study  is  twofold :  First,  a 
knowledge  of  the  laws,  not  only  of  a  most  civilized 
people,  but  of  a  people  which  continually  imported  and 
incorporated  into  their  administration  of  justice  to 
foreigners,  the  rules  and  principles  of  foreign  law, 
which  the  reason  of  the  thing,  and  the  nature  of  the 
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relation,  rendered  applicable,  when  they  manifestly 
rendered  inappUcable,  the  strict  ci^-il  law  of  the 
Soman  citizen* 

In  the  Institutes,  the  Digest,  and  the  Code,  we 
are  therefore  enabled  to  study  a  system  of  Jurispru- 
dence which  avowedly  passed  over  the  limits  of  the 
positive  law  of  the  State  in  which  it  sprung  up  ;  a 
Jurisprudence  intended  to  be  applicable  to  the  world. 

Secondly,  We  study  in  it  a  system  of  Jurisprudence. 
Nothing  can  more  advance  the  culture  of  Private 
International  Law,  than  the  study,  not  of  the  letter, 
but  of  the  spirit,  of  Boman  Jurisprudence,  which, 
because  it  recognized  the  duty  of  applying  to  jura 
acquired  without  its  limits^  or  by  others  than  its  own 
citizens,  a  law  founded  upon  general  principles,  has 
become  the  basis  of  the  law  of  Christendom. 

The  law  of  England  and  the  United  States  of 
North  America^  is  not  properly  called  by  Story  the 
Common  Law,  in  a  Treatise  on  Private  International 
Law. 

If  there  be  any  Common  Law  of  States  upon  this 
subject,  it  is,  for  the  reasons  already  given,  furnished 
by  the  Boman  Law. 

Hvher  justly  remarks,  that  though  you  may  look 
in  vain  for  rules  eo  nominey  on  the  Conflict  of  Laws 
in  the  repositories  of  Boman  Jurisprudence,  yet  you 
will  find  rules  applicable  to  the  subject.  *' RegulcB 
tamen  Jundamentales,  secundum  quas  hujus  rei  (L  e. 
conflictus  legiun)  judicium  regi  debet,  ex  ipso  jure 
Bomano  videntur  esse  petendse."  (a) 


(a)  Prcdect.  II. 
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The  sculptor  and  the  painter,  who  are  worthy  of 
the  name,  study  the  works  of  the  ancient  masters,  not 
as  the  object  of  literal  and  servile  copy,  but  of  reve- 
rential and  careful  enquiry  into  the  principles  of 
truth  by  which  these  works  have  been  immor- 
tahzed. 

In  like  manner,  the  Jurist  ought  to  study  the 
Koman  Law,  searching  into  those  principles  of  truth, 
which,  under  the  guidance  of  an  intimate  and  prac- 
tical acquaintance  with  the  nature  of  legal  relations, 
have  rendered  it  an  everlasting  monument  of  the 
people  whose  genius  brought  it  forth. 


These  Four  Yolumes  of  Commentaries  are  now  brought  to  an 
end.  Of  the  various  notices  and  criticisms  upon  the  three 
already  published,  there  are  only  two  on  which  I  wish,  at 
parting  with  my  reader,  to  make  a  remark. 

I.  The  notice  of  Professor  Mohl,  (a)  in  his  elaborate  work 
on  the  History  and  Literature  of  Sciences  connected  with  the 
Policy  of  Statea  I  am  gratified  not  merely  by  his  favourable 
opinion  generally  of  my  work,  but  still  more  by  his  recognition 
of  the  soundness  of  the  principles  upon  which  the  work  is 
planned,  and  of  the  labour  and  pains  expended  upon  it  He 
has  travelled  over  the  same  road,  and  he  knows  the  difficulties 
and  toils  of  the  journey.  His  criticism  was  written  when  the 
First  Volume  only  had  been  published.  I  hope  he  will  find 
that  the  defect  which  he  points  out  is  remedied,  as  far  as  the 
nature  of  the  subject  will  permit,  in  the  Second  and  Third 
Yolumes. 


(a)  Die  Qeschichte  nnd  Literator  deiv  Staatswiasenschaften, — Robert 
von  liohl,  I.  391.    Erlangen,  1855.    This  work  is  in  three  volumes. 
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IL  An  essay  on  International  I^aw  in  the  last  number  of 
the  Edinburgh  Review.  Of  the  Reviewer's  criticism  on  my 
work  I  say  nothing :  but  he  has  made,  he  thinks,  a  great  dis- 
covery as  to  the  opinions  and  system  of  Orotius;  indeed, 
on  this  discovery  he  rests  the  merit  of  his  review.  This  dis- 
covery is  not  only  what  is  popularly  called  a  ma/re's  nest,  but 
also  unjust  to  the  character  of  a  very  great  man,  and  moreover 
likely  to  inflict  an  injury  to  the  jurisprudence  in  which  I  take 
a  deep  interest 

These  are  the  reviewer's  words: — '^The  result  has  been  to 
discover  that  the  revolution  wrought  by  him  (Orotivs)  con- 
sisted in  transferring  the  chief  grounds  of  the  law  of  nations 
from  the  ancient  theoretic  and  territorial  basis — somewhat 
mitigated  by  the  family  humanity  of  Catholicity — to  the 
Protestant  and  personal  ground  of  the  human  will.  Henoe 
the  term  jus  gentium  volunta/riumy  which  Orotius  had  been 
the  first  to  introduce,  and  which  marks  throughout  his  chaos 
of  quotation  and  adoption  the  new  voice  of  inspiration  that 
gave  him  value  and  vitality." 

•  The  reviewer  then  remarks  on  the  fact  that  all  the  writers 
since  Orotius  have  been,  without  a  single  original  exception, 
Germans,  or  generally  of  the  Teutonic  raoa  "  Is  it  that  the 
Germans  were  a  people  of  no  foreign  intercourse,  and  no 
domestic  stimulus  from  politics  of  public  life?*'  ''What, 
then,  should  lead  these  writers  to  agitate  the  law  of  nations  ? " 
''  Is  it,  then,  that  that  law,  as  now  resolved  into  its  true  prin- 
cipleSf  a  law  of  personality^  resistance,  will,  amd  warfa/re, 
has  anything  congenial  to  this  people  ?" 

To  call  International  Law  ''a  law  of  personalty,  resistance, 
will,  and  warfare,"  is  a  confusion  of  ideas  which  results  in 
something  very  like  nonsense ;  and  the  theory  about  German 
International  Juri.sts  is  veiy  indifferent  history. 

First.  The  existence  of  the  German  Confederation  of  States, 
Protestant  and  Catholic,  supplies  at  once  no  very  recondite 
reason  why  Germany  should  have  produced  the  greater  number 
of  International  Jurista 
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Secondly.  There  have  been,  since  the  time  of  Grotius, 
French  (I  do  not  include  Vattel),  Italian,  and  Spanish  writers 
of  considerable  authority  upon  International  Law,  to  say 
nothing  of  those  jurists  who  occupy  a  kind  of  border  line 
between  Public  and  Private  International  Law,  of  whom,  as 
of  the  Roman  Law,  the  reviewer  would,  I  dare  say,  candidly 
admit,  as  is  evident,  that  he  knew  next  to  nothing. 

Thirdly.  There  is  the  very  awkward  fact  that  the  most 
eminent  and  original  of  the  successors  of  Orotius  is  to  be  found 
among  the  Dutch  (the  reviewer  seems  to  have  forgotten  that 
Orotiue  was  a  Dutchman).  Yes ;  but  the  Dutch,  the  reviewer 
would  say,  are  included  in  my  category.  Be  it  so ;  does  he 
seriously  mean  to  say  that  the  Dutch  were  "  a  people  of  no 
foreign  intercourse,  and  no  domestic  stimulus  from  politics  of 
public  life  ? "  A  little  reflection  would  have  reminded  him  of 
the  notorious  truth,  that  the  exact  reverse  is  historical  fact. 

Next,  for  the  great  discovery  about  Grotius  himself.  It  is 
an  error,  and  a  mischievous  error,  because  it  tends  to  lower 
the  authority  of  that  great  man,  by  weakening  the  basis  upon 
which  he  placed  the  mutual  obligations  of  States,  as  the  basis 
of  the  Civil  Law  of  a  State  would  be  weakened  by  one  who 
denied  that  conscience  enforced  obedience  to  it. 

In  the  first  place,  Grotius  himself  says,  that  in  the  use  of 
the  phrase  jus  gentium  voluntarium,  he  means — ^to  do 
what  ?  To  introduce  a  Protestant  discovery  forsooth  ?  No  ; 
to  tread  i/n,  the  steps  of  Aristotle  ! 

''Juris  ita  accepti  optima  partitio  est,  quaa'pud  Aristotelem 
exstatj  ut  sit  aliud  jus  naturale,  aliud  voluTdariu/niy  quod  ille 
legitimum  vocat,  legis  vocabulo  strictius  posito,  interdum  et 
TO  iv  rd^eL  constitutum/'  (Lib  i.  c.  i.  ix.) 

In  the  second  place,  the  reviewer  altogether  misapprehends 
the  meaning  of  jv^  volv/rUarium ;  it  does  not  mean  "the 
Protestant  and  personal  ground  of  the  human  will/'  It  means 
i/nstituted  as  distinguished  from  natural  law. 

Jus  voluntarium  is,  Grotius  says,  vel  humanum  vel  divinum 
(tJ.  xiii.).  Jus  humanum  he  divides  into  (1.)  jus  civile  ;  (2.) 
jus  gentium ;  distinguishing  the  latter  from  jus  naturale^  in 
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language  which  at  the  same  time  distinctly  admits  that  the 
moral  law  of  nature  is  the  primary  source  of  the  Jus  Gentium : 
''  Latins  autem  patens  est  jus  gentium,  id  est  quod  gentium 
omnium  aut  m/uMan^wm  voluntate  vim  obliquandi  accepit ; 
fanUarv/m  addidi,  quia  vix  ullum  jus  reperitur  extra  jua 
natvavie,  quod  ipav/m  quoque  gevUiv/m  did  potest,  onmibus 
gentibus  commune."  (J6.  xiv.). 

This  jus  gentium  is  to  be  proved,  he  says,  like  the  jus 
civile  of  a  particular  State,  namely — (1.)  by  usage;  (2.)  by  the 
writings  of  jurists  (u&u,  et  testimonio  peritorvm). 

In  plain  language  Oroti/ua  says,  International  Law,  apart 
from  the  consideration  of  the  Law  of  Qod,  (including  that 
which  is  written  on  the  conscience  by  the  finger  of  Qod,  and 
that  which  is  especially  revealed,)  which  is  the  fountain  of  all 
laws,  is  derived  from  the  consent  of  independent  States,  which 
make  up  the  community  of  States, — as  the  civil  law  is  derived 
from  the  consent  of  the  people,  which  makes  up  the  com- 
munity of  that  State  ;  and  this  consent  of  States  in  the  matter 
of  International  Law  is  to  be  proved  by  iLBCbge  and  the  testi- 
mony  of  writers,  where  there  is  no  express  law,  as  in  the  case 
of  treaties, — as  the  Civil  Law  of  a  State  is  to  be  proved  in  the 
absence  of  express  Statute  or  Code. 

The  human  law  of  all  societies  is,  of  course,  derived  frx)m 
human  will;  that  is,  from  consent  founded  on  human  will. 
It  really  required  no  ghost  or  reviewer  to  tell  us  that — Orotius 
knew  that  every  thinker  and  writer  on  jurisprudence  for  two 
thousand  years  had  known  this — ^he  knew  also  that  when  he 
wrote,  no  discovery,  Protestant  or  Catholic,  was  to  be  made  in 
morality  or  religion — ^he  knew  that  ''all  human  laws  are,  pro- 
perly speaking,  only  declaratory,  that  they  may  alter  the  mode 
and  application,  but  have  no  power  over  the  substance,  of 
original  justice.''  (a)  And  he,  therefore,  said  in  a  passage  the 
reviewer  ought  to  have  known,  ''  in  jure  gentium  jus  nature 
includitur.'* 


(a)  Burke,  xL  361. 
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Wherefore,  to  represent  Orotiua  as  having  excluded  the  jus 
naturale  and  the  jus  divinum  from  the  sources  of  International 
Law,  is  a  grave  misrepresentation.  As  a  matter  of  fact  he  has 
done  no  such  thing,  and  nothing  could  have  been  more  alien 
to  his  habits  of  thought  than  to  have  done  so. 

A  Dutch  writer,  in  a  recent  and  very  interesting  commentary 
on  the  writers  since  the  time  of  Grotiiis,  says  truly,  "  Post- 
quam  juris  gentium  fundamenta  (Grotius)  posuerat  in  ips^ 
natura,  legibusque  divinis  in  moribus,  atque  in  pactis :  ejus 
sectatores  in  duas  (a)  ferfe  abiere  partes." 

To  represent  jua  volurUariura,  explained  as  I  have  shown 
by  Orotiua  himself,  as  a  Protestant  discovery,  is  an  extraordi- 
nary error.  It  is  an  error  also,  though  of  less  magnitude,  to 
assert  that  Suarez,  the  Roman  Catholic  predecessor  of  Orotiua, 
would  never  have  admitted,  as  a  source  of  International  Law, 
this  jus  voluntarium ;  because,  though  not  in  terms,  in  sub- 
stance he  has  distinctly  done  so. 

In  a  passage  (cited  in  the  Appendix,  p.  494,  to  my  first 
volume),  speaking  of  the  necessity  of  an  International  Law, 
Sua/rez  says,  ''  Et  quamvis  magna  ex  parte  hoc  fiat  per  ratio- 
nem  naturalem  non  tamen  suffidenter  et  immediate  quoad 
omnia  :  ideoque  specialia  jura  potuerunt  ua\i  corundem  gen- 
tium introduci." 

I  have  one  more  citation  to  make  from  Orotiua  himself, 
which  perhaps  puts  this  grave  and  fundamental  error  of  the 
reviewer  in  the  strongest,  and  I  fear  the  least  venial,  light. 
The  reviewer  says,  Orotiua  "made  the  frirfie  source  (of  Inter- 
national Law)  independent  of  God  and  providence."  Orotiua 
says,  ^*jure  pri/mo  OerUium  quod  et  'oa/tunde  interdum  dic- 
itur."  (6) 

Lastly,  I  will  dismiss  this  mischievous  and  baseless  notion 
of  a  Protestant  discovery,  which  is  to  render  the  immutable 


(a)  Van  ffogendoffy  Commentatio  de  Juris  Gmtium  gtudio  in  Pairid 
noitrdpott  H,  Orotium^  Amstelod,  1856. 
(6)  Cited  vol.  L  16. 
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laws  of  eternal  justice  not  binding  between  States,  in  the  lan- 
guage of  the  Protestant  Wclffy  the  Protestant  successor  of  the 
Protestant  Grotius :  '^  Absit  vero;  ut  existimes,  jus  gentium 
voluntarium,  ab  eonim  voluntate  ita  proficisci  ut  libera  sit 
eorum  in  eodem  condendo  voluntas,  et  stet  pro  ratione  80I& 
voluntas,  nulla  habit&  ratione  juris  naturalis/'  (a) 

The  review  teems  with  minor  and,  in  a  Reviewer,  venial 
errors — e.  g.,  as  to  Roman  Law — ^the  Recuperatorea — ^the  effect 
of  Roman  upon  International  Law — the  English  exposition  of 
Litemational  Law  in  1753  confounded  with  a  German  theory. 
These  are  errors  comparatively  insignificant. 

But  it  is  not  insignificant  to  place,  even  in  a  review,  Inter- 
national Law  upon  a  Mae  basis — ^to  substitute  what  I  must 
call  the  rubbish  of  "  a  law  of  personalty,  resistance,  will,  and 
warfare,''  for  the  immutable  foundation  of  everlasting  justice — 
and  to  misrepresent  OroHua  as  your  fellow-labourer  in  the 
mischief. 


(a)  Cited  vol.  i.  26-7  of  Commentariei. 
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Piff«13,  nnU  fO,  Irt  tliw,  M  *«eoiiiUtatfoDei,"  rmd  "conitltiiltenewiuer /or 

»1,  wA«  (a),  4th  Itne  /or  "  ntiJIaitTir,*'  r»«f  •*  •ubJlcUtor." 
«,  mit«  ra/or  •♦l»aJJoy,"rfarf*'I>ftnoi;"/or**K<«ioii,''rtt«f  ••Rogrtm.- 
*/>,  niiU  (/;,  /or  "  I>i«.  L  3.  4/'  read  '♦  Wg.  50. 1. 1,  «.  »,  4." 
1»,  mi<«  (X),  'ind  line, /or  "Dig.  L.  xxH.  i.  3,"  read  "Dig.  60.  t.  Lb.  S.** 
m  note  >/,  21141  llnc./<»-  **»•  "«•  ••  >'V  read  "I.  xlrtU  t  19,  ■.  17." 
160,  m/t«  0.  204  »ne.  «/'*^  "contoitatione"  fwd  "«>l*."  ,^       ..._..„ 
173,  i»«t«  '*„  «i«l  lln«,/<»r  "Code,  t  xl.  L  HI."  nad  "Code,  UD.  x.  t  xl.  1.  tU." 
OT4,  mite  aj,  ftth  line. /or  "Initio,"  read  "InrinnnU" 
973,  I2th  line,  eifter  "  wa*"  read  "  to  be  made." 
333,  3rd  tine./or  "flftb  end  lUth."  read  "  foortb  and  flftb. 
373,  8Ut  llne,/or  "Jure,"  wad  "Jml" 
377,  note  «).  «*  li^./or  "Syloa," read  "Sylra." 
403.  16th  Hne,/or"qaamm,"  read  "qtianinL"  ....      ..   „ 

493,  note  (A),  7th  line, /or  "Wg.  L  t  xIt.,  *c"  read  "Dig.  Ub.  H.  t  xlv.,  Ac. 

436,  note  It),  lit  line,  /or  "1.  IL  t.  xIt.  7,  ct  eod.  Ift,"  read  "  L  iL  t  xlr.  e.  45." 
460,  33nd  line,  qfter  •*  allenlgenie  "  read  "llberoe." 

473,  3Mth  line. /or  "a«W."r«ad  "alio." 

437,  ftth  Uno,  for  "  thowj."  read  » theee." 

434,  note  (e),/br  "  Dig.  Lit  xlx.,  Ac.,"  read  "Dig.  1.  L  t.  xvU.,  Ac** 
4DA,  note  (/i),  the  like  correction. 
4«0,  note  (m),  lit  llne,Ar  "26,"  read  "27." 
„      „     „     3rd  line, /or  "/&  xxxv."  read  **Ib.  xlr." 
400,  4th  line,  <tftsr  "place"  read  "In  which." 
633,  20th  line, /or  "Pfundrecht,"  read  "  Wkndreeht." 
364,  let  line, /or  "debtor  of  the  domlcU,"  rtod  "domlcil  of  the  debtor." 
330.  DOto  (0.  ^^  xlTlll.  t.  xl.  I.  7. 

ftP3,  note  (ph  for  "Dig.  Ixlv.  t  2,"  read  "Dig.  xlr.  t  2,  •,  1." 
620,  noto  (d),/br  "ctl  xxvlL,  Ac"  read  "et  1.  xxvUL,  Ac" 
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P3go  397, /or  "the  ornament,"  read  '*  an  ornament" 

303,/^  " breach  of  Blockade,"  rwid  "  act  of  Blockade.* 
687,  iiM  noto  (3). 


ADDENDA. 


ALIEN.     (Page  306). 

That  he  has  the  rights  of  an  English  Patentee,  see  Ollendarff^  v. 
Blacky  4  Be  Qex  if  SmaWa  Bep.  209 ;  and  In  re  Schlmnber^er,  9 
Moore^s  Privy  Council  Rep,  p.  14. 

That  when  domiciled  and  naturalised  in  this  country,  he  is  sub- 
ject to  the  same  disabilities  as  is  a  natural  bom  subject,  and 
therefore  is  incapable  of  contracting  a  marriage  which  would  have 
been  void  if  contracted  by  a  natund  bom  simject,  although  valid 
by  the  law  of  his  domicil  of  origin,  and  by  the  Lex  loci  contractus, 
see  Mette  v.  Mette,  Swahey  &  Tristram's  Probate  ![  Divorce  Bep, 
vol.  i.  p.  417  (1859-60),  and  28  Law  Joum,  Bep.  (Probate),  117. 


OBLIGATIONS.— LOCUS  EEGIT  ACTUM. 
(Chap,  xxxiii.,  p.  453.) 

The  Scotch  Law  appears  at  present  to  be  in  accordance  with 
the  European  Law,  as  to  the  form  of  Testaments,  and  at  variance 
with  the  English  Law. 

BSCULIMTKG  NOTE. 

The  Trustees  of  William  Purvis,  Esq,,  v.  Lord  Benholme's 

Interlocutor, 

"  90th  June,  1867. — The  Lord  Ordinary,  having  heard  parties* 
procurators,  and  made  avizandiim,  Finds,  that  the  late  W  iUiam 
Purvis,  Esq.,  a  native  of  this  country,  died  domiciled  in  Scotland 
in  the  year  1854 :  Finds,  that  the  said  William  Purvis  left  a  Trust 
Deed  of  Settlement  in  favour  of  the  Pursuers  embracing,  inter 
alia.  All  lands  and  heritages  that  might  belong  to  him  at  the  time 
of  his  death :  Finds,  that  this  Settlement  remained  eftectual  and 
unrevoked,  quoad  All  the  heritable  property  belonging  to  the 
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Testator  at  the  time  of  his  death,  situated  in  Scotland .  Finds,  that 
the  disposal  of  the  Testator's  real  property  in  the  Netherlands, 
India,  depends  upon  the  validity  of  the  testamentary  writings 
which  he  executed  in  that  country,  to  carry  real  property  there : 
Finds  that,  by  the  law  of  Scotland,  in  which  country  the  Testator 
died  domiciled,  the  succession  to  his  moveable  property  will 
depend  upon  the  formality,  according  to  the  law  of  the  country  in 
which  they  were  executed,  of  the  testamentary  writings  executed 
by  the  Testator  in  the  Netherlands,  India,  as  constituting  a  last 
will  and  testament  of  moveable  propertv ; — and,  with  these  find- 
ings, Appoints  the  case  to  be  enrolled,  that  the  proper  steps  may 
be  taken  for  ascertaining  the  effect  and  validity  of  these  writings 
by  the  foreign  law.  (Signed)     H.  J.  Eobebtsok. 

*'  Note, — The  question  of  domicile,  in  reference  to  which  fiirther 
probation  has  been  renounced,  does  not  appear  to  be  involved  in 
much  doubt.  The  Testator  was  a  native  of,  and  lived  the  earlier 
years  of  his  Ufe  in,  Scotland.  He  then  went  abroad,  and  after 
Jiving  for  many  years  and  after  marrying  abroad,  he  returned  to 
this  country  with  his  wife  and  family  in  1833,  more  than  twenty 
years  before  his  death.  He  himself  repeatedly  went  abroad  after 
that  period,  leaving  his  family  in  this  country,  and  returning  to 
them  from  time  to  time.  The  last  five  years  of  his  life  were  spent 
exclusively  in  Scotland,  where  he  died,  and  where  he  had  proper^, 
both  real  and  personal.  His  letters,  during  this  last  period,  in& 
cate  an  intention  of  ultimately  returning  to  the  Netherlands^ 
India,  for  the  special  purpose  of  greater  intercourse  with  relations 
in  that  country.  But  tnat  plan  was  at  best  contingent ;  and  it 
would  rather  appear  that  had  he  found  an  estate  in  this  country 
to  suit  him,  at  a  moderate  price,  he  would  have  bought  it,  and 
given  up  the  plan  of  settling  abroad.  His  later  intention  appears 
to  have  been  to  reside  some  years  longer  in  this  country,  at  all 
events  for  the  education  of  his  younger  children,  and  as  the  climate 
of  this  country  suited  him  better  than  that  of  the  foreign  country, 
it  appears  that  he  would  have  preferred  that  the  intercourse  of 
their  fiftmilies  should  have  been  attained  by  his  relations  returning 
to  this  country,  rather  than  bv  his  going  out  te  them. 

'*  2.  The  second  and  third  nndings  do  not  require  much  notice. 
The  Lord  Ordinary  cannot  consider  any  of  the  latter  testamentary 
writings,  even  if  they  revived  to  every  effect  the  testament  of 
1823,  as  sufficient  te  revoke  the  conveyance  of  his  Scoteh  heritable 
property,  contained  in  the  Trust  Deed  of  1834.  Ajid  upon  the 
authority  of  the  case  of  Thomson's  Trustees,  18th  December,  1851, 
and  other  cases,  the  Lord  Ordinary  thinks  himself  entitled  te  act 
upon  this  opinion,  without  requiring  the  opinion  of  foreign  counsel. 

3.  The  last  finding  involves  a  question  of  international  law,  in 
regard  te  wliich  there  may  be  a  conflict  between  the  law  of  Scot- 
land and  of  other  countries,  especially  of  England.) 
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"The  Lord  Ordmaiy  humbly  adopts  what  he  conBidew  the 
Scotch  view  of  the  intemational  question :  and  holds  that  a  Testa- 
ment is  good  and  effectual  to  settle  personal  property,  if  drawn  up 
conformably  to  the  laws  of  the  country  in  which  it  was  executed, 
even  although  the  Testator  should  die  domiciled  in  a  country  in 
which  other  formalities  would  be  required.  He  thinks  that  this 
view  of  the  intemational  question  is  supported  by  the  authorities 
referred  to,  and  by  the  opinions  of  the  Judges  in  the  case  of  Leith 
V.  Leith,  6th  June,  1848.  With  reference  to  this  last  case,  it  is  to 
be  observed  that  the  Testator,  Sir  George  Leith,  died  domiciled  in 
Scotland.  The  English  will,  upon  the  effect  of  which  the  question 
turned,  was  executed  by  him  during  a  temporary  residence  in 
England.  None  of  the  Judges  seem  to  have  doubted  that  such 
will  was  effectual,  as  a  settlement  of  moveables.  The  real  diffi- 
culty was  as  to  its  effect  in  revoking  a  settlement  of  Scotch  real 
property — and  had  the  intention  to  revoke  been  clear,  a  majority 
of  the  Judges  would  have  given  effect  to  it,  even  as  a  revocation 
of  the  Scotch  Trust  Settlement."  (a) 


PERSONAL  PEOPEETT. 


If  personal  property  is  disposed  of  in  a  manner  binding  by  the 
laws  of  the  country  in  which  it  is,  that  disposition  is  binding  every- 
where, and  it  makes  no  difference  that  the  goods  were  wrecked  on 
the  coast  of  the  country  where  they  have  been  disposed  of,  and 
were  not  intended  to  be  sent  thither  by  the  shipper.  {See  Oammell 
and  others  v.  Setoell  and  others,  Exch.  Chamber,  1859-60;  OOhe 
Jurist,  vol.  vi.,  N.  S.,  918,  Sept.  15th,  1860). 


LEX  MEECATORIA.     (Chap.  xU.  pp.  678—600). 

By  the  law  of  England,  and  the  general  maritime  law,  the  master 
of  a  ship  has  no  power  to  sell  either  cargo  or  ship,  except  in  cases 
of  absolute  and  utter  necessity. 

The  plaintiff  was  underwriter  on  a  cargo  of  deals  shipped  in 
KuBsia  for  delivery  to  a  party  in  England.  The  vessel  having  been 
stranded  in  Norway,  the  master  wrote  to  the  consignee  stating 
the  fact,  and  asking  for  instructions  in  the  event  of  the  ship  being 


(a)  This  case  is  now  before  the  "Second  Divisioii,"  that  is,  it  is  appealed 
from. 
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entirely  lost.     On  the  receipt  of  this  letter  the  consignee  ahan- 
doned  the  cargo  to  the  plaintiff,  who  accepted  the  abandonment, 
and  paid  as  for  a  total  loss.     Before  the  receipt  of  any  answer 
from  the  consignee,  the  master  procured  a  survey  to  be  made  of 
the  ship  and  cargo,  on  which  occasion  the  surveyors  recommended 
a  sale  of  both,  by  public  auction,  as  best  for  all  parties.     A  sale 
was  accordingly  neld  by  the  sheriff,  at  the  requisition  of  the  master, 
previous  to  which,  however,  a  person  protested  against  the  sale, 
producing  to  all  parties  a  letter  from  the  underwriters  on  the  ship 
and  freight,  directing  him  to  get  the  ship  off,  and  repair  her  for 
sea ;  or,  should  that  be  impossible,  to  save  as  much  of  the  cargo  as 
he  could,  and  dispatch  it  to  its  destination ;  the  party  who  pur- 
chased the  cargo  also  stating  that  he  had  received  a  letter  from  an 
insurance  company,  requesting  him  to  demand  the  delivery  of  the 
cargo,  on  payment  of  the  expenses.     After  the  sale  a  communica- 
tion was  received  by  the  master  from  the  consignee,  desiring  him 
to  make  a  protest  of  the  loss  of  the  ship  and  cargo,  and  inclosing 
a  letter  from  the  underwriters  on  the  cargo,  stating  that  they  had 
written  to  a  party  to  prevent  a  sale  of  it,  and  requesting  hun  to 
carry  out  those  instructions.     The  plaintiff  did  nothing  to  confirm 
or  adopt  the  sale.     Tlie  party  who  nad  protested  agamst  the  sale 
then  instituted  a  suit  against  the  master  and  the  purchaser  in  the 
Superior  Diocesan  Court  at  D.,  in  Norway,  to  disavow  the  public 
auction,  and  compel  the  purchaser  to  deliver  up  the  deals,  or  make 
compensation  for  the  loss  and  damage ;  but  the  court,  by  its  judg- 
ment, confirmed  the  public  auction.     It  was  stated,  that  by  the 
law  of  Norway  a  sale,  by  the  master  of  a  ship,  transfers  the  pro- 
perty to  the  purchaser,  and  the  owner  must  look  to  the  master  for 
his  remedy.     Previous  to  this  judgment  the  deals  arrived  in  Eng« 
land,  consigned  to  the  defendant,  who  had  made  advances  upon 
them  to  the  purchaser ;  whereupon  the  plaintiff  gave  a  written 
notice  of  the  circumstances,  and  demanded  the  deals  to  be  delivered 
up,  which  the  defendant  refused  to  do,  and  afterwards  sold  them. 
Tne  plaintiff  then  brought  the  present  action  to  recover  the  sum 
realised  by  the  sale,  declaring  in  trover,  with  indebitatus  counts ; 
and  the  defendant  having  pleaded,  to  the  count  in  trover,  not 
guilty  and  not  possessed,  and,  to  the  indebitatus  counts,  never 
mdebted — It  was  holden. 

That  assuming  the  law  of  Norway  to  operate  to  pass  the  pro- 
perty, in  the  circumstances,  to  an  innocent  purchaser,  the  subse- 
quent bringing  the  deals  into  this  country  did  not  divest  it. 

That  there  was  no  reason  why  such  should  not  be  recognised, 
by  the  courts  of  this  country,  as  the  law  of  Norway.  {See  Cam- 
mell  and  others  v.  Sewell  and  others^  Exch,  Chamber^  1859-60 ;  The 
Jurist,  vol.  vi.  N.  S.  918.) 
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INTERNATIONAL  LAW. 


CHAPTER  I. 

JTJS  GENTIUM — ^PBIVATB  INTEBNATIONAL  LAW. 

I.  Jus  INTER  Gentes,  ot^  as  it  18  sometimes  called,  Public 
International  Law,  has  been  the  sabject  of  the  three  preceding 
volumes.  It  remains  to  consider  in  this,  the  last  volume  of 
the  whole  treatise  (a),  Jus  Oenti/amy  or,  as  it  is  sometimes 
called,  Private  International  Law,  or  Comity  (6)  {Comitaa)  (c). 
II.  We  have  seen,  in  the  first  of  the  foregoing  volumes,  that 

(a)  In  redemption  of  the  pledge  given,  vol.  i.  b.  xvi. 

(b)  "  Denique  nonnunqiuun  dam  populnsvicinus  vicini  mores  camiter 
*^  vtdt  obs^nrare  et  ne  multa  bene  geata  turbarentur,  de  moribos  sta- 
"  tata  territorinm  statuentiB  inspecto  effectu  solent  egreidi."  P.  Vo^^ 
de  Statutis  eorumque  eoncursu,  b.  iv.  17. 

John  Voety  speaking  of  the  rule  that  moveables  are  governed  '*  lege 
"  loci  in  quo  eorum  dominiu  domicilium  fovet  ubiconque  ilia  verd  ex- 
"  titerent,"  obBerveSi  that  in  this  case  "de  jnris  rigore,  qnaai  gentium 
"omnium  oommuni  consensu  relazatum  est  sic  ut  exeomitate  profecta 
'^  regula  prazi  universali  invaluerit"    Tit.  iii.,  eui  Pandect,  p.  2. 

So  ffubenu,  De  Canfiictu  Legum^  b,  2,  "  id  eomiter  agunt,**  &c. 

The  word  occurs  once  in  the  Digest ;  "  liber  autem  populus  est  is,''  &c. 
"  sive  foedere  oomprehensum  est  ut  is  populus  alterius  populi  majesta- 
"tem  eomiter  oonservaret."    Lib.  49. 1. 15,  7,  1. 

^  Vhe  e$p^  de  droit  des  gens  et  de  biensgance."  Bouhiery  cited  by 
FaHxy  s.  11,  p.  24,  ed.  Demcmgeat 

*^  La  oonpiacenza  vicendevole.**     Roeeo,  119. 

"  Mutua  compiacenza.''     Roccoy  120,  25a 

(c)  See  a  notice  at  the  end  of  this  chapter,  of  the  Sources  of  Private 
Intenmtional  Law. 
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Sovereignty  united  with  Domain  (dominium  emi/nens)  esta- 
blishes, as  a  fundamental  rule  of  International  Law,  the  exclu- 
sive jurisdiction  of  a  State  over  all  persons,  acts,  and  things, 
within  its  territories  (d)  ;  and,  of  course,  over  suits  and  actions 
in  Courts  of  Justice,  civil  or  criminal,  arising  within  these 
limits. 

This  is  a  proposition  which  does  not  only  concern  the 
natives  of  a  territory,  who  are  naturally  subject  to  such  a 
jurisdiction.  There  is  no  country,  not  only  in  Europe,  but  in 
the  world,  since  the  opening  of  China  and  Japan,  in  which  there 
may  not  be  foreigners,  both  transient  and  resident  (e).  Being 
allowed  to  enter  a  State,  of  which  they  are  not  natives,  they 
have  a  strict  right  to  be  secured  from  injury  while  therein  ; 
the  ill  usage  of  them,  whether  by  positive  mal-treatment  (/) 

(d)  The  exception  of  the  ambassador,  which  is  a  matter  gtridi  juris 
inter  gentes,  and  not  comitcUis  juris  gentium,  is  mentioned,  vol.  iL  part  vi. 

Fuchta,  Instit,  I  360. 

(e)  Civil  laws,  when  they  causeleaaly  and  unreasonably  exclude  foreign- 
ers either  from  coming  into  the  territories  at  all,  or  from  trading  there, 
are  inhospitable ;  but  these  inhospitable  civil  laws  are  no  otherwise  con- 
trary to  the  laws  of  nations,  than  as  this  law,  like  the  general  law  of 
nature,  enjoins  the  duties  of  humanity  and  benevolence.  Every  nation 
has  by  the  law  of  nations,  as  every  individual  has  by  the  law  of  nature, 
a  right  to  judge  for  itself  how  far  its  intercourse,  either  of  the  com- 
mercial or  of  the  friendly  sort,  is  likely  to  be  detrimental  to  itself ;  so 
that  to  cut  off  either  or  both  sorts  of  intercourse,  will  be  no  act  of  in- 
justice, though  it  will  be  wrong  if  it  is  done  causelessly.  A  nation  has 
a  moral  power  to  withhold  its  benevolence ;  and  they  from  whom  it  is 
withheld  unreasonably,  though  they  are  not  treated  friendly,  are  not 
injured.**— iZtrf^/orcT*  Inst,  of  Natural  Law  (2nd  edit.  1832),  p.  489. 

(/)  The  Jus  Alb  natus,  or  AUnnagii  {alihi  natus)^  or  droit  d'Aubaine, 
now  happily  abolished  in  all  civilized  states,  whereby  the  Crown  seized 
on  the  property  of  the  deceased  foreigners,  was,  perhaps,  strictly  speaking, 
a  violation  only  of  Comity;  but  it  was  on  the  confines  of  a  legal  as 
well  as  a  moral  injustice.  Some  relict  of  this  barbarism  appears  still 
to  linger  in  parts  of  Germany,  in  which  it  would  seem  that  the  foreign 
heir  pays  10  per  cent,  of  his  inheritance  to  the  State. — Blume,  S.,  des 
Deutsches  P.  BechU,  s.  452.  This  is  called  Gabdla  ffereditaria^^Mar- 
tens,  1.  iii.  c.  iii.  s.  90 ;  Vattel,  L  ii.  c.  viiL  s.  112—114 ;  Merliny  Bep.  Voce, 
Aubain ;  RoccOf  p.  63,  speaks  of  it  in  a  manner  worthy  of  the  great 
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or  by  a  denial  of  justice  (g),  may,  and  ought  to  be,  resented  by 
the  State  of  which  they  are  member&  A  refusal  of  redress  in 
such  cases  would  be  a  justifiable  cause  of  war.  If  by  long 
usage  and  custom  they  have  been  allowed  to  enjoy  certain 
rights ;  and  these,  tiiough  originally  the  fruit  of  free  concesdon, 
are  violently,  suddenly,  and,  without  equitable  notice,  with- 
drawn from  them ;  an  injury  is  done  to  them,  for  which  it  is 
the  duly  of  their  own  State  to  obtain  reparation  (h),  the  denial 
of  which  justifies  a  recourse  to  rq[n'ia(il8  (i),  or  luar  ( j),  accord* 
ing  to  the  exigencies  of  the  casa  But  here  the  narrow  pro- 
viQce  of  International  Right  ends,  and  the  wide  domain  of 
International  Comity  begins.  For  though  the  laws  of  eveiy 
State  are  built  partly  upon  general  principles  common  to  all 
States,  jua  gerUiwm^  they  are  also  partly  built  upon  pod- 
tive  enactments  jua  civile ;  and,  though  there  is,  moreover, 
a  speddlejtua  mter  g&rUea  {le)  common  to  all  Christian  States^ 

school  of  Neapolitan  jnidats,  'Talbiiiato  questa  UBanza  derivata  dalla 
barbarie  delle  nazioni,'*  &c.,  were^  he  says,  in  force  at  Naples. 

Putter,  Dcu  Praktiache  EuropUMie  Fremden  Becht  (Leipeig,  1845), 
JSrster  Abschnitt,  13.  This  is,  generally  speaking,  a  good  little  work; 
thongh  the  present  English  Law  is  incorrectly  stated  with  respect  to  the 
operation  of  Domidl  upon  the  wills  of  English  subject,  p.  23. 

Roeoo  speaks  of  domiciled  foreigners  as  having  the  same  privcUe 
rights  as  natives  of  the  Two  Sicilies.  "Oggidi  awenga  che  quasi 
tntte  le  l^ggi  della  colta  Europa  ammettano  i  forestieri  ad  eserci- 
tare  i  diritti  civili,  gli  respingono  poi  allora  che  si  tratta  di  partecipare 
alle  cariehe  dello  Stato,"  (p.  39) ;  but  of  non^donUcUed  strangers  as 
enjoying  only  those  rights  which  their  country  accords  to  the  na- 
tives of  the  Two  Sidlies,  '*  Sol  quando  s'intrametta  la  reciprocazione 
fra  i  dne  Stati"  (p.  40).  Here  he  is  speaking  of  '*Esteri  non-domi- 
dliati,*'  or  as  he  afterwards  calls  them,  '' semplieemente  residenti** 
(p.  59). 

.  (g)  France,  however,  has  thought  it  consistent  with  Comity  to 
refuse,  as  a  general  role,  to  entertain  suits  between  two  foreigners  in 
her  courts  of  justice.-—  Vide  poet. 

(A)  In  the  case  of  rights  seeux'ed  by  treaty  and  withdrawn  in  time  of 
peace,  the  eaeua  beUi  is,  of  course^  beyond  the  reach  of  doubt,  voL  iii. 
p.  47. 

(i)  Vide  antey  voL  iii.  pp.  11,  12. 

{j)  Vide  ante^  voL  iii.  p.  47. 

(k)  Vide  ante,  vol.  i.  c.  1. 
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the  practical  application  of  those  general  principles  and  of  this 
jvs  speciale  may  vary  in  different  States.  There  is  no  univer- 
sal positive  law  for  all  mankind.  Each  State  has  its  own 
municipal  code ;  though  each  code  contains  many  principles 
common  to  all :  and  each  individual  is  a  member  of  the  great 
family  of  mankind. 

III.  States  becoming,  xmder  the  blessed  influence  of  Chris- 
tianity and  its  attendant  civilization,  more  and  more  impressed 
with  a  deeper  sense  of  national  duty,  and  with  the  principles  of 
universal  justice,  having  regard  also  to  their  reciprocal  advan- 
tages and  mutual  interests  (muttUB  vidssitvdinis  obtentu — ob 
recvproca/m  utiUtatem)  arising  from  the  impartial  adminis- 
tration of  justice  to  the  foreigner  and  the  native  (Q,  have 
tacitly  agreed  (tn)  to  recognise  and  adopt  certain  common  rules 
and  maxims  of  jurisprudence,  both  civil  and  criminal,  with 
respect  to  the  individual  foreigners  sojourning  within  their 
territory,  and  with  respect  to  the  operation  therein  of  the 
laws  of  a  foreign  State.  "  Usu  exigente"  (to  borrow  the  lan- 
guage of  the  Institutea)  "et  humanis  necessitatibus  gentes 
"  humanae  jura  qusddam  sibi  constituerunt"  (n). 

lY.  This  consent  has  manifested  itself  in  various  ways ;  in 
the  decisions  of  Courts  of  Law,  in  writings  of  accredited 
jurists  in   acts  of  the  executive   authority  (o),  'such  as  the 


(I)  "he genti  oolte  prestano  mutoamente  osservanza agli  atti  cele- 
brati,  e  alle  obligassioni  e  a*  diritti  nati  nelle  sti-anie  oontrade.  E  le 
qualitdi  personali  legittamente  infiase  nel  luogo  del  domidiio  si  mante- 
gono  mai  sempre  intere  col  mntar  che  si  fa  dalla  residenza  e  passaggiera 
dimora.  Qaantanqne  il  diritto  delle  genti  che  neoestario  dai  guis- 
pubblidsti  d  appella  non  ordini  qaeata  vicendevole  applioasioney  e 
autoritiL,  delle  leggi  di  nno  stato  sul  territorio  dell  'altro.  Niaanna 
primitlva  obligazione  stringe  le  nazioni  a  riconoscere  prowedimenti* 
stranieri^nnllaineno  U  diritto  deBe  genti  vdantario,  il  quale  intende 
alia  perfezione  progreaaiva  dei  popoli  altamente  il  richiede.** — Rocco^ 
m.  2. 

(m)  See  in  Wheaton^s  Eui,  726-8,  Mr.  Webeter'a  Letter,  in  which  the 
difference  between  Comity  and  strict  Right  is  much  dwelt  upon. — See 
18  CurtiB*$  (Americ,)  Rep.  203. 

(n)  L.  L  t  iL  2. 

(o)  Story,  B.  38,  n.  1. 
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declaration  with  respect  to  the  security  of  foreign  merchantSy 
on  the  breaking  out  of  war,  contained  in  the  Magna  Charta 
of  England  (p).  More  recently  also,  France,  as  will  pre- 
sently be  seen,  and  some  other  nations,  have  incorporated  into 
their  national  code  express  provisions  relating  to  this  subject 
But  France  had  suffered  before  her  first  revolution— and  the 
same  may  be  predicated  of  England,  and  the  United  States  of 
North  America  —  a  system  of  PrivcxU  InteTTuUional  La/vo 
{Jus  Oentvwm)  to  grow  up,  partly  out  of  the  analogies  fur- 
nished by  the  Roman  (q)  Civil  Law  (r),  partly  out  of  an 
enlightened  application  of  the  principles  of  their  own  municipal 


(p)  Fide  vol.  iii  p.  ua 

{q)  Story  unfortunately,  in  my  opinion,  in  a  treatise  on  IrUenuUional 
Law,  uses  the  words,  "common  law,**  meaning  the  Englitsh  and  North 
American  Law ;  but  the  Koman  Law  is  the  **  common  Uw"  of  States. 

(r)  See  prefitoe,  p.  viiL  to  voL  I.  of  this  work. 

Early  in  the  history  of  ancient  Italy  the  interooorse  between  Romans 
and  those  who  were  not  Bomans  created,  of  necessity,  what  was  in  sub- 
stance an  International  Private  Law  or  Comity ,  to  which  the  name  Jue 
ffentium  ('*  quod  apud  omnes  gentes  peneque  custoditur,  juris  gentium 
est")  properly  belonged,  as  distinguished  from  the^iM  inter  gentes.  The 
history  of  its  growth  from  its  introduction  through  the  annual  and  per- 
petual  edicts  of  the  Protor  to  its  full  development  in  the  compilations 
of  Justinian,  in  which  it  appears  as  the  law  of  the  Empire,  is  a  most 
interesting  subject,  but  &r  beyond  the  limits  of  any  note.  These  com- 
pilations were  naturally  the  principal  storehouse  frt>m  which  the  rules 
of  modem  Comity  were  taken ;  though,  unfortunately,  an  ignorance  of 
the  history  of  the  Boman  Law,  and  a  superficial  acquaintance  with  its 
whole  system,  led  especially,  but  by  no  means  solely,  in  England,  to 
many  mistakes  in  the  application  of  the  rules  of  this  jurisprudence; 
vide  post,  remarks  on  the  misapplication  of  the  maxims  of  law  as  to 
nudum  pactum  in  our  municipal  law,  and  in  Private  International  Law 
of  mobiUa  seguuntur  personam — locus  regit  actum,  &c.  See  some  good 
remarks  on  the  Boman  Jus  Oentium-Mommsen'R^hnische  Oesohiehte, 
L  146 ;  iii.  640 ;  on  the  misapplication,  Wdekter  die  collision  der  privot- 
gesetse  versehied.  Staaten,  il ;  (in  Archiv.  fUr  die  Oivilistische  Praxis,  B. 
24 — 242).  That  there  are,  however,  rules  on  the  subject  of  collision  of 
laws  to  be  found  in  the  Boman  Law,  though  defective  and  incomplete, 
see  Sacigny,  viii.  s.  344.  Justinian  introduced  a  real  jus  gentium  by  re- 
moving the  distinction  between  civestsiAperegrini  who  belonged  to  the 
empire.— Cbc/.  1.  vii.  t.  6-Q, 
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jurisprudenoe,  and  of  that  of  other  oountriee,  poitly  out  of 
the  general  usages  of  commeroe  («),  aided  by  the  reasoning 
of  writers  of  all  nations  upon  Public  Law. 

V.  Upon  the  application  of  principles  derived  firom  these 
sources  to  the  decisions  of  particular  questions,  the  fabric  of 
International  Comity  has  been  slowly,  but  steadily,  reared ; 
it  is  daily  acquiring  consistency  and  strength,  and  has  already 
become  a  Jus  Oentium  PrivcUum,  having  for  its  object  the 
decision  of  questions  affecting  the  interest  of  individuals,  as 
the  Jus  OentiuTn  PvJtUcwniy  or,  more  properly,  Jus  irUer 
Oentes  (t)  has  for  its  object  the  decision  of  questions  growing 
out  of  the  mutual  relations  of  communities. 

YI.  In  illustration  of  the  position  in  the  last  paragraph,  it 
may  be  observed  that  some  modem  codes  of  European  States 
contain  express  provisions  upon  the  subject  of  the  gene- 
ral Civil  Status  of  the  foreigner  within  their  territory. 
The  French,  the  Austrian,  and  the  Prussian  codes  all  contain 
some  enactments  on  this  subject  The  French  code  recognises 
distinctly  an  equality  between  the  native  subject  and  the 
fol^igner,  as  to  the  enjoyment  and  capacity  of  acquiring  civil 
rights  (u).  But  on  the  subject  q{  collision  between  native 
and  foreign  laws,  it  contains  few  special  provisions,  though 
some  will  be  referred  to  hereafter  in  the  discuseion  of  foreign 
Co7Ur(icts  and  Testcmtents. 

The  Prusman  code  contains  an  express  acknowledgment  of 
the  principle  that  the  foreigner  has  a  right  to  the  same 

($)  The  Law  Merchant  is  both  a  part  of  Private  International  Law 
and  of  the  Common  Law  of  England,  lliis  advantage  is  mainly  due 
to  the  Boman  Law  and  its  commentators.  It  will  be  the  subject  of  a 
separate  and  distinct  consideration  in  a  later  part  of  this  volume. 

Ckmuiy  was  wholly  alien  to  the  Feudal  Law.  See  BarufUe  Duet  de 
jBurgcffWj  InirocL 

(0  DoneUus  explains  jus  pMieum  as  follows : — ^  Dicuntur  res  ad 
statum  Beipublicse  pertinere,  sine  quibns  ant  dvitas  constitui,  ant  con- 
stitata  stare  incolumis  non  potest  id  enim  datum  cujusque  rei  vocamus^ 
quo  res  stat  etsine  quo  non  consisteret  Itaque  si  cognoverimus, 
quaenam  em  res  sunt  et  quid  de  his  juris  sit  simuiyiw  pubHeum 
tenetimua*'— Z>on«£?»,  de  Jure  Civ,  CoumenL  lib.  iii  ch.  v. 

(tf)  Code  Ciml,  Art.  3, 11, 13. 
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administration  of  justioe  as  tiie  native  (x).  Where  an  6xoep> 
tion  is  made,  it  is  with  the  intent  of  relieving  the  foreigner 
from  the  effect  of  the  collision  of  local  laws  and  usages  to 
which  iixe  native  is  exposed.  Savigny  remarks  that  the  doctrine 
dominant  at  the  time  of  the  compilation  of  this  code,  of  Perao- 
Tudcmd  Meal  Statutes  had  a  marked  influence  on  the  terms  of 
these  texts  of  the  law,  and  has  led  to  important  difficulties  in 
their  application,  especially  in  the  matter  of  Succeeaian  (y). 

The  Austrian  code  resembles  the  Prussian  in  this  matter, 
and  contains  similar  provisions  with  respect  to  foreigners  (z). 
There  are  codes  of  other  nations  (a),  European  and  American, 
containing  positive  enactments  relating  to  the  validity  and 
interpretation  of  CorUracts  and  Testomantsand  SuccesBions  of 
Foreigners  (&). 

YIL  Private  International  Law  has  been  generally  discussed 
in  treatises  bearing  the  title  of  "  Commentaries  upon  the  Colli* 
sion  or  Conflict  of  Laws,"  a  mode  of  treating  the  subject  which 
is  certainly  not  philosophical  According  to  Savigny,  The 
natural  order  of  thinking  upon  the  subject  is — ^to  ask  as  to  the 
rule  of  law  to  be  applied  the  question  what  is  the  legal  rela- 
tion (o)  which  it  is  to  govern }  As  to  the  legal  relation,  to 
what  rule  of  law  is  it  subject,  or  does  it  belong  ?  The  enquiry 
concerning  the  limits  of  territorial  sovereignty  or  depend- 
ence, and  concerning  the  difficulties  and  disputes  arising 
from  the  demarcations  of  these  limits,  or  from  collisions, 
is  in  its  nature  a  secondary  and  subordinate  enquiry. 
Wachter  ((2),  he  adds^  makes  the  just  remark,  that  many 

(or)  Allgem.  L.  Reeht.  Eifdeitwng,  &  2^—35. 

(y)  Syitetn  des  E.  R,  viii.  s.  361  (133). 

(s)  Oetier,  Geseiabueh,  b.  iv.  8.  33--37. 

(a)  Videpoti, 

(6)  Fcdix^  Tr,  dec,  Dr,  ItU,  P.  L  IL  t  i.  c  iL  a.  vii. — See'too  the  Bra- 
zilian Code  (1867),  Conaolidacao  des  Leia  Civis,  8. 5  (proof  of  birth,  &o.) 
34^  1200 ;  1266  (auoceeaions)  a.  408  (staiui  and  age);  a.  696  (oontracta). 

(c)  So  I  have  rendered  the  (German  word  used  by  Savigny  in  thia  paa- 
aage  and  familiar  to  the  readers  of  Puchta  and  Blwme  viz.,  RaehUver- 
haltnits^ — it  baa  been  rendered  ^' jural  relation,*'  but  I  think  the  word 
implies  Bight  and  Obligation,  KDAjvvral  la  unknown  to  our  language. 

{d)  WUchter,  ii.  34. 
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writers  who  entirely  separate  the  question  as  to  the  applica- 
tion of  the  law  from  the  question  as  to  the  Collision,  have 
been  thereby  led  into  the  error  of  giving  upon  two  identical 
questions  contradictory  answers  (e), 

YIII.  The  very  interesting  but  very  difficult  question,  What 
are  the  limits  assigned  by  the  Jvs  GerUiv/ni  Privatum  to  the 
operation  of  the  laws  of  CMie  State  within  the  territory  of  another? 
necessarilyinvolves  a  twofold  considerationof  theoonffictof  laws: 

1.  With  respect  to  the  different  positive  laws  of  different  States ; 

2.  With  respect  to  the  diversity  of  the  practice  of  States,  as  to 
recognising  the  authority  of  each  other's  laws,  and  giving  effect 
to  them  beyond  their  proper  sphera  The  expression  itself — 
Ju8  OerUiu/m^  or,  /.  0.  Privatu/m — ^however  convenient,  and, 
though  open,  perhaps,  to  less  objection  than  any  other  expres- 
sion, is  yet  not  strictly  accurate;  and  the  use  of  it  must  not  lead 
us  to  forget  that  dear  and  important  distinction  between  the 
concessions  of  Comity  and  the  obligations  of  Bight^  which 
flow  from  the  cardinal  prindples  of  International  Law,  viz.  the 
Equality  and  Independence  of  States,  '*  Debitor,"  says  the 
Boman  Law,  '^  intelligitur  is  a  quo  invito  exegi  pecunia 
potest"(/).    One  State  may  be  lawftilly  compelled  by  force 


(e)  Savigny^  viiL  &  344. 

(/)  Dig.  1.  L  t  16—108. 

The  two  propositions,  viz. :— That  the  laws  of  foreign  countries 
are  not  admitted  exproprio  vigare,  but  only  &r  comitate ;  and  that  the 
judicial  power  will  exercise  a  discretion  with  respect  to  the  laws  they 
may  be  called  upon  to  sanction,  and,  if  they  be  manifestly  unjust^  or 
calculated  to  injure  the  dtizeni  of  the  State  in  which  that  power  is 
exercised,  refused  to  sanction  them,  appear  to  have  been  very  strongly 
asserted  by  the  Courts  of  the  United  States  of  North  America  in  the 
following  cases : — 

Bkmbord  v.  RuaM,  13  Mauaohu9«tU  Rep.  1— «. 

PrenOsi  v.  Savage^  ib.  20—24. 

Tappan  v.  Poofy  16  ib.  419—422. 

Ingrdham  v.  G^,  13  ib.  146—7. 

Cambridge  v.  LexingUm,  1  Piciering's  Rep.  606. 
These  cases  are  cited  in  CWfii't  United  States  Digeet,  v.  il  p.  762,  n.  46. 

See  also  a  leading  case,  Saul  v.  His  Creditors,  17  Marten^s  Americ 
Rep.  569,  590  to  596. 
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to  pay  its  debt  to  another  member  of  the  community  of 
StatesL  But  the  favour  or  grace  of  Comity  may  not  law- 
fully be  exacted  by  force.  And  from  the  same  authority 
is  derived  the  maxim  so  often  cited  on  the  subject,  "  £xtra 
territorium  jus  dicenti  impun^  non  paretiur "  (gr). 

IX  The  writer  upon  International  Law  is  bound  to  draw 
the  distinction  which  has  been  mentioned  between  Comity 
and  Law.  But  having  done  so,  and  shown  on  what  terms 
Comity  is  admitted  to  govern  the  legal  relations  of  the  sub- 
jects of  different  States,  he  may  and  ought  to  insist  that  the 
pi8  gentium,  like  the  jvs  inter  gentea^  is  built  upon  the  hypo- 
thesis of  a  common  law  for  a  Commonwealth  of  States  Qi) — 
''Sub  diversitate  judicum,  una  justitia"  (t).  And  as  the 
National  Jurist  endeavours  to  apply  rules  of  justice  to  cases 
which  come  in  contact  with  different  laws  of  different  inde- 
pendent portions  or  provinces  of  one  integral  State,  so 
ought  the  International  Jurist  to  consider  cases  which  oomo 
in  contact  with  the  laws  of  different  States  of  one  Com- 
monwealth, and  to  apply  the  like  rules  of  justica  To  both 
the  remark  of  Pascal  is  equally  applicable,  ''  Plaisante  justice 
qu'une  riviere  ou  une  montagne  borne"  (j) ;  or,  as  it  is  admir- 
ably put  by  Cicero,  ''  Qui  autem  dvium  rationem  dicunt  esse 
habendum,  extemorum  negent,  bi  dirimunt  humani  generis 
societatum"(A;).  It  is  true  that  the  National  Jurist  may,  with 
respect  to  different  portions  of  one  State,  invoke  the  sanction 
and  enforcement  of  a  common  superior :  while  the  international 


ig)  Dig,  1.  ii.  t.  ii.  a.  20.  A  maxim  relating  to  the  limits  of  different 
domestic  jurisdictions  borrowed  from  the  municipal  law  of  the  Bomans, 
and  applied,  like  others,  on  account  of  its  instrinsic  worth,  by  States 
to  each  other.    See  remarks,  voL  L  p.  31. 

(A)  Savignyy  R,  R  viii.  as.  348,  349.  He  remarks,  justly,  that  this 
theory  of  a  community  of  States,  and  the  constant  tendency  to  adopt 
a  imiform  practice  upon  the  subject  of  Foreign  Law,  was  unknown  to 
the  Bomans,  and  is  due  to  the  rapid  intercourse  >mong  the  subjects  of 
different  states  in  modem  times. 

(i)  Ccusiodorus,  as  cited  by  MiUitz,  Manud  dea  CoimuIb,  i.  162. 

(J)  Pews^es,  art.  vi.  s.  8, 

(ife)  De  Off,  Ub.  iii.  ell. 


^^ 
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\\\u^i  muuot  ilo  this,  for  States  have  no  common  superior ; 
but  ho  tuul*  a  practical  substitute  in  the  pressure  of  the  neces- 
»ititv»,  ami  mutuality  of  the  exigencies^  of  States.  Every  inven- 
tion of  man  and  the  age  teems  with  such  devices,  which 
renders  more  easy  and  more  quick  the  intercourse  of  the 
subjects  of  different  States,  increases  this  pressure,  and 
strengthens  this  mutuality.  To  treat  the  foreigner  and  the 
native  as  entitled  to  a  like  measure  of  justice  has  become  the 
manifest  interest,  as  it  has  ever  been  the  clear  duty,  of  Statea 
The  vision  of  the  great  statesman  and  orator  does  not  appear 
incapable  of  practical  fulfilment  to  the  Christian  Jiuist,  wha 
sees  how  marvellously  time  and  space  are,  relatively  to  the 
past,  annihilated,  and  how  the  remotest  comers  of  the  earth 
are  becoming  knit  together  by  agencies  unknown,  imdreamt 
of,  by  antiquity.  The  day  may  not  be  far  off  when  civi- 
lized man,  wherever  he  goes,  "  sese  non  unius  circumdatum 
moenibus  loci,  sed  dvem  totius  mundi,  quasi  unius  urbis  agno- 
verit"  Q). 

X.  In  England,  the  subjects  (m)  of  the  other  States  of 
Christendom  have  been,  speaking  generally,  governed,  in  such 
cases  as  are  mentioned  in  the  last  section,  on  the  same  prind- . 
pies  of  law  as  her  own  subjects  of  Scotland  and  of  her  Colo- 
niea  The  jua  genti/um  (said  an  eminent  English  civilian 
and  judge  in  the  last  century,)  is  the  law  of  every  country"(^)* 


(0  Cicero,  de  LegibuMf  p.  i  c  xx.  166. 

(m)  '*  And  as  the  judges  furthermore  maj  informe  the  Lords,  howe 
former  lawes  of  this  realme  presentlie  stand  touchinge  any  matter  there 
debated.  For  many  they  bee  also  informed  by  the  Masters  of  the 
Chancery  (of  which  the  greatest  number  have  alwaies  been  chosen 
men  skillfull  in*  the  Civil  and  Canon  Lawes)  in  lawes  that  they  shall 
make  touching  forraine  matters,  whom  the  same  shall  accord  with 
Equiti€j  Jus  Gentium,  and  the  Lawes  of  other  nations/' — A  Treatise  of 
the  Maetere  of  ike  Chanceriet  date  between  1596  and  1603.  {Hargrave'e 
Law  TractSy  p.  309). 

(n)  Scrimahire  v.  Scriinshire,  2  Consistory  Reports^  417. 

Ruding  v.  Smithy  ib.  384-6. 

So  Lard  Stowdl  (in  a  prize  case,  it  is  true,  but  referring  to  the  Jus 
GentiuWy  and  not  the  Jus  inter  Oentes) :  ^  This  is  the  law  not  of  the 
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The  same  may  be  predicated  of  other  States, 
of  Prussia^  bat  not,  as  will  be  seen,  without  great  dedi]ctioii% 
of  France  (o). 

XL  And  it  may  be  observed  that  this  brandi  of  jnrispm- 
dence  has  been,  and  is  being,  more  acientificaUy  developed 
than  others,  by  judges  and  Igr  jurista  It  is  a  matter  for  re- 
joicing that  it  has  escaped  the  Procrustean  treatment  of  posi- 
tive l^islation,  aiid  has  been  allowed  to  grow  to  its  £eubr  pro- 
portions under  the  influence  of  that  science  which  works  out 
of  consdeooe,  reason,  and  experience,  the  great  problem  of 
Law,  or  Civil  Justice.  The  judge  who  has  to  decide  by 
what  Law  a  particular  L^al  Relation,  which  comes  into 
contact  with  the  laws  of  divers  States^  shall  be  governed,  ought 
to  apply  to  this  contested  Legal  Relation  that  local  posi- 
tive law  to  which  it  is^  in  its  true  nature,  properly  subject 
or  appertaining,  without  distinguishing  whether  that  law  be 
the  law  of  his  own  or  of  a  Foreign  State. 

The  State  ought  to  permit  its  judge  to  treat  the  Fo- 
reign Law  as  one  of  the  sources  from  which,  in  the  particular 
case  before  him,  he  is  to  derive  justice.  It  ought^  as  Lord 
Stowell  observes,  to  make  it  a  principle  of  its  own  law  to 
adopt  the  law  of  the  foreigner  ( p). 

XIL  Nevertheless,  there  are  exceptional  restrictions  which 
limit,  in  a  Commonwealth  of  States,  the  application  of  this  prin- 
ciple of  a  Common  Law ;  they  grow  out  of  the  reason  and  nature 
ofthethiog.  IneveryStatethereare  various  kinds  of  laws,  the 
special  nature  of  which  is  not  in  harmony  with  this  prindpla 

To  define  the  limits  of  these  exceptional  restrictions  is 
among  the  most  difficult  tasks  which  can  be  imposed  upon  the 
jurist 

Court  only,  but  of  all  Ckrarts,  and  one  of  the  first  principles  of  univenal 
juritprudence/*-^2%e  Betstfy  1  Eobinmm**  lUp,  94.  So  he  speaks  of  ^  The 
general  rule  of  dvUUed  nations'*  as  to  derelict  The  Aguila,  %b.  20. 
''  Salvage  is  a  question  of  the  Jue  geniiftm,"  ib.  279  and  voL  vii.  186. 

(o)  See  FcdiXy  Prtfaoe^  p.  viL  (3me.  ed.) 

(p)  DalyrrapU  v.  DalrympU^  2  Consistory  Reports^  p,  29*  et  vide 
post. 
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XIII.  These  exceptional  restrictions  partake  of  (q)  a  poli- 
tical and  (r)  of  a  moral  and  religious  character :  for  Inter- 
national Comity,  like  International  Law,  can  only  exist  in 
its  lowest  degree  among  Independent  States;  in  its  next 
degree  among  Independent  Civilized  States,  and  in  its  high- 
est degree  among  Independent.  Christian  States  (r).  There 
is  a  third  class  of  these  exceptional  restrictions,  namely, 
laws  of  a  stringent,  positive  character,  which  are  the 
peculiar  growth  of  the  peculiar  institutions  of  a  Foreign 
State^— an  exotic  incapable  from  its  nature  of  being  trans- 
planted into  a  strange  soiL  Under  these  three  categories 
it  would  seem  that  all  these  exceptional  restrictions  may  be 
classed 

XIY.  First,  with  respect  to  those  of  a  political  character. 

The  law  of  the  Foreign  State  cannot  be  admitted  into 
another  State  if  it  be  contrary  to  any  fundamental  or  constitu- 
tional law  or  usage  of  that  State. 

Under  this  head  are  included  the  following  propositions  :-— 

1.  That  the  Foreign  Law  be  not  incompatible  with  the 
safety  of  the  State. 

2.  That  it  be  not  prejudicial  to  the  public  interest  of  the 
State. 

Under  this  head  also  may  be  mentioned  the  universal  rule 
that,  one  State  will  not  administer  within  its  territory  the 
Cnminal  Law  of  another:  How  &r  the  generality  of  this  pro- 
position may  have  been  qualified  by  Treaties  on  the  subject  of 
Extradition,  and  the  practice  of  States  thereupon,  has  been 
considered  in  a  former  volume  of  this  work  (e). 

XY.  Secondly — With  respect  to  Exceptional  Restrictions 
arising  from  Moral  and  ReHgious  considerations,  no  Foreign 
Law  which  enjoins  or  sanctions  an  institution,  custom  or  prac- 
tice, at  variance  with  the  immutable  Laws  of  Right  written  by 


(q)  Sawgny  R  R.  viii.  b.  349—365  (32—160). 

Story ^  B.  28. 

FcdiXf  8.  15. 

(r)  Vide  arUe^  voL  i.  ch.  1. 

(#)  Vol.  L  c. 
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the  finger  of  God  on  the  heart  of  man  (t),  or  with  those  which 
have  been  the  Eubject  of  His  express  Bevelation  can  be  ad- 
mitted into  a  Christian  State  (u). 

XYI.  With  respect  to  the  Exceptional  Bestriction  arising 
from  considerations  of  the  stringent  positive  character  of 
the  Foreign  Law,  a  Law  of  this  character,  the  peculiar 
growth  of  accidental  circumstances,  alien  to  the  feelings, 
habits,  and  Laws  of  the  State  which  would  have  to  enforce  it, 
has  no  claim  to  be  admitted,  on  the  ground  of  Comity, 
concerning  which,  in  such  a  case  as  this,  the  rule  of  Huberus 
IB  sound.  — "  Quatenus  sine  prssjudicio  indulgentium  fieri 
potest"(aj). 

XYIL  A  case  may  also  be  imagined  not  only  where  there 
is  a  conflict  between  the  laws  of  the  Foreign  State  and  the 
State  of  the  /orttm,  but  also,  where  it  is  a  matter  of  doubt^ 
which  should  prevail  In  such  a  case,  the  tribunal  of  North 
American  United  States  (y)  have  declared  themselves 
strongly  in  favour  of  the  law  of  the  actual  forvrni.  Pkx>bably 
snch  a  case  would  be  of  very  rare  occurrence,  but  the  principle 
of  such  a  decision  appears  to  the  writer  of  these  pages  very 
questionable(0). 

XYIIL  The  foregoing  categories  appear  to  comprise  the  prin- 

(<)  ^  Pacta  qtiao  contra  leges  oonstitationes  vel  contra  donoe  mores 
fiunt  nttUam  vim  habere  indubitati  juriB  est.** — Cod,  L  ii.  t.  iii.  1.  vi. 

**  Pacta  qns  tarpem  cansam  continent  non  sunt  obeervanda." — 
Dig.  L  ii.  t  xiv.  27,  4. 

(if)  YidA  atUe,  voL  L  ch.  iii. 

(x)  De  Conflict,  Ug.  lib.  i.  tit.  iL  s.  2. 

Story ^  spealdng  of  Assignments  by  Bankraptcy  Laws,  Bays,  "  Besides, 
National  Comity  requires  ns  to  give  effect  to  sach  assignments  only  as 
fiir  as  may  be  done  without  impairing  the  remedies  or  lessening  the 
securities  which  our  Laws  have  provided  for  our  own  citizens,**  s.  414. 
He  relies  on  the  doctrine  of  fTii^entf. —  Fub  poaf,  as  to  Bankruptcy 
and  its  eflects  in  Foreign  States. 

(y)  'Skofy,  8.  S8 ;  JudgfMinl  of  Mr.  Justice  Porter;  Mwrt&ni  (Americ)^ 
Rep  669—695,  596. 

(s)  The  mischievous  extent  to  which  this  doctrine  may  be  easily 
pushed  appears  in  the  decision  of  the  Louisiana  tribunal  in  Olivier  ▼. 
TWnet,  2  Ma/rtemf  (Amerie.)y  N.  8.  Report^  9a. 
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ciples  which  regulate  the  application,  and  restrain  the  enforce- 
ment of  Foreign  Laws,  according  to  the  Comity  of  States ; 
whether  that  Comity  be  administered  in  Courts  of  Justice,  or 
by  acts  of  the  Executive  or  of  the  Administrative  authorities. 
Many  illustrations  of  the  possible  application  in  practice  of 
the  restrictions  may  be  imagined. 

For  instance, — ^no  Christian  nation  (a)  could  be  expected  to 
tolerate  Polygamy^  or  Incest^  within  its  territory^  because  the 
persons  practising  it  were  subjects  of  a  country  which  per- 
mitted such  connections.  Nor  could  a  Christian  nation,  whose 
law  regarded  certain  marriages  as  incestuous  which  other 
Christian  nations  sanctioned,  be  required  to  recognise  the 
validity  of  such  marriages  in  the  cases  of  its  own  subjects, 
though  celebrated  in  a  country  which  permitted  them. 

No  country  which  held  the  status  of  slavery  to  be  abomi- 
nable, and  unwarranted  by  the  laws  of  Qod  and  man  (as  most 
Christian  nations  do  at  this  moment),  would  allow  any  title  to 
property  of  this  description  to  be  set  up,  or  any  legal  conse- 
quences to  be  drawn  from  it  within  her  dominiona 

XIX.  In  the  case  of  the  Creole  (&),  which  formed  the  sub- 
ject of  a  dispute  between  Great  Britain  and  the  United  States 
of  America  in  1842,  this  doctrine  was  steadily  maintained  by 
the  former  power.  That  vessel,  having  been  driven  by  stress 
of  weather  into  the  Bahamas,  a  British  port,  certain  slaves  on 
board  her,  who  were  being  conveyed  from  one  port  of  America 
to  another,  where  the  curse  of  slavery  still  exists,  rose  upon 
their  master,  overpowered  him,  and  effected  their  escape. 


(a)  But  a  Christian  State  may  possess  a  Heathen  dependency,  which 
it  allows  to  continue  under  its  own  laws,  and  then,  if  the  last  Court  of 
Appeal  be  in  the  Christian  mother  State,  it  must  reoognise  the  Heathen 
Law,  even  in  the  case  of  marriage.  See,  as  partly  illustrating  this  point, 
a  recent  decision  of  the  Friyy  CoundL — Ardauar  Ourseffee  v.  PeroiAayef 
10  Moore'9  P,  C,  Rep,  374.  So  it  may  allow  an  unchristian  race,  like 
the  Jews,  to  live  according  to  their  own  laws  in  the  Christian  territory. 
But  these  are  questions  rather  of  Public  than  International  Law. 

(6)  See  the  case  of  the  CrtdU  considered  by  R  Fhillimore,  in  a  lettw 
to  Lord  Ashburton,  published  in  1842. 


CSOMTTT.  14 

The  British  authorities  refused  to  allow  any  force  to  be  used 
towards  these  persons,  to  compel  them  to  return  to  slavery ; — 
the  Comity  of  Nations,  through  which  alone  such  force  could 
have  been  exercised,  did  not  require  her  to  sacrifice  a  funda- 
mental principle  of  her  laws — namely,  the  inviolable  right  of 
personal  liberty  of  all  persons  within  her  realms — ^in  order  to 
enforce  therein  the  ordinances  of  another  country. 

Long  before  this  period,  and  while  Great  Britain  was  still 
largely  participating  in  the  accursed  traflSo — ^from  the  guilt  of 
which  she  had  endeavoured,  before  the  time  of  the  last-men- 
tioned occurrence,  by  every  means  in  her  power,  to  purge  her- 
self—in the  yfear  1771,  the  dedsion  of  Lord  Mansfield,  in 
the  fiiLmous  case  of  Somerset,  the  Negro,  had  shown  that  she 
applied  this  vital  maxim  of  her  Constitutional  Law,  under  cir- 
cumstances of  far  greater  embarrassment^  rigorously  against 
the  interests  of  her  own  subjecta  France  appears  to  have 
held  steadily  the  same  doctrine  (c). 

XX.  Again,  no  State  can  be  expected  to  enforce  the  execu- 
tion of  any  law  which  ofiends  the  religious  feeling  of  the  com- 
munity— such,  for  instance,  as  the  law  that  the  descendants 
of  a  Jew,  who  had  been  converted  to  Christianity,  should  be 
excluded  from  the  right  of  succession  ab  vniesUdo^  or  sudi  as 
the  old  Irish  Popery  Laws,  branded  with  deserved  in£Euny  in 
the  immortal  writings  of  Burke  ((2). 

XXI.  No  State  would  allow  a  foreigner  to  do  any  act  with 
respect  to  another  foreigner  of  the  same  nation,  which  act 


(c)  Demangeta  Du  StatiU  Pertonely  Bevne  Pratique  De  Droit  Fran9ai8, 
tip.  57. 

{d  )  Vide  ante  vol.  ii.  App.  ii.  Cases  and  authorities  collected  on  the 
subject,  of  enforcing  ^ore^  Rewnue  Law»,  "  Unfortunately  (iSifoy;^ 
ofaserves,  s.  245)  from  a  very  questionable  subeendency  to  mere  com- 
mercial gains,  it  has  become  an  established  formulary  of  the  Common 
(he  means  the  English  and  American)  Law,  that  no  nation  will  i*egard 
or  enforce  the  Bevenue  Laws  of  any  other  country ;  and  that  the  con- 
tracts of  its  own  subjects  made  to  evade  or  defraud  the  laws  or  just 
rights  of  foreign  nations  may  be  enforced  in  its  own  tribunals.  Sound 
morals  would  seem  to  point  to  a  very  different  conclusion.** 
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would  violate  the  law  of  the  State,  though  permitted  by  the 
law  of  their  own  land.  No  foreigner,  for  instance,  would  be 
allowed  to  inflict  any  chastisement  or  cruelty  upon  his  wife, 
or  any  member  of  his  family  or  suite,  because  such  chastise- 
ment or  cruelty  would  be  authorised  by  the  law  of  the 
foreigner's  native  country. 

XXII.  The  foregoing  cases  relate  principally  to  the  question 
of  allowing  the  operation  of  Foreign  Laws  at  variance  with  the 
religion  or  morality  of  the  Stata  There  are  others  in  which 
the  application  of  these  laws  is  denied,  because  injurious  to 
the  public  policy  of  the  nation. 

XXIII.  Thus  Great  Britain  and  the  United  States  of  North 
America  consider  the  allegiance  of  native  subjects  as  indelible ; 
and  though  ihey  allow  them  to  be  domiciled  in  another  coun- 
try, and  will  consider  them  as  subjects  of  that  country  in 
many  respects,  e.  g.,  with  regard  to  their  succession  to  personal 
property,  to  their  contracts  and  other  matters,  they  will  not 
allow  them  so  to  incorporate  themselves  with  another  nation, 
as,  in  the  event  of  war  breaking  out  between  the  country  of 
their  domicil  and  of  their  birth,  to  allow  them  to  bear  arms 
against  the  latter.  Prisoners  of  this  description  are  considered 
as  rebels,  and  not  as  lawful  enemies. 

XXIY.  If  a  State,  upon  grounds  which  are  supposed  to 
concern  the  wel&re  and  safety  of  the  Constitution,  impress  a 
personal  incapacity  upon  its  Sovereign  or  its  subject  (e),  to 
enter  into  a  contract  of  a  particular  description,  that  State 
will  not  hold  valid  such  a  contract  because  it  was  executed  in 
a  foreign  land,  according  to  the  Mum'dpal  Law  of  which  it  was 
legal  and  binding.  England,  by  the  Royal  Marriage  Act 
impressed  a  personal  incapacity  upon  certain  members  of  the 
Boyal  Family  to  contract  a  marriage  except  under  certain 
conditions ;  and  the  tribunals  of  this  country  refused  to  lecog- 
mse  a  marriage  duly  and  legally  contracted,  according  to  the 
lex  loci  contractAa,  by  a  member  of  that  family,  in  a  foreign 


(«)  Viiie  patt^  Chapter  on  Marruoss. 
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laud,  but  with  respect  to  which  these  conditions  had  not  been 
fulfilled:  England  has  also,  by  the  express  provisionB  of  a 
statute  (J),  rendered  it  unlawful  for  any  of  her  subjects, 
''  wheresoever  residing/'  to  be  the  possessor  or  purchaser  of  a 
slave  even  in  any  State.  Upon  this  subject  also  an  indelible 
personal  incapacity  is  by  this  law  impressed  upon  the  English- 
man, and  though  the  penalty  of  infringing  it  cannot  be 
inflicted  upon  him  while  he  is  resident  in  a  State  which  per- 
mits slavery,  it  will  reach  him  whenever  he  comes  within  the 
jurisdiction  of  England. 

XXV.  But  where  these  Exceptional  Restrictions  do  not 
apply,  a  State  can  then  (to  borrow  the  phrase  of  Vattel)  perform 
an  office  for  another  nation  without  neglecting  its  duty  towards 
itself :  or  rather  Comity  then  assumes  the  character  of  a  Jua 
Oentiv/m  Privatv/m ;  the  general  prindple  of  which  cannot 
be  more  happily  conveyed  than  in  the  language  already 
referred  to  (g)  of  Lord  Stowell's  celebrated  judgment  in 
Dalrymple  v.  DalrympUy  where,  deciding  upon  the  validity 
of  a  Scotch  marriage  in  an  English  Court,  he  said,  "Being 
'^  entertained  in  an  English  Court  it  must  be  adjudicated 
"according  to  the  principle  of  English  law  applicable  to  such  a 
"  case.  But  the  only  principle  applicable  to  such  a  case  by  the 
"  law  of  England,  is,  that  the  validity  of  the  marriage  rights 
"must  be  tried  by  reference  to  the  law  of  the  country  where, 
"  if  they  exist  at  all,  they  had  their  origin. 


(/)  6  &  7  Vic.  c.  xcviii.  8.  1. 

(^)  TtmnKtid  v.  Jamiiony  9  Howard*  Amer,  Rsp.  p.  407 ;  18  Curtis^ 
Amer,  Bep,  p.  202.  The  following  passages,  from  this  judgment  of  the 
Supreme  Court  of  the  United  States  of  North  America,  are  worthy  of 
all  consideration : — 

''It  has  become,  as  we  have  always  said,  a  fixed  rule  of  the  jiu  gen- 
tium privcUum^  unalterable,  in  our  opinion,  either  in  England  or  in 
the  States  of  the  United  States,  except  by  legislatiye  enactment^— 
when  there  is  no  positive  rule  affirming,)  denying,  or  restraining  the 
operation  of  Foreign  Laws,  courts  establish  a  Comity  for  such  as  are 
not  repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State 
from  which  they  derive  their  organization.'* 

VOL.  IV.  C 
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^Having  furnished  this  principle,  the  law  of  England 
''  withdraws  altogether,  and  leaves  the  legal  question  to  the 
"  exclusive  judgment  of  the  law  of  Scotland." 


The  principal  sources  of  Private  International  Law  are  the  follow- 
ing:— 

I.  Writers  on  General  or  Public  International  Law — they  have  rarely 
or  veiy  incidently  touched  upon  Comity  or  Private  International  Law : 

OrotiuBy  pp.  416—593,  595,  675—697. 

Puffendoifiuif  De  Jure  N,  et  0. 1.  ii.  c.  iii.  p.  150,  fol.  ed. 

Bynkershoeky  De  Foro  LegaJtorumy  c.  2. 

CfurUKer,  Eu^opdUchee  V&lkerrecht,  30-31. 

Z<mch,  De  Jure  Feeiali  eive  dejudxcio  inter  gentes,  iii. 

VaUel,  1.  ii.  c.  viii. 

Martensy  Dr,  des  Gens,  I  iii.  c.  iii.  ss.  93,  98,  99, 100. 

Eeffter,  s.  35. 

II.  Civilians  or  commentators  on  the  Boman  Law — ^they  have  occa- 
sionally dealt  with  this  question : 

BartcluSy  in  Codxcem^  1.  i.  c.  de  Summd  Trinitatey  n.  13 — 51.  This  is 
the  fountain  of  Private  International  Jurisprudence.  Without  a  care- 
ful study  of  this  Commentary,  nobody  catf  be  thoroughly  versed  in  the 
history  of  the  progress  of  the  principles  of  Private  International  Law. 
Who  would  have  expected  such  a  treatise  in  a  Oloee  on  the  words 
"  cunctos  populos  *'  in  a  chapter  de  Summd  TrinitaU  f 

J,  Voety  in  his  ComTMntan/  on  the  Pandects,  1.  i.  t.  4,  De  Conetttut, 
PrinCy  at  part  ii.  de  StcUutis,  ss.  1 — 22. 

Huberus,  Prcdeet,  ad  Pandeetcu,  treats  De  Conflictu  Legum  in  an  Ap- 
pendix to  lib.  i.  t.  iii,  De  Legibue,  ss.  1 — 15. 

Muhlenbruch,  Doctrina  Pandectarum,  1.  i.  c.  iv.,  de  ratione  quss  inter 
plures  leges  vel  ooncurrentes  vel  secum  dissidentes  intercedit^  p.  148 — 
159  (A.n.  1830.) 

PuchtOy  Inetit.  I.  360,  explains  Jue  Cfentium. 

Savignyy  Syttem  dee  R.  Rechtst  I.  s.  22  (112 — 119)  explains  Jus  Oen- 
tium,  showing  how  it  affected  the  jus  civile.  Here  Jus  OetUium  is  in 
fiEct  Comity.    As  to  vol.  iiL  vide  post, 

IIL  Writers  on  Municipal  Law  treating  incidently  of  Private  Inter- 
national Law : 

B,  Argentrm,  Comment,  ad  potius  Britonum  leges.  The  218th  Article 
of  the  Customs  of  Bretagne  ordains  that  no  one  shall  leave  away  from 
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hii  nftiiml  bein  more  tluui  ^m^tkM  of  Mb  immoreabl^  property. 
Thereupon  arose  theqneitioii  whether  immoyeablee  sitaated  out  of  Bre- 
tagne  ougjit  to  be  indaded  in  this  MrcL  WAxgsat/r^  in  the  sixth 
Gloss  upon  the  S18th  Article  enters  fnllj  into  the  qnesti<A  of  the 
collision  of  laws,  pp.  601—620.  The  work  was  pnblished  after  his 
death  a.d.  1608. 

C,  Bcdenbwrg,  De  Jur^  ConJ^t^tm.  The  question  of  the  Collision  of 
Laws  la  treated  of  at  length  in  his  Praliminariay  pp.  13 — 178  (aj).  1693). 

jyAguetaeaUy  ziU.  639,  Memoirs  sur  rezecntion  des  Contrats  passfti  et 
jugemens  rendus  en  pay  toanger,  ^.  638;  Memotre  sor  Texeention 
dee  jugemens  entre  les  Sonverains. 

Masiif  Le  Dmi  Ccmmmwd  dan$  ms  Eapp&rii  cmc  U  Drmi  d$^  Cfens 
et  le  DrcU  CivU,  t  iL  c.  1,  Des  Belations  Intemationalfis  Individuelles 
ou  Dq  Droit  International  Privd  (aj>.  1844).^ 

Merlifij  Bepertou«  de  Joiisprudenee  v.  '^Etranger*'  sad  <^Soa- 
▼enunet^.** 

Demclombey  Court  de  Code  CivU,  tome  L  tit.  L  o.  iii  QmeUe  td  Ut  son* 
dUiion  Juridique  dee  Urangere  en  Franoe^  and  tit  3  Jht  JhmieUe^ 
1845,  A.D. 

BemanffecUy  Histoire  de  la  eondition  civile  des  Etrangers  en  France, 
1844,  A.D. 

Legate  Code  des  Strangers  on  Traits  de  la  legialatton  Fra&^aiae  oob- 
cemant  les  Etrangers,  1832,  a.d. 

2hdl,  Dae  Handdsrecht,  Z,  Einleitung,  1847,  a.d. 

PtUtlingen,  Die  geeetdiche  Behandlung  der  Auddnderin  CEeterreich. 

KenCe  Comment  on  American  Law,  I.  187. 

BdTe  Commentaries  on  the  Laws  of  Scotland  in  relation  to  Mercan- 
tile and  Maritime  Law,  voL  L  Litroduction  :  vol.  ii.  p.  1294.  Interna- 
tional Law  relating  to  Bankruptcy  Ed.  Shaw,  1858,  a.d. 

Cole  on  Domicil  of  Englishmen  in  France,  1857,  aj>. 

IV,  Writers  on  Frivate  International  Iaw,  per  ee, — 

P.  Voet,  De  SUUtUie  eorumque  eorymreuy  ss.  4,  9,  10,  11,  upon  the 
Collision  of  Statutes  (1661,  aj>.) 

J,  N,  Eertitte^  De  CoUieume  Legum  (1688,  A.D.).  ComfnenL  el  opuecul, 
voL  L  pp.  118—154. 

X.  BouRenaief  Traits  de  la  per8onalit6  et  de  la  realit6  des  Loix  &c. 
(1766,  A  D.).  It  is  a  French  translation  with  considerable  additions  of 
Kodenburg's  work.—/).  Meier,  De  ConJUetu  Legtm  (1810,  A.D.). 

O,  F.  SlruvCy  Uber  das  podtiye  Bechtsgesetz  in  seiner  Beziehung  auf 
rSumliche  Terh&ltnisse  (1834,  aj>.) 

W.Shdfner,  Entwickelung  des  Intemationalen  Frivatrechts  (1841,  a.d.). 

Pinter,  Das  praktische  Europlusehe  Fremdensecht,  1845,  a.d. 

WOchter  wrote  some    excellent   numbdrs  ^'Uber  die  collision   der 
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PriTatrechtsgesetze,^  in  a  Qermaii  poblicalioQ  entitled  ''Archiv  fiir 
die  CivilifltiBche  Praxis,"  24ih  and  25th  volomes  (1841-2,  A.D.). 

Rocco,  Deli  'uso  e  autoritJL  deUe  leggi  del  Begno  deUe  dae  Sicilie  con- 
siderate nelle  Belazioni  con  le  peraone  e  col  tenitorio  degli  Stranieri 
(1837,  A  D.). 

FaiiXj  Da  Droit  International  Priir^  da  Conflit  des  Loia  de  dif- 
6rentefl  Nations  en  Mati6re  de  Droit  Friyd,  last  edition  by  M.  Demargeat 
in  1856. 

Htnry^  Jadgment  in  Odwin  t.  FarbeSj  1823,  a.d. 

Stoiyf  Commentary  on  the  Conflict  of  Laws,  last  edit  1857. 

Barge,  Commentaries  on  Colonial  and  Foreign  Laws  generally,  and 
in  their  conflict  with  each  other  and  the  Law  of  England,  1838,  A.D. 

JL  PkiUimorey  the  Iaw  of  Domicile  1847,  a.d. 

WesUake,  PHvate  International  Iaw,  1858,  a.d. 

8a/vigny,  Syitem  de»  heutigen  BSmitchen  Bechts  Achtes  Band,  a.d.  1849. 

This  eighth  Tolome  of  the  author's  great  work  is  entirely  occupied 
with  Priyate  International  Law. 

T.  The  decisions  of  Coorts  of  Jostioe  of  Independent  States  upon 
questions  involt^ng  a  conflict  of  Laws. 

YL  Lex  Mercatoria  of  Independent  States. 

TIL  dvil  Codes  of  States  into  which  express  provinons  on  the 
sofaject  of  P.  Int.  Law  have  been  incorporated. 
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CHAPTER  II. 

PLAN  OF  THE  WOBE« 

XXYI.  In  the  former  Chapter  it  has  been  stated  that  the 
Judge  who  has  to  decide  as  to  a  particular  Legal  Relation  which 
comes  into  contact  with  the  laws  of  divers  States,  ought^  as  a 
general  rule,  to  arrive  at  his  decision  by  applying  to  that  par- 
ticular Legal  Relation  that  positive  law  to  which  it  is,  accord- 
ing to  its  true  nature,  properly  subject  All  positive  law  is 
derived  from  a  State  (a),  that  is,  from  a  particular  defined 
territory  occupied  by  a  particular  people,  governed  by  their 
own  Ruler. 

The  enquiry,  therefore,  as  to  what  positive  law  a  particular 
Legal  Relation  is,  according  to  its  own  nature,  subject,  neces- 
sarily involves  the  further  enquiry  as  to  the  territory  from 
which  the  positive  law  is  derived  This  necessarily  leads  to 
a  further  enquiry  as  to  what  are  the  ties  which  bind  an 
individual  (peraoiia),  and  all  that  appertains  to  his  personal 
rights  (Status,  Vetat  du  droit,  Becktezustcmd),  to  a  particular 
territory  so  as  to  subject  him  to  its  laws. 

XXVIL  We  may  consider  the  individual  (persona)  m 
hi/mself,  with  his  personal  rights,  abstractedly ;  that  is,  with- 
out reference  to  other  considerations  than  the  actual  place  in 
which  he  corporeally  exists  or  resides;  and  then  these  ties 
appear  to  be  of  a  twofold  character,  arising  out  of — 

L  Origin; 
2.  Domidl. 

It  is  by  reference  to  the  positive  law  of  his  Origin  or  his 
Domidl,  that  the  perso^nal  state  or  legal  condition  of  the 
individual — ^his  status — ^his  capacity  of  actually  acqvA/rmg  or 


(a)  Vol.  i.  c.  L 
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being  passively  the  subject  of  Legal  Relations — ^is  to  be  ascer- 
tained 

XXYIIL  But  we  must  also  consider'the  individual  with 
reference  to  bis  acts^  and  tbe  Legal  Relations  which  accrue 
therefrom  :  and  then,  in  order  to  discover  to  what  positive  law 
these  Legal  Relations  should  be  subject,  we  are  led  beyond 
the  consideration  of  the  particular  territory  to  which,  by  Origin 
or  Domidl,  the  individual  may  be  attached 

The  positive  law  of  the  territory  in  which  the  ads  of  the 
individual  have  been  done,  from  which  these  Legal  Relations 
have  accrued,  must  be  considered,  and  also  the  podtive  law  of 
the  territory  of  other  individuals  with  whose  Legal  Relations 
his  acts  have  brought  him  into  contact 

These  L^al  Relations  may  be  classified  under  the  two  great 
categories  of — 

1.  Legal  Relations  of  Family ; 

2.  L^al  Relations  of  Things  or  Property. 

XXTX.  The  positive  law  which  should  govern  these  Legal 
Relations,  when  they  are  in  contact  with  divers  positive  laws, 
should  be  the  positive  law  to  which  they  are  naturally  subject ; 
or,  as  it  is  sometimes  said,  the  law  of  the  territoiy  in  which 
the  Legal  Relation  has  its  seat 

XXX.  Or  it  may  be  thus  expressed :  the  individual  is  con- 
nected with  positive  law  in  a  threefold  manner,  namely, 

1.  By  his  person ; 

2.  By  his  acts ; 

3.  By  his  property. 

XXXL  In  the  present  treatise  it  is  proposed  to  consider 
both— 

1.  What  law  ought  to  govern  the  particular  Right  or  L^;al 
Relation  which  comes  in  contact  with  divers  laws ;  and 

2.  What  law  by  the  consent  of  States  does  practically 
govern  such  Legal  Relation. 

The  arrangement  of  the  subject  will  be  as  follows: — ^To 
consider — 
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First,  Origin  and  Uomicil;  and,  aa  necessarily  connected 
theremth,  the  Personal  Status  of  the  Individual 

Secondly,  the  Legal  Relations  arising  from  Family — ^under 
which  head  will  be  included — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  authority  over 

a  Persons  1 

5  Property  r^^^'^'^^"- 

4.  Guardianship. 

Thirdly,  Property — ^under  which  head  will  be  included 

1.  Rights  to  specific  things 

a  Immoveables. 
h  Moveable& 

2.  Bights  to  compel  certidn  persons  to  do    certain 

things  or  Obligations — of  which  Contracts  are  a 
branch. 

3.  Rights  relating  to  Succession,  whether  Teatamento 

or  ab  Intestato. 

Fourthly,  The  rules  which  govern  the  Form  and  Ma/n/ner 
of  Procedure  in  actions  or  suits  in  which  the  subject  of  a 
Foreign  State  is  Plaintiflf  or  Defendant(6). 

Fifthly,  Criminal  Iniematiorud  La/w,  which  concerns  the 
unlawful  a0ct8  of  a  subject  of  a  Foreign  State. 


(6)  This  is  treated  of  by  F<dix  under  Private  International,  but  by 
Savigny  as  a  matter  of  Public  International  Law,  because  the  State 
is  prosecutor.  Vide  arUe^  vol.  L  c.  xviii.,  Eight  of  Jurisdiction  over 
Persons.  There  has  been  quite  recently  an  essay  on  this  subject, 
written  by  the  present  Home  Secretary,  Sir  George  Lewis. 
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CHAPTER  III. 


ORIQO. 


XXXI.  The  expressions  "Origo"(a)  and  "Domicilium"(b), 
have  been  engrafted  into  all  modern  jurisprudence  from  the 
Boman  Law.  Savigny  (c),  however,  justly  warns  us  against 
the  danger  of  a  false  application  of  supposed  technical  expres- 
sions of  that  law,  as  connected  with  these  word& 

The  warning,  however,  is  not  needed,  or  scarcely  needed,  as 
to  the  word  domioiUv/ni,  the  Rules  of  Law  respecting  which 
have  not  been  essentially  modified  by  modem  usage,  and 
which  in  practice  are  correctly  applied. 

But  with  respect  to  the  word  Origo,  the  case  is  different 
A  greater  danger  of  mistake  exists  as  to  it ;  not  on  account 
of  any  obscurity  in  the  Roman  decisions  upon  the  subject^ 
but  because  the  modem  status  of  the  individual  differs  essen- 
tially from  that  which  he  possessed  under  the  Roman  Empire. 
This  is  a  danger  of  which  the  practice  of  modern  law  scarcely 
admonishes  ua 

The  word  Origo  is  so  easily  translated  into  the  words  place 
of  birth  (Ueu  de  la  naissance — Oeburtsort)^  that  modem 
jurists  (including  among  their  number  those  who  were  ac- 
quainted with  the  tme  meaning  of  Origo  in  the  Roman  Law) 
have  frequently  so  rendered  it : — "  The  mere  place  of  birth," 
Savigny  says,  ''is  an  accidental  circumstance  without  any 


(a)  Origin,  L^origine,  Herkunft. 
ip)  Domxeil.    Domicile,  Wohtuitz, 

(e)  Vni.  8.  360.    The  foUowing  slight  sketch  is  dhiefly  taken  from 
his  large  picture. 
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**  legal  iofluenoe  whatever."  The  English  lawyer,  at  least  (d) 
is  aware  that  this  statement  is  too  broad,  inasmuch  as  the 
mere  accident  of  Urth  in  English  territory  is  attended  with 
most  impcHTtant  legal  consequences  to  the  person  bom  therein  (e). 
The  French  lawyer  knows  that  the  individual  who  is  domiciled 
in  France  may  yet  be,  in  many  dvil  respects,  considered  as  a 
foreigner.  And  in  Switzerland  (/),  as  Savigny  himself  after- 
wards remarks,  there  is  e^jua  arigvnia  springing  fix>m  birth  in 
a  particular  com/m/wney  and  a  jvs  domicilii,  from  domicil  in 
a  commuTie,  the  former  overruling  the  latter  in  the  more 
important  Legal  Relationa 

XXXII.  Towards  the  close  of  the  Bepublic  and  during 
the  first  centuries  of  her  Empire,  Italy,  with  the  exception  of 
Bome,  consisted  of  a  variety  of  urban  communities  which 
were  called,  for  the  most  part,  munidpii,  and  coUyniw* 
Each  of  them  possessed  a  kind  of  constitution  of  their 
own^ — their  own  magistrates,  their  own  jurisdiction,  and 
sometimes  their  own  legislation.  Every  inhabitant  of  Italy 
appertained  either  to  Rome  or  to  one  of  these  urban  com- 
munitiea 

The  provinces,  on  the  contrary,  had  originally  very  various 
constitutions;  but  had,  in  the  time  of  the  great  jurists  of  the 
two  first  Christian  centuries,  become  assimilated  with  the 
Italian  communities.  The  general  appellation  of  these  urban 
commuities  was  dvitcUea  or  reipvhiicw :  their  domain  was 
designated  territoriwrn^  an  expression  which  occurs  often  in 
the  Justinian  compilations,  and  sometimes  regio.  The  vici 
were  rural  subdivisions  of  the  civitaa.  The  individual  was 
bound  to  the  urban  community  in  two  ways,  1st,  by  the 

(d)  Vide  poit^  and  see  Story^  a.  51 — 68,  for  the  opiuions  of  Foreign 
Jurists,  which,  in  a.  81,  he  aays  hiy  down,  '*  that  the  law  of  the  domicil 
of  origin,  cr^  the  law  of  the  actual  domidl,  is  of  oniverBal  obligation  as 
to  the  capacity,  state,  and  condition  of  persons."  Very  onsatisCactory, 
it  most  be  admitted. 

(e)  Vide  post. 

{/)  lb,  a.  368.  *  It  is  remarkable  that  this  peculiarity  appears  to 
have  jpLO  connexion  with  the  Roman  jurisprudence,  vide  poet. 
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Bight  of  Citizenship  generally  founded  on  birth  (Origo) ;  2,  by 
the  Right  of  Domicil  (dorrhicUivm)  within  the  territorium. 

XXZIII.  There  are  certain  passages  in  the  Soman  Law 
which  classify  the  free  inhabitants  of  the  Empire  as  follows — 
(g)  CiveSt  (h)  LcUvni,  (i)  Peregri/ni,  which  classification  at  first 
sight  appears  to  apply  to  each  class  a  determinate  positive  law : 
but  this  is  not  so.  The  classification  did  indeed  materially  affect 
the  capacity  of  individuals,  e,g.,  the  Gives  had  connubiuTn, 
and  commercium — the  Latmi  had  com/merciuTa  only — the 
Peregri/iivs  had  neither:  but  the  classification  has  no  bearing 
on  the  consideration  as  to  which  entire  sjrstem  of  positive 
law  the  individual  was  subject  (k). 

The  tie  which  bound  the  individual  to  an  urban  community, 
or,  speaking  generally,  municipality,  whether  it  sprung  from 
origo  or  domicUiumf  produced  three  effects  or  consequence& 

1.  It  subjected  him  to  a  share  of  the  burdena  cmd  charges 
(Munera)  of  the  community. 

2.  It  subjected  him  to  the  jurisdiction  of  the  community 
(Jorum,  origvais  vd  domicilii).  The  plaintiff  (actor)  was 
bound  to  institute  his  suit  in  the  forum  of  the  defendant  (rei) 
but  he  might  choose  the  forum  origmis  or  the  forum 
domicilii. 

3.  It  fastened  upon  him  the  pa/rticular  law  of  the  commu- 
nity as  a  personal  attribute  (lex  origi/ais — domicilU), 

This  last  of  the  three  effects  or  consequences,  Savigny  ({) 
points  out,  as  of  extreme  importance.  There  is,  he  says,  an 
intimate  connection  between  all  the  three  effects,  but  especially 


(ff)  Municipem  ant  nativitas  fiunt,  ant  manuinissio,  aut  adoptio. — 
Dig.  1. 1. 1  1—1. 

(A)  Ctpei  qnidem  origo  manumisBio  allectio  irel  adoptio.  IncoUu  vero 
.    .    .    domieilium  facit. — Cod,  1  z.  t.  39 — 7. 

(i)  Muneris  paHicep^ — bat  the  exact  primitive  meaning  of  this  word 
ia  doubtfol ;  it  came  to  be  the  designation  of  aU  who,  out  of  Rome,  had 
rights  of  citizenaliip,  their  connexion  with  their  particular  oommunity 
being  generally  expressed  by  the  word  origo  or  pcUria, 

(k)  Savigny,  tft.  8.  366. 

(0  76,  8,  366. 


OBIQO.  27 

between  the  two  last  (m),  which  are  to  be  regarded  but  as  dif- 
ferent sides  of  one  whole^  different  appearances  of  the  same 
local  or  territorial  law  to  which  the  individual  is  subject 

The  intimate  connection  between  the  jurisdiction  of,  and 
the  particvlar  law  derived  from,  the  C!ommunity  is  a  prin- 
ciple which  extends  beyond  the  mere  antiquarian  consideration 
of  the  Roman  Constitution ;  it  lies,  in  fact^  at  the  root  of  the 
existing  Private  International  Law;  it  furnishes  the  true 
solution  of  the  problem,  what  law  shall  govern  that  Legal 
Relation  which  comes  in  contact  with  the  law  of  divers  terri- 
tories (n)  ? 

XXXIY.  The  observations  in  the  last  section  are  appli- 
cable, it  will  be  remarked,  to  the  tie  by  which  DomicUium,^  as 
well  as  that  by  which  Origo^  binds  an  individual  to  a  State. 
In  truth,  the  effect  of  mere  Origin  or  Birth  in  binding  the 
individual  to  a  particular  territory,  and  subjecting  him  to  the 
law  thereof,  appears  chiefly  in  the  consideration  of  Public  Inter- 
national Law,  and  has  been  treated  of  in  an  earlier  volume  of 
this  work  in  a  chapter  upon  **  The  Right  of  Jurisdiction  over 
Persons "  inherent  in  the  government  of  every  independent 
State  (o).    Also  the  collateral  question  as  to  the  acquisition 


(m)  See,  too,  Bynkershoeky  De  Foro  Leg.  c  2 ;  Forum  eompeteiu^  founded 
by  origo  et  natura.    Svbjectio  duplex^  1  rei^  2,  personce, 

(n)  ThiB  appears  to  me  to  give  fairly,  as  &r  as  the  English  language 
will  allow,  Savignif's  meaning. 

(o)  VoL  L  0.  xviii.  p.  345.  ''Bight  of  Jarisdiction  over  Persons.** 
In  Shedden  v.  Patrick^  1  Maoqueen's  Houmb  of  Lords  CtMw,  611, 
Lord  Chancellor  Cranworth  obaervee,  that  in  England,  independently  of 
Statute  Law,  and  with  certain  exceptions,  every  one  horn  abroad  is  an 
alien.    See  ako,  Mr,  WeeUake's  Private  International  Law,  c  ii 

The  English  Statutes  are  25  Edw.  III.  stat.  2 ;  7  Anne,  c.  v. ;  4  Geo. 
II.  c.  xxi. ;  13  Geo.  III.  c.  xxL ;  7  and  8  Yia  c.  Ixvi.  s.  3. 

English  Leading  Caees. — Bacon^s  case,  Oroke^s  Ch.  Beporte,  602. 

Doe  V.  Jones,  4  Dum/ord  and  East  Bep,  308. 

Countess  de  Conway's  Case,  2  Knapp^s  P,  C.  Bep.  364. 

Count  de  WaWs  Representatives  Case,  6  Moor^s  P.  C,  Reports,  216. 

These  two  last  Cases,  and  Baoon*s  Case,  were  before  the  7  and  8 
Vic.  c.  Ixvi.,  8. 16,  of  which  makes  the  foreign  wife  of  an  Englishman 
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of  a  new  and  the  loss  of  an  old  national  character.  The 
theory  of  Domicil  has  in  fsict,  with  few,  but  important 
exceptions,  swallowed  up  the  theory  of  Origin  in  all  matters 
of  Comity. 

The  effect  of  Origin  is,  however,  still  seen  when  the  positive 
law  of  the  State  in  which  a  man  is  bom  affixes  an  indelible 
incapacity  upon  its  subject  to  do  certain  acts,  and  enter  into 
certain  obligations.  Thus,  in  Switzerland  the  jus  originis  of 
the  commune  decides  in  preference  to  the  jus  domicilii, 
both  the  local  positive  law  and  the  forum  in  suits  concerning 
Divorce  and  Succession.  The  law  of  England  renders  an 
Englishman  incapable  of  possessing  a  slave  in  any  State,  and 
certain  members  of  its  Royal  Family  from  contracting  mar- 
riages {p)  in  any  State  without  certain  previous  consents.  The 
law  of  England  also  applies  the  law  of  treason — though  this  is 
a  matter  of  Public  International  Law — ^with  great  severity, 
affixing  on  all  who  have  been  bof'n  from  parents  who  are  not 
enemies  (q)  within  its  territory  an  indelible  allegiance,  and 
therefore,  an  indelible  incapacity  to  bear  arms  against  her- 
self (r).  So,  with  regard  to  incestuous  marriages ;  under  which 
head  it  is  to  be  observed  that  the  Law  of  England  at  present 
places  marriages  with  the  wife's  sister,  making,  as  it  does,  no 
difference  between  relations  by  consanguinity  and  by  affinity  («). 

an  Euglisliwoman ;  and  it  has  been  holden  in  a  criminal  case  that  she 
cannot  refuse  this  character,  but  must  accept  it  with  its  advantages  and 
disadvantages,  Maria  Mnaning^s  Ca&e,  2  Carriiigton  and  Kirv>an9  Rep, 
887. 

(/>)  12  Oeorge  III.  c  xi. 

Sussex  Peerage  Case,  11  Clarke  and  Finndly,  85. 

(q)  See  this  exception,  Calvin's  Case,  7  Coke,  18  a. 

(r)  See  the  celebrated  case  of  jEneas  Macdonald,  18  State  Trials,  857. 
He  had  not  been  in  Great  Britain  since  his  infancy,  but  he  was  born 
there.  In  1745  he  was  taken  in  arms  under  a  French  Commission,  and 
holden  guilty  of  treason. 

See  too,  DrummoncTs  case,  2  Enapp's  P.  C.  Report,  295,  311,  314. 

FUch  v.  Wiher^  6  Hare's  Rep.  65. 

{s)  Story,  8. 86 ;  from  s.  1 13  (a)  to  119  discusses  the  question  condemning 
the  English  Law ;  though  his  reasoning  at  s.  116  (a)  is  strange. — Sed 
vide  post. 
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This  subject  is  further  discussed  in  a  later  part  of  this  volume, 
in  which  the  law  relating  to  Foreign  Marriages  is  discussed. 

XXXY.  M.  Demangeat,  in  his  endeavour  to  answer  the 
question,  What  the  circumstance  is  which  determines  for  each 
individual  his  personal  law,  justly  observes,  that  if  the  domicil 
of  the  individual  were  always  and  necessarily  identical  with 
the  territory  of  the  State  to  which  he  belonged,  it  would 
be  enough  to  say,  by  way  of  answer  to  the  question,  that 
the  personal  law  of  the  individual  is  the  law  of  the  place 
wherein  the  individual  is  domiciled  (t). 

But  it  may  happen  in  France  that  a  person  may  be  domiciled 
in  France,  and  yet  not  cease  to  be  Hrcmger :  for  inconteator 
blemeTvt  cda  est  poesiMe,  M.  Demangeat  says:  nay,  he  may  be 
even  domiciled  with  the  permission  of  the  French  government, 
and  yet  remain  itra/ager.  In  this  latter  case  what  would  be 
his  personal  law? 

M.  Demangeat  observes  that  when  the  personal  law  serves 
to  disclose  to  us  the  intention  of  the  individual,  there  is  no 
difficulty  in  saying  that  it  is  the  positive  law  of  his  domicil 
(du  domicile),  not  the  law  of  his  Origin  or  State  (de  la  patrie), 
which  is  his  personal  law;  thus  the  French  courts  have 
decided  that  a  domiciled  foreigner,  marrying  without  a  mar- 
riage settlement,  subjects  himself  to  the  communaut^  Ugale 
of  the  Code  Napoleon.  So,  in  the  aiicceaaion  TnobUtire,  the 
personal  law  of  the  Domicil  is  applied.  The  real  difficulty  is 
to  ascertain  the  personal  law  when  a  question  of  statue  (d'etat 
ou  capadtS)  arise&  And  M.  Demangeat  is,  on  the  whole,  of 
opinion,  though,  as  it  would  seem  with  less  confidence,  that 
even  in  this  case  the  personal  law  is  the  law  of  the  DomicU, — 
(both  of  that  de  facto  and  of  that  under  permission  of  the  govern- 
ment (u), — that  it  was  the  intention  of  the  compilers  of  the  13th 
Article  of  the  Code  Napoleon,  that  the  foreigner,  so  domiciled, 
should  be  likened  en  ce  qvA  conceme  le  droit  pHvS  to  the 


(0  Rtmte  PrcUique  De  Droit  FranqaU,—^.  l,n.  2,  p.  65. 
(u)  "  Acquis  dans  tatUe  la  force  du  terme,*' 
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Frenchman^  and  if  the  oonduding  part  of  the  1 3tfa  Article  seems 
to  say  that  the  French  law  is  the  personal  law  of  the  Frenchman, 
the  answer  is  that  the  Article  contemplated  the  Frenchman 
who  was  resident,  but  not  the  Frenchman  who  was  domiciled 
abroad.  These  observations^  however,  antidpate  the  consider* 
ation  of  the  law  as  to  personal  status  to  which,  perhaps,  they 
more  properly  belong. 

XXXYI.  Questions  relating  to  the  effect  of  the  lex  originis 
npon  the  individual  and  liis  personal  stattts,  which  may  arise 
between  a  State  and  her  colonies  (x)  generally  belong  to  the 
department  of  Public  rather  than  International  Iaw  ;  while, 
upon  this  question,  with  the  above-mentioned  exception.  Pri- 
vate International  Law  refers  to  the  lex  dom/idlii,  which  is 
the  subject  of  the  following  chapter. 


(47)  Birth  in  an  Engliah  colony  is  at  present  equivalent  to  birth 
in  England  for  all  questionB  of  origin  as  distinct  from  domidl. — 
(Donegcmi  v.  Dofugani,  3  Knapp,  P.  C,  Bep,  63 ;  R$  Adam,  1  MoorCy 
P.  C.  4eO0  But  as  to  natoralization  in  colonies,  see  10  &  11  Vic. 
c.  6a  It  is  possible  that  the  power  of  self-legislation  in  the  colonies 
may  give  rise  to  serious  questions,  e,g»  the  validity  of  a  divoroe 
decreed  in  England  upon  parties  domicUed  in  a  colony  where  a  divorce 
is  illegal.  The  English  Divorce  Court  would  not,  it  is  true,  adjudicate 
wittingly  on  such  a  case,  but  it  might  do  so  unwittingly.  Various  other 
instances  might  be  suggested. 
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CHAPTER  IV. 


iX)MICIL. 

XXXVII  (a).  We  have  now  to  consider  the  question  of 
Domicil,  the  second  of  the  ties  which  bind,  or  of  the  causes 
which  subject,  the  individual  to  the  jurisdiction  of  a  particular 
territory  (b). 

"  Questions  of  Domicil "  (said  Lord  Chancellor  Cottenham) 
"  are  frequently  attended  with  great  difficulty,  and  the  circum- 
"  stances  which  give  rise  to  such  questions  are  necessarily  very 
"  various  ;  it  is  of  the  utmost  importance  not  to  depart  from 
"  any  principles  which  have  been  established  relative  to  such 
"  questions,  particularly  if  such  principles  be  adopted  not  only 
"  by  England,  but  generally  by  the  laws  of  other  countries"  (c) ; 
and  Cochin  truly  observes,  "  Les  questions  de  domicile  d^- 
^'pendent  d'un    grand  nombre  de  drconstances  quil  faut 

Domicil  is,  therefore,  principally  a  question  of  fact;  and 
though  also,  in  some  degree,  a  question  of  law,  the  former 


(a)  BaneUi  C<miment.  de  Jure  Civilly  Izvii.  c.  iz.  ^  Quia  sit  in  jurisdic- 
tione  oompetens  judex :  seu  de  foro  oompetenti :  seu  quod  idem  valetj 
tibi  qnifl  agere  vel  oQnveniri  debeat,  ac  primtun  de  territorio,  et  cauais 
cajnsque  jnriadictione  attributis,  c.  xii.'*  "  Ubi  aubjicatiur  quiaque  ex 
peraonft  anft  jariedietioni,  tarn  quibiia  de  cauaia :  et  in  his  primtua  de 
dondedior 

(b)  '^Jue  terrencU^xmde  territonum  dictum  volant.** — lb.  cxii.  10. 

(o)  Munro  v.  Jfunro,  7  Clarke  S  FinneSy^s  Reports  of  Cases  in  the 
House  of  Lordsy  p.  876. 
{d)  (Euvres,  t  9,  p.  124. 
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ingredient  predominates — the  contrary  of  which  may  be 
predicated  of  Origin  (e), 

XXXVIIL  The  Roman  Law  is  the  great  repository  of  the 
principles  of  this,  as  of  most  other  branches  of  civil  jurispru- 
dence. The  Roman  jurist  bestowed  great  attention  upon  the 
different  bearings  of  this  question,  and  all  the  disquisitions 
and  pains  of  modem  lawyers  have  been  engrafted  upon  the 
luminous  investigation  of  the  subject  contained  in  the  Digest 
and  the  Code. 

XXXIX  (/).  The  universal  extent,  indeed,  of  the  Roman 
Empire,  excluded  the  possibility  of  any  question  of  domicil 
arising  between  the  subjects  of  Rome  and  those  of  another 
kingdom ;  but  the  necessity  of  considering  domicil,  as  between 
the  inhabitants  of  different  parts  of  the  same  kingdom,  was 
forced  upon  their  jurists  by  various  circumstances,  principally 
by  the  oppressive  nature  of  the  duties  and  responsibilities 
incident  to  the  Decurionatus,  or  municipal  office  (g).     Under 


(e)  WeiOake,  31^  note  ti. 

(/)  In  some  of  the  earlier  English  cases,  this  has  been  alleged  by 
oounsel  as  a  reason  why  little  or  nothing  was  to  be  found  in  the  Roman 
law  on  the  subject  of  domicil ;  one  of  the  many  proo&  how  very  slight 
the  acquaintance  of  English  lawyers  with  that  law  has  been.  Munroe  y. 
Douglas,  5  MaddodCs  Rep.  p.  291.  Attorney  Oeneral  v.  Countess  of 
DalhousiSf  7  (^arke  <t  Finndty^s  Reports^  p.  840. 

{g)  In  the  time  of  the  free  Bepublic,  the  citizens,  both  of  Rome  and 
in  the  provinces,  appear  to  have  been  divided  into  the  classes  of  eives 
Optimo  jure,  and  cives  non  opUmojure,  or  plebeian.  The  former  enjoyed 
the  privilege  of  voting  for  the  candidates  to  high  offices,  and  of  being 
eligible  to  them.  The  municipalitiea  of  the  provinces  were  governed, 
as  to  their  internal  administration,  by  a  Senate,  called,  first,  ordo  decu- 
rionum,  subsequently  ordo  simply,  and  latterly  curia,  whose  members 
were  curiales,  or  decurianes.  When  Augustus  permitted  the  municipes 
to  send  their  suffi*ages  iu  writing  for  the  elections  at  Rome,  he  confined 
this  privilege  to  the  decuriones.  From  this  time  the  name  municipes, 
originally  given  to  all  the  inhabitants,  is  used  almost  B3monymou8  with 
decuriones.  See  Savigny,  Oeschichte  des  Rihniscken  Rechts  im  Mittdalter, 
Band.  L  c.  2. 

System  des  R,  R,  viii.  s.  353. 
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the  Emperors,  the  decuriones,  who  collected  the  imperial 
tares,  became  responsible  for  the  payment  of  the  fixed 
amomit,  and  were  compelled  to  supply  the  deficiencies  firom 
their  own  property.  Each  decurio  was,  moreover,  considered 
as  a  guarantee  for  the  solvenqr  and  good  fidth  of  his  colleague^ 
and  for  the  successor  whom  he  had  presented  to  fill  the  office 
which  he  vacated.  This  grievous  oppresmon  made  every 
citizen  as  anxious  to  escape  as  he  had  been  formerly  desirous 
to  obtain  the  honour  (h) ;  but  the  law  imposed  upon  every  one 
who  had  his  domicUiv/m  in  a  particular  place,  the  necessity  of 
filling  the  public  offices,  and  discharging  the  duties  incident  to 
them  in  that  placa  So  also  with  respect  to  the  assessment 
and  payment  of  tares,  Domidl  was  of  much  importance ;  hence 
the  criteria  of  it  are  more  fully  examined  in  the  passages  ci 
the  Digest  and  the  Code  which  relate  to  these  subjects — but 
not  alone  in  these  passages — for  in  discussing  the  question  as 
to  the  difference  between  the  "civis"  and  the  "  incola*'  (i)  of  a 
province — ^as  to  the  Tribunal  before  which  a  person  should 
be  convened — ^when  and  under  what  modifications  the  doctrine 
of  Prescription  should  take  place— what  causes  excused  the 
Tutor  from  accepting  the  office  imposed  upon  him — in  discus- 
sing these  and  various  other  subjects,  the  question  of  domidl 
was  frequently  brought  under  the  consideration  of  the  jurists 
of  ancient  Rome  ( j). 

(A)  "Bed  si  atiis  rationibTiB  domicilium  in  spl4»ndidiBsim&  dvitate 
Laodicsoniin  habere  probatos  faeris,  mendacium  quo  minus  muneribos 
fongaris  non  proderit."— -CWls  x.  t.  40,  8.  2. 

(i)  IfU!olaiyeTO,chmieilium/acit,e.x,,de  Ineolu.  Vide  post.  To  OrigQ 
belonged  the  ezpreesions  municipeSf  jw  originUy  pcUria ;  to  Domicilium, 
the  expresiiona  ineola,  jus  inooiatus,  domm.— Somgny,  R  R  viii* 
8.353. 

ij)  The  following  passages  should  be  studied  in  the  Digest  and  Code 
for  an  accurate  acquaintance  with  the  language  of  Boman  jurisprudence 
on  the  subject  of  Domidl : — 

Dig,  i.  t  0, 1.  U— De  Senatoribus. 
Dig,  ii.  1. 15,  L  S—'De  Transactionibus. 

Dig,  iv.  t.  e,  1.  28 — Ex  quibus  causiB  majores  viginti  quinque 
annis  in  integrum  restituuntur, 
VOL.  IV.  D 


34  JUS  GENTIUM — PRIVATE  DfTEBNATIONAL  LAW. 

XL.  It  is  the  remark  of  a  great  jtirist  of  the  present  day 
that  the  Canon  Law,  where  it  modifies  the  Civil  Law,  has 
obtained  an  European  reception  as  general  as  that  law  it- 
self (Jk). 

Dissertations  on  the  Law  of  Domidl  mider  that  system  of 
jurisprudence  were  provoked  by  various  causes — such  as  the 
prohibition  imposed  on  the  Presb3rter  to  administer  sacred  rites 
to  a  person  belonging  to  the  congregation  (parochianvs)  ot 
another  church — ^the  law  that  a  person  in  holy  orders  might 
become  subject  {evbdUus  et  dioocBdo/nua)  to  the  jurisdicticm  of 
a  bishop  rtjUione  domicilii  (t) — ^the  law  which,  in  order  to 
check  the  encroachment  of  religious  houses  upon  parochial 
churches,  ordered  a  certain  portion  {canonica  portio)  of  the 
ecclesiaBtical  dues  of  sepulture  to  be  paid  to  the  parish  church 


*  Diff.  V.  t  1 — De  Judiciia  et  ubi  quisque  agere  vd  oonveniri 

debeat 

*  Diff.  zxyL  t.  6 — De  Tutoribua  et  Caratoribiifl  datis,  &c. 
I>ig.  xxvii.  t  S,  1.  30—46^  8.  S— De  Ezoa8atioiiibii& 
Dig.  zlvii.  1. 10, 1.  T. — De  iiguriia  et  fftmoeis  libellis. 

*  Bu^.  L  t.  1— Ad  Municipalem  et  de  Inoolis. 

Dig.  1. 1.  16, 1.  100, 239— De  verboram  significatione  ;  Dig.  xxiiL 
t.  2, 1.  6 — De  ritu  nuptiamm ;  Dig,  xl.  t  5,  L  28 — De  fidei- 
oommiaBariis  libertatibiu. 

*  Cod,  viL  t.  33 — De  pmscriptione  longi  temporis,  decern  vel  viginti 

annoTQiiL 

*  Cod,  X.  t.  39 — De  Inoolis  et  ubi  quia  domicilium  habere  videtur, 

et  de  his  qui  studiorum  cauB&  in  ali&  civitate  degimt 
Cod,  vi.  t.  23, 1.  9,  has  this  passage ;  ^'  si  non  speciali  privHegtQ 
pcUria  hue  juris  observatio  relaxata  est,  &c  &c  nullo  jure  tes- 
tamentum  valet** 
''  De  Interdictis  et  Belegatis  et  Deportaiis.'*    The  FrmaeB  who  inter- 
dieted  a  person  domiciled  in  his  province,  had  also  the  power  to  inter- 
dict him  from  the  place  of  his  origifi. 
The  *  denotes  the  most  important  passages. 

{Is)  Satngng,  Syetem  dee  Rdmiechen  ReclUe,  Band,  1,  Kap.  Ill,  s.  17, 
P-  76—''  Denn  auch  dies  hat  eine  gleich  AUgemeine  Europaische  Aner- 
kennung  gefunden,  wie  das  Bttmiache." 

(0  Lsfndwood,  Conet.  0th,  de  Scrulinio  Ordinandorum,  Gloss,  i.  per 
£piecopwn,^Ox£ord  ed.  1679). 
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of  the  domicil  of  a  deceased  p^cton^  who  had  deored  to  be 
buried  with  the  memben  of  a  leligioiiB  firatemity.  With  refer- 
ence to  these  and  other  subjects,  rules  were  laid  down,  and 
opinions  were  given  by  Canonists  how  a  domioil  might  be 
created,  acquired  and  abandoned  (m). 

XLL  Savigny,  in  his  learned  work  on  the  History  of  the 
Boman  law  in  the  Middle  Ages,  ascribes  the  growth  of  personal 
lights,  and  personal,  as  opposed  to  tentorial  laws,  to  the  state 
of  society  which  ensued  on  the  conquest  of  the  Boman  Empire 
by  the  barbarians,  after  which  both  races  lived  together  pre- 
serving their  separate  manners  and  lawa  **  The  modems^''  he 
observes, '' always  assume  that  the  law  to  which  the  individual 
owes  obedience  is  that  of  the  countiy  where  he  lives :  and  that 
the  property  and  contracts  of  ev^ry  resident  are  regulated  by 
the  law  of  his  domiciL  In  this  theory  the  distinction  between 
native  and  foreigner  is  overlooked,  and  national  descent  is 
entirely  disregarded ;  not  so,  however,  in  the  middle  ages^  when, 
in  the  same  countiy,  and  often  indeed  in  the  same  city,  the 
Lombeurd  lived  under  the  Lombatdi<v  And  the  Boman  under 
the  Boman  law''  (n). 

XLU.  When  the  darkness  of  the  Middle  Ages  began  to  dis- 
appear, and  the  pacific  intercourse  of  European  nations  to 
increase,  the  subject  of  Domicil  came  to  be  discussed  by  vniters 
on  Public  and  International  Law  (o).    As  the  subjects  of  one 


(m)  A  very  elaborate  diaqiiiaition  on  the  subject  is  to  be  found  in  the 
Treatise  Aufftutini  BctrboscB  de  officio  et  potestati  EpisoopL  Pars 
secunda  Allegatio  lY.  p.  172 ;  see  also  6  LecretaL  L  3,  t.  12,  c.  2  ; 
DecretaL  lib.  1,  tit.  3,  c.  29;  see  also  Dictiannaire  de  Droit  Oa- 
fumique^  tit.  Domicile^  and  Denieart.  JhmicUe,  s.  40.  See  also  the 
cases  collected  by  Mcuoardus^  in  his  great  work  **  De  Frobationibus.' 
Ck>nclu6io  dxxxv,  v.  h 

(a)  Vol  1,  c.  3.  See  also  Story's  Conflict  of  Laws^  ch.  1,  s.  2,  note 
where  this  passage  is  cited. 

(o)  In  the  Great  American  case  of  the  Venusy  it  was  said  by  Mr. 
Justice  Marshall,  that  **  Grotius  nowhere  uses  the  word  '  Domicil  ***  (8 
Cranch^s  Reports^  p.  278).  This  is  a  mistake,  for  the  word  is  used  by 
him,  1.  2,  e.  6.  s.  24  ;  the  quotation  is  given  at  length  in  another  part 
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kingdom  began  to  migrate  into  and  reside  in  other  countries, 
the  various  questions,  arising  from  a  conflict  between  the 
municipal  regulations  of  the  original  and  adopted  country, 
gave  importance  to  the  Law  of  Domicil,  and  rendered  the 
maintaining  a  uniformity  of  rules  respecting  it  in  Christendom 
a  matter  of  great  consequence. 

The  circumstance  which  has  most  contributed  towards  pro* 
ducing  this  effect  has  been  the  universal  and  increasing  value 
of  personal  property.  The  Roman  law  made  but  slight  dis- 
tinction between  the  rules  applicable  to  personal  and  real 
property.  •  This  distinction  issued  from  the  maxims  of  the 
feudal  code :  from  these,  and  from  the  comparatively  insigni- 
ficant value  (p)  of  mcrveahlea  or  chattels,  arose  the  maxim, 
generally  received  in  Europe,  that  moveables  followed  the 
person  (^no&tlia  sequvmJtiir  persoTiam)  ;  while  land  was 
governed  by  the  law  of  the  country  in  whidi  it  was  situated 
(lex  loci  rei  eitce)  (q).  The  progress  of  trade  and  commerce 
has  since  imparted  to  the  law  of  chattels  an  interest  and 
importance  at  least  equal  to  that  which  regulates  real 
estatea 

XLIII.  Of  modem  nations  France,  Italy,  Holland,  America^ 


of  this  work.  But  it  is  among  the  writers  who  followed  in  the  track 
which  this  illnBtrions  man  had  opened,  that  the  word  is  of  frequent 
occurrence,  and  the  thing  constantly  discussed. 

( p)  Blackston^s  CommentarieSy  chap.  24,  book  S,  ^  Hence  it  was  that 
a  tax  of  the  fifteenth  tenthy  or  sometimes  a  much  larger  proportion  of  all 
the  moveables  of  the  subject,  was  frequently  laid  without  scruple,  and  ifi 
mentioned  with  much  unconcern  by  our  ancient  historians,  though  now 
it  would  justly  alarm  our  opulent  merchants  and  stockholders.*'  Mr. 
Beeves  remarks  that  chattels  are  scarcely  mentioned  as  objects  of  im- 
portance in  treatises  or  reports  before  the  time  of  Henry  YL  ;  Hist,  of 
English  Zair,  vol.  3,  p.  15,  s.  69.  It  is  in  the  reign  of  Bichard  III.  that 
the  Duke  of  Buckingham  urges  his  master  to  grant  him  ''The  Earldom 
of  Hereford  and  the  moveaUblesr — Richard  IIL^  act  4»  sc.  2. 

{q)  All  jurists  of  all  countries  agree  in  this  jxraition  :  so  that,  in  the 
language  of  Bynkershoek^  ''  Adeo  recepta  hodie  sententia  est  ut  nemo 
ausit  contra  hiscere.''    Questiones  Juris  PrivaH,  lib.  1,  c.  16. 
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and  Uennaiij,  (r)  aad  lately  England,  have  produced  elaborate 
commentaries  on  the  Law  of  Domidl,  and,  for  a  like  reason, 
namely,  the  division  of  their  territory  into  divers  provinces, 
governed  by  divers  customs  and  ordinances  In  these  countries 
no  question  could  be  more  material  to  the  individual  than  to 
ascertain  to  which  law  his  person,  his  money,  his  dealings,  and 
his  testament  were  subjected  by  the  place  of  his  domicil; 
before  the  Bevolution  no  less  than  two  hundred  varying  and 
conflicting  customs  were  furnished  by  the  provinces  of  Franca 
In  the  twenty-six  United  States  of  America^  the  sulgect,  from 


(r)  These,  among  other  writers,  may  be  mentioned  : — 

CvjaciuB^  On  the  7  Code,  t.  33,  'de  Prsracriptione,  &c,  on  27  Dig.  de 
ExcQflationibas. 

J,  Voety  1.  Y.  1. 1,  8.  92,  &c.  Comment,  on  Dig  5,  de  Judiciofl,  eepe- 
•cially  nseful  to  those  who  wish  to  prosecute  their  studies  further  into 
the  Civilians,  from  his  frequent  references  to  ^ngenuy  DoneUus^ 
ChrisCincetu,  and  Struvms. 

Bynisershoek — Questionis  Juris  Privati.  1.  1,  c  xzi. 

BarboM—'De  off,  Episcopi,  part  ^  alL  iv. 

Maseardui — De  Probationibns  ConcL  585. 

CarpxoviM — Processus  Juris,  t.  3,  a  L  Forum  oompetens  quodnam 
dicatiur  ratione  domicilii. 

Tractaiio  de  Damieilio  Eberhctrdina  Prcuide,  Wolfgang  Adatno  LatUer" 
hachf  1663.  This  is,  perhaps,  not  to  be  reckoned  among  the  books 
generally  accessible,  but  it  contains  the  best  separate  treatise  on  Domicil 
which  the  Germans  have  produced. 

Savtgnjt—B,.  R  viiL  s.  351--359. 

Benuart — Collection  de  Decisions,  tit  Domicile. 

Pathier — Introduction  Gtoerale  aux  Coutumes  D'OrlSans. 

Merlin — B^pertoire  de  Jurisprudence,  tit  Domicile. 

Dcmai — ^Loix  Civiles  dans  leur  Ordres  Naturelles,  t.  16,  s.  3. 

Toidlier — ^Le  Droit  Civil  Fran^ais  suivant  TOrdre  du  Code,  1. 1,  t 
3,  n.  362—378. 

Zocr^— L6gislation  de  la  France,  tome  3,  liv.  1,  lit  3. 

Storif — Commentaries  on  the  Conflict  of  Laws,  ch.  3. 

JT^n^— Commentaries  on  American  Laws,  part  v.,  lecture  35 ;  part  vi. 
Lecture  37. 

Jl,  PhiUimare — On  the  Law  of  Domicil. 

Cole — On  the  Domicil  of  Englishmen  in  France. 

WedUtke-^On  Private  International  Law,  ch.  iii.  on  Domicil. 
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a  mmilar  cause,  has  undergoiie  freqtia&t  and  caref ol  inTestiga- 
tion.  In  England  the  consideiation  of  it  is  of  comparatively 
recent  date  (a).  I  find  Sir  Leoline  Jenkins^  speaking  of 
Domicil  in  the  reign  of  Charles  the  Second^  as  ^'  a  term  not 
^*  vulgarly  known''  (Q :  and  the  answer  of  this  learned  civilian 
to  the  statement  of  the  French  lawyers,  daiming  for  the 
Duchess  of  Anjou  the  succession  to  the  Dowager  Queen  Hen- 
rietta Maria's  goods,  as  having  died  domiciled  in  Fiance,  is  the 
earliest  exposition  in  England  of  the  Law  of  Domicil  which  I 
have  been  able  to  discover.  In  this  case,  Sir  Leoline  Jenkins 
admitted,  that  the  Law  of  a  fixed  domicil  ought  to  regulate 
this  disposition  of  the  personal  property  of  every  deceased 
person  (u).    This  doctrine  was  subsequently  upholden  by  Lord 


(s)  See  remukA  of  Lord  Oampbell,  in  AdvocaU  General  v.  Thorn" 
«on,  12  Clarke  and  FtnneU^*e  Reporta  (House  of  Lords),  p.  28,  cited  at 
length  below. 

(0  See  his  lettc^r  to  King  Charles  the  Second  firom  Nimfignen,  1676, 
as  to  the  sentence  prononnoed  by  the  Scotch  Court  of  Admiralty,  upon 
a  Swedish  vesseL — Life  of  Sir  L.  Jenkins^  2  vol  p.  786. 

(u)  ''Ne  Merite  pas  le  nom.d'an  domicile  fiz6  et  tel  qui  doit  regler 
la  succession  soit  qu*on  en  juge  selon  le  droit  de  France  ovt  selon  oeloi 
de  P Angleterre  ou  bien  selon  le  droit  Bonudn  qui  est  oranmun  i  tant  de 
nations.**— i^/tf  of  Sir  L.  Jenkine,  2  vol  p.  668.    But  the  eariiest  cases 
judicially  decided  in  England,  upon  the  question  as  to  the  disposition 
of  the  personalty  of  a  person,  whose  domicil  was  in  one  plaoe  and  per- 
sonalty in  another,  were  the  cases  of  ChohUejf  v.  Cholmley,  2  Vemon^e 
BeportBy  47,  in  1688,  and  of  WM  v.  WM,  1689,  BoberUon  on  Fereonal 
Sucoeuiony  p.  106 ;  in  both  whidi  the  Court  of  Chancery  pronounced 
that  the  custom  of  L(mdon  followed  the  person  and  prevaUed  onrer  the 
custom  of  York,  which  was  the  law  of  the  domidL    In  these  cases  the 
.  deceased  parties  were  freemen  of  London ;  and,  as  late  as  1826,  there 
has  been  a  decision  confirming  this  anomaly  to  the  general  law  of 
domicil  in  favour  of  the  custom  of  the  Cily  of  London ;  Ondow  v. 
OndoWy  1  Simone'e  Beporta^  18. 

Lord  Hardwicke  appears  to  have  been  the  £ast  judge  who  dearly 
laid  down  the  law  in  England,  *'that  the  personal  estate  follows  the 
person  and  becomes  distributable  according  to  the  law  or  custom  of  the 
place  where  the  intestate  lived."  This  was  in  a  case  decided  in  1744 ; 
Pipon  ▼.  Pipon^  Ambler ,  p.  25 ;  in  Tkoma  v.  WaJthins^  2   FeMy,  35. 
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Chancellor  Hardwicke,  about  the  middle  of  the  last  oentury, 
and  was  finally  confirmed  by  Lord  Chancellor  Thurlow,  in  the 
great  case  of  Bruce  y.  Bnuse  (v),  appealed  firom  the  Scotch 
Courts  to  the  House  of  Lords  in  1790.  The  opinions  of  these 
high  authorities  seem  not  to  have  reached  Scotland  in  a  fully 
authentic  shape,  and  it  required  another  decision  of  the  House 
of  Lords  firmly  to  engraft  this  principle  of  jurisprudence  upon 
Scotch  law  (x). 

Of  late  years,  the  extent  and  variety  of  our  colonial  (y) 
dependencies,  and  the  importance  of  the  interests  at  stake, 
especially  with  regard  to  the  marriage  contract,  governed  by 
different  laws  in  the  north  and  south  of  the  same  kingdom, 
have  produced  a  more  accurate  acquaintance  with  this  branch 
of  jurisprudence,  in  its  application  to  British  subjects  ;  while 
during  the  long  maritime  war  which  grew  out  of  the  French 
Revolution,  it  came  also  to  be  considered  in  its  application  to 
the  subjects  of  other  nations,  in  our  courts  of  International 
Law  (z). 


The  same  judge  in  1750,  pronounced  that  the  case  of  a  Scotch  personal 
aacceeeion  was  regulated  by  an  English  DomiciL 

In  8iR  v.  Worstffici,  I  H,  Bkuihtone^  665,  Lord  Chancellor  Longh- 
borough  said, ''  It  is  a  clear  proposition,  not  only  of  the  law  of  England 
bat  of  eveiy  country  in  the  world  where  law  has  the  semblance  of  a 
science,  that  personal  property  has  no  locality. 

(v)  See  note  to  Marsh  v.  HutchiiMon  2  Boaanquet  and  PvUerU 
Bq)orU,  p.  299. 

{x)  Hogg  v.  LaMey  ;  see  Robertson  on  Personal  Succession,  pp.  126 — 
150.  The  earlier  decisions  as  to  the  law  in  Scotland  seem  to  have  been 
correct,  bat  there  had  been,  Mr.  Bell  says,  "a  very  distressing  versa- 
tility of  opinion."  CommeTUaries  on  the  Law  of  Scotlami,  1  yol.  p. 
683.  It  should  appear,  too,  that  the  Ecclesiastical  Courts  had  held 
the  doctrine  of  the  lejp  loci  rei  sites  ;  bat  see  SomerviUe  v.  SomerviUe^  8 
Vesey,  750 ;  and  the  opinion  dted  above  of  Sir  L.  Jenkins. 

iy)  Mr,  Burgees  Comment,  on  Foreign  and  Colonial  Law,  vol.  1,  c.  2, 
Chapter  on  Domidl ;  Mr.  Henry^s  Rqport  of  the  Case  of  Odwin  v.  Forbes^ 
Appendix. 

(z)  See  first  of  the  standing  Interrogatories  administered  in  the  time 
of  war,  1  Robinson^s  Admir.  Reports,  p.  381.  The  decisions,  however, 
of  the  Prize  Courts  on  Commercial  Domidl  in  time  of  ioa/r,  are  only 
sub  modo  applicable  to  domicil  in  time  of  peace.     Vide  ante,  vol.  iii.  128 
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XUY.  In  the  following  pages,  it  will  be  attempted  to 
collect  together  and  set  forth,  under  each  division  of  the  sub- 
ject, those  maxims  of  jurisprudence  relating  to  the  Law  of 
Domicil  which  are  contained  in  the  sources  mentioned  above, 
namely,  in  the  Roman  and  Canon  law,  in  the  opinions  of 
European  and  American  jurists,  the  decisions  of  European 
and  American  tribunals,  with  a  more  especial  reference  to  the 
decisions  of  the  various  Courts  of  Justice  in  Qreat  Britain. 

It  wiU  be  seen  that  this  question  has  undergone  much  dis- 
cussion in  Westminster  Hall,  in  the  Ecclesiastical  and  Admi- 
ralty Courts,  the  Privy  Council,  the  Courts  of  Equity,  and  the 
House  of  Lorda 
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CHAPTER  IV.  A. 


DEFINITION  OF  DOMICIL. 


XLY.  The  definition  of  domicile  according  to  the  Roman 
Law,  is  as  follows :— 

**  Si  quis  negotia  sua  non  in  Colonic  sed  in  municipio  sem- 
*'  per  agit,  in  illo  vendit^  emit,  contrahit^  in  eos  foro,  balineo» 
'*  spectaculis  utitur,  ibi  festos  dies  celebrat,  omnibus  denique 
'*municipii  commodia^  nuUis  coloniarum  fruitur:  ibi  magis 
'*  habere  domicilium  quam  ubi  colendi  runs  causH  versatur, 
''  videtur''  (a) . .  /'  In  eo  loco  sbgulos  habere  domicilium  non 
''  ambigitur,  ubi  quis  larem,  rerumque  ac  fortunarum  suarum 
"  summam  constituit,  unde  rursus  non  sit  discessurus,  si  nihil 
**  avocet,  unde,  cum  profectus  est  peregrinari  videtur,  quod  si 
*'  rediit  per^rinari  jam  destitit"'  (e). 

*'Eam  domum  unicuique  nostrum  debere  existimari,  ubi 
"  quisque  sedes  et  tabulas  haberet,  suarumque  rerum  constitu- 
*'  tionem  fecisset"  (b).  '  Domicilium  re  et  facto  transfertur  non 
^'  nud&  contestatione"  (c). 

"  Donellus  justly  observes  as  to  the  first  of  these  definitions, 
**  Sed  majore  venustate  quam  certitudine  definitionis"'  (<2). 


(a)  Diff.  1. 1  1,  27. 
(«)  Code  X.  t.  40—7. 
lb)  Dig.  L  t.  16,  203. 

(c)  Dig.  L  1 1,  20. 

(d)  "  Nam  illa*^  (lie  says)  ^  se<Iem  rerum  snarum  alicabi  constituere ; 
mide  non  esse  discessurum  si  nihil  avocet ;  inde  si  quis  profectus  sit 
eum  peregrinari  yideri,  quee  sunt  in  superiore  descriptione ;  si  non 
aequ6  incerta  sunt  atque  illud  alicubi  domicilium,  habere  ut  cert^  non 
sunt ;  incerta  sunt  tamen  et  adhuc  illam  questionem  desiderant,  unde 
aedem  alicubi  ita  constitutam  intelligamus  ex  quo  illo  sequuntur  quas 
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XLVL  So  that,  according  to  a  French  dyilian  of  high 
authority,  "Those  who  have  no  intention  of  fixing  their 
"  domicil  in  a  place,  but  are  absent  somewhere  for  convenience, 
"  necessity,  or  business,  by  no  lapse  of  time  can  create  a  domicil ; 
''since  neither  the  intention  without  the  &uct,  nor  the  £gu^ 
*^  without  the  intention,  is  sufficient  for  this''  (e). 

The  definition  of  a  modem  French  jurist  is  as  follows  :— 
*'  Domicil  consists  in  the  moral  relation  subsisting  between  a 
*^  man  and  the  place  of  his  residence,  where  he  has  fixed  the  seat 
**  in  which  his  fortune  is  administered,  and  the  establishment  of 
'-  his  affidrs.  We  say,  the  moral  relation,  because  domicil  does 
'*  not  consist  in  physical  existence,  nor  in  an  actual  residence  in  a 
"  place,  but  in  the  attachment  contracted  by  a  person  for  the 
"place  which  he  has  chosen  for  the  centre  of  his  negotia- 
''tions ''(/).  Whether  this  definition  does,  in  reality,  throw 
any  clearer  light  upon  the  subject,  may  be  well  doubted. 

XLYII.  According  to  Yattel,  "  Domicil  is  an  habitation 
"  fixed  in  some  place  with  an  intention  of  remaining  there 
"  always ''(gr).  Upon  this  an  American  judge  remarks,  "  Pro- 
**  bably  the  meaning  of  Yattel  is  that  the  habitation  fixed  in 
"  any  place,  without  any  present  intention  of  removing  there- 
'*  from,  is  the  domicil  "(h)  ;  at  least,  he  pronounces  it  "  better 


dizimna.  Fn8Bii!U^  igitur  ac  oertiiUi  sic  domicilium  eigiuqiiam  reotd 
definietur;  ut  sit  Ioccib  in  quo  quia  habitat  eo  animo,  nt  ibi  perpetao 
oonsifltat,  nicd  quid  avooet." — ^L.  zvii.  c,  xiL 

(0)  UArgmM  ad  Leg,  BriUmum,  Art.  9,  n.  4.  ^Quamobrem  qui 
figendi  ejus  animum  non  habent,  sed  usib,  neoeasitatia  aut  negotiatiooia 
cauaft  alicubi  aiut  protinua  a  uegotio  diaceasuri  domicilium  nullotem- 
poria  apatio  oonatituent :  cum  neque  animua  aine  facto,  neque  factum, 
sine  animo  ad  id  auffidat"  Cited  by  Deniaarty  tit.  DomieiZe,  Story^ 
c.  iii.  a.  44. 

(/)  Pfoudhom^  C<mr$  de  Droit  Franqais^  tome  1,  p.  119,  dted  with 
approbation  in  **  TraiU  du  Domicile^  et  de  FAbeencey  par  A.  T.  Dta- 
quir<n^  it  Paria,  1812,  p.  42.** 

{g)  Vattdy  Droit  dee  Oem,  1.  i.  c.  xiz.  a.  218,  du  DomicUe. 

(A)  Putnam  ▼.  Johrwrn^  10  Mcuaachtuetts  Reports,  p  492,  c.  486 ;  aee 
alao  SUnr^eConfiuA  of  Lawiy  a  iii.  a.  43. 
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^  suited  to  America.''  Yatters  definition  is  clearly  inadequate 
to  the  notion  of  a  principal  (t)  domidl  received  in  British 
Courts  of  Justice. 

XLYIIL  Boullenois,  in  his  Treatise  on  the  Personalty  and 
Bealty  of  Laws,  &c^  says, 

"  Though  it  be  true  that  man  is  bom  to  be  in  motion,  and 
**  to  traverse  this  earth  which  Qod  has  given  him,  he  is  not 
**  made  to  dwell  in  all  the  places  which  necessity  compels  him 
''to  traverse;  he  must  have  a  place  of  repose,  a  place  of 
*'  choice  and  predilecti<m,  a  place  of  society,  a  place  where 
"he  can  enjoy,  with  his  family,  the  advalitages  of  his 
"  laboursand  cares :  this  place  it  is  which  we  call  Domicil,  and 

where  a  man,  by  a  kind  of  fiction,  belongs.  He  cannot  be 
"  said  to  belong  to  a  place  unless  he  be  there  ia  the  spirit 
''  and  meaning  of  abiding  there,  and  having  his  ordinary  habi- 

"tation  there"  (Jk> 
XLIX  Lord  Alvanley  commends  the  wisdom  of  Byuker- 

shoek(Q  for  hazarding  no  definition ;  and  it  must  be  admitted, 
that  among  the  various  definitions  (m)  to  be  found  in  pub- 
licists, none  are  completely  satisfactory.  Donellus,  after  cri- 
ticising the  definitions  of  the  Roman  Law,  says, "  Fressius 
''  igitur  et  certius  sic  domicilium  cujusque  definietur — ut  sit 
"  locus  in  quo  quis  habitat  eo  animo  ut  ibi  perpetu5  consistat 
"  nisi  quid  avooet"  (n).  Perhaps,  however,  the  American  Judges 
have  been  the  most  successful  in  their  attempts,  and  from  a 
combination  of  their  dicta  upon  different  occasions,  we  may 
arrive  at  a  tolerably  accurate  definition  in  designating  it  *'  a 
^^  residence  at  a  particular  place,  accompanied  with  positive  or 
**  presumptive  proof  of  an  intention  to  remain  there  for  an 


(i)  See  below  Chapter  Y.,  **  Can  a  man  have  two  domicils  f '^ 
Ik)  TraiU  de  la  PenonalitS  et  de  la  RealUi  des  Lais,  Cautumes 
StatuUt  par/iHrme  ^ObmrvaHMUy  Obs.  32,  p.  40. 
(0  SomervUU  v.  SomerviUe,  5  Vuey'i  RepartSf  p.  750. 
(m)  See  MoUom  ▼.  MaUass,  JR^tberUon's  Eodes.  lUporis,^.  73. 
(n)  Ihid,  1.  xviL  c  17. 
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''unlimited  time"(^)-  Domicil  answers  very  much  to  the 
common  meaning  of  our  word  *'  home ;"  and^  where  a  person 
poeisesBed  two  residences,  the  phrase,  "  he  made  the  latter  his 
^*  home/'  would  point  out  that  to  be  his  Domicil(p). 

L.  All  jurists  agree  that  there  must  be  both  intention  and 
fact  to  constitute  a  DomiciL  The  French  jiuists  seem  to  have 
rather  leant  to  the  extreme  doctrine  of  the  Civil  and  Canon 
Law,  that,  without  intention,  no  length,  of  time  can  constitute 
a  Domidl,  to  which,  I  shall  have  occasion  to  show  in  another 
paxt  of  this  Treatise,  the  law  in  England  has  been  less  in- 
clined (g).  It  seems,  however,  to  be  imiversally  admitted  by 
all  jurists,  that  the  &ct  is  admitted  only  as  a  proof  of  the 
intention  (r) ;  but,  then,  there  are  certain  &cts  which  the  law 


(o)  Outer  y,  Danid,  1  Binney^s  Reports,  349,  note;  ''a  residence  at 
a  particular  place  accompanied  with  poeitive  or  presumptive  proof  of 
continuing  there  for  an  unlimited  time.'* 

Mbers  v.  Kraft,  16  JohnsorCs  Beports,  p.  128,  ^  an  indefinite  inten- 
tion of  remaining.** 

The  Frances,  8  Craneh,  **  a  permanent  settlement  for  an  indefinite 
time.** 

Johnson  V.  Sundry  artides  of  Merchandise,  Peter's  Oondefued  Reports 
of  Cases  in  the  Supreme  Court  of  the  United  States,  voL  iii  p.  171 — "  the 
time  is  not  so  essential  as  the  intent.*' 

(p)  Wolf,  Jus  Oentium,  c  i.  s.  137,  says,  ^domidlium  dicitnr  habi- 
tatio  aliquo  in  loco  oonstituta  peipetuo  ibidem  movendi  animus — idio- 
mate  patrio  dicitur  die  JBehausung.^  This  idiom,  however,  appears  to 
have  been  superseded  in  the  German  of  the  present  day  by  the  word 
**iroAnort,'*  and  "Wohnsitz,*^  The  former  word,  is  used  by  Savignyia  his 
last  work.  System  des  RSmischen  Rechts,  Band.  V.  s.  243  (319,  the  latter 
is  said  to  be  the  correct  expression^  viii.  s.  363,  (68). 

I  find  no  trace  of  any  Gkeek  law  on  domiciL  Cicero  renders 
"  iuefyra  **  by  domidlium.**  See  the  passage  in  Plato,  wpi  po/ionf„  xii. 
p.  206,  translated  by  Cicero.    De  Legibus,  L  iL  c.  xviii. 

(g)  '*  Domicilium,  domus,  sedes  domestica,  habitatio  oerta  et  diutuma,** 
is  the  not  inel^[ant  definition  of  Forcdlini,  Lexicon  cwrd  FacciolaH, 
Some  Etymologists  derive  Domicilium  from  "domus^^  and  **colo" 

(r)  See  Locri  Legidation  Civile  de  la  France,  tome  iii  1.  i.  t^  iii. 
Fartie  2,  p.  416. 
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coDfiiders  as  undoubted  evidence  of  that  intention— facts  which 
may  be  regarded  as  speaking  a  language  on  this  pointy  at 
leasty  equally  entitled  to  belief  with  any  declarations,  oral  or 
written,  even  of  the  person  himself  This  part  of  the  subject 
will  be  discussed  in  considering  the  change  of  domicil,  the 
criteria  of  which  are  nearly  the  same  as  those  of  its  original 
existence  (s). 

(9)  ''Probatar  mutatio  eiadem  ferd  zbodis  ac  prima  conBtitatio.** — 
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CHAPTEE  V. 

CAN  A  MAN  HAVE  TWO  DOMICILS? 

LL  Can  a  man  have  two  Domicils  ?  is  a.  questiou  which 
should  be  resolved  at  an  early  stage  of  any  disquisition  upon 
this  branch  of  law. 

The  Roman  Law  answered  in  the  affirmative  (a),  that  is, 
when  a  man  had  so  set  up  his  household  gods  in  both  places 
as  to  appear  equally  established  in  both :  and  this  answer, 
properly  understood  and  qualified,  is  not  incorrect,  with  refer- 
ence to  the  International  Law  of  the  present  day  (6). 

LIL  It  is  the  remark  of  Domat  (c),  and  of  other  jurists,  that 
though  it  may  be  difficulty  or  impossible,  for  a  man  to  have 
two  domicils,  which  shall  be  equally  the  centre  of  his  a£fairs, 
according  to  the  definition  already  given  ;  and  though  a  man 
can  have  but  one  prmcipal  donucil,  yet  a  man  may  have  two 
or  more  domicils  (cQ  for  di£ferent  purposes.     In  the  case  of 


(a)  Thoagh  it  was  the  boast  of  the  Boman  that  he  could  not  be  the 
civU  of  another  State  :  "  Sed  noa  (Bomani)  non  poasumns  et  hnjos  esse 
civitatis  et  cujusyis  prseterea:  ceeteris  omnibus  conoeasum  est." — 
(He.  pro  BalbOf  12. 

(b)  ^'Yiris  pradentibua  pkcoit  dnobos  IocIb  posse  aliquem  habere 
domicilinm  si  utmbique  ita  se  instruzit,  at  non  ideo  minus  apud  alteros 
se  ooUoc&aae  videatur.**    Dig.  50,  t.  i.  a.  5,  Ad  MurUcip* 

(c)  Dotnatf  L  i.  t.  xvi.  a.  6. 

jiurantany  Cours  du  Droit  FrangaiSf  1.  i.  t.  iii.  s.  357. 

(d)  "  Mais  on  pent  avoir  deux  domiciles  dit  la  demoiselle  de  Kerbahu 
et  n'eBtrCd  paa  ce  qui  a  6t6  jug6  dans  la  succession  da  Prince  de  Quimen6, 
par  Parrdt  du  6  Septembre,  1670  ?  Aind  le  Comte  d'Hautefort  pouvoit 
6tre  domicilii  k  Paris  et  it  Hauterive.  Deax  responses  £ut  cesser  one 
pareille  objection.  La  premiere  est  que  si  Pan  pouvoit  aivair  deux  domi' 
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Lord  SamerviUe^  the  Master  of  the  Bolls  observed  on  the 
novelty  of  the  questiim,  as  being  "  between  two  acknowledged 
**  Domicils'^e),  and  upon  the  question  ^*  which  of  two  Domicils 
''  shall  preponderate,  or,  rather,  which  is  the  Domicil,  aocording 
**  to  which  the  personal  estate  shall  be  regulated  ?  "  It  cannot, 
therefore,  be  too  carefully  recollected,  that  Domicil  is  distin* 
guished  by  the  various  situations  to  which  it  is  applied  (/) ; 
that  is  to  say,  the  cirourostanoes  which  will  be  of  force  to 
impress  the  character  of  a  Domicil  in  one  instance,  will  &il  to 
do  BO  in  another. 

LIIL  The  European  and  American  Law  require  the  cha- 
racteristics of  the  prvncipal  (g)  Domicil  for  cases  of  a  testa- 
ment, or  distribution  under  intesta^^. 


eiles  ee  seroit  par  rapport  d  des  dtjets  tout  differed ;  ainsi  rune  ponrroit 
dtre  on  domicile  de  fidt  qui  influeroit  snr  tout  ce  qui  regarde  directe- 
ment  la  personoe  domicile ;  Tautre  on  domicile  de  droit  et  de  volont^, 
qui  d^oideroit  du  sort  de  la  suoceasion.  Le  cas  est  sans  doute  fort  extra- 
oxdinaire^  et  peut-^tre  mdme  que  dans  lee  regies  il  ne  devroit  point  dtre 
admis,'*  &e.  Cochin's  aigume&t  in  the  case  of  the  Marquis  d'Hauteforty 
(BuvreSf  t.  iii,  p.  327. 

(«)  4  Ve$ey*s  Rq^wrt^  760. 

(/)  Mr*  Chancellor  Ee»U*s  CommmUaries  on  American  ZaWf  Lecture 
37, 8. 4,  note— *'  There  is  Apolitical^  a  civil, and  ti  forensic  domicil.*' 

(ff)  *^  Le  domicile  de  tout  Fran^ais  quant  it  Tezerdse  de  see  droits 
dvils  est  au  lieu  oil  il  a  son  principal  ^tablissement.*' — Code  Civil,  t  iiL 
du  DomidL  ^  A  man  can  have  bat  one  domicil  for  the  purpose  of  suo- 
cession.*'— Z0n<*«  CofnimeiU.  L.  37,  a.  4,  note. 

So  Orotius  (m  his  opinion  cited  by  Henry)  says,  *'  To  the  solution 
of  this  question,  if  we  follow  the  written  or  Boman  law  and  the  com- 
mentators  thereon,  ''originis  domicilium  est  immutabile  et  ideo  qui 
alibi  habitat,  consetur  habere  duo  donucilia." — L.  Origine,  C.  de 
Municip.  el  orig.  lib,  10  U  Aeeumptio,  ff.  ad  Mtknicip,  et  ibi  BaH.  But 
this  difficulty  ceases  if  we  consider  the  general  custom  of  the  Nether- 
lands^ nay  even  of  the  whole  world  at  this  time,  ''  Secundum  quam 
oonsuetudinum  domicilium  originis  solft  voluntate  mutatur  ita  ut 
originariua  nullo  modo  maneat  snbjectus  juzisdictioni  originis :  an  oon- 
suetudini  testimonium  etiam  prohibet  (htil,  L  ii.  obs.  36,  dicens  eam  et 
in  Germanift  et  ubique  obtinere."  This,  says  Henry,  does  not  extend 
to  cases  of  allegiance  :  Odmn  v.  Forbes,  Appendix,  p.  197  ;  and  in  an 


48  JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

LIV.  The  facts  and  circumstances  which  might  be  held 
sufficient  to  establish  a  commercial  Domicil  in  time  of  war, 
and  a  matrimonial,  or  forensic,  or  political  Domicil,  in  time  of 
peace,  might  be  such  as^  according  to  English  Law,  would 
fail  to  establish  a  testamentary  or  principal  DomidL  **  There 
"  is  a  wide  difference,"  it  was  observed  in  a  judgment  delivered 
in  a  recent  case  before  the  Judicjal  Committee  of  the  Privy 
Council  "  in  applying  the  Law  of  Domicil  to  contracts  and  to 
"  wills;' (fc). 

LY.*  It  might,  perhaps,  have  been  more  correct  to  have 
limited  the  use  of  the  term  Domicil  to  that  which  was  the 
prmdpal  domicile  and  to  have  designated  simply  as  reaidencea 
the  other  kinds  of  domicil ;  but  a  contrary  practice  has  pre- 
vailed, and  the  neglect  (i)  to  distinguish  between  the  different 


opinion  from  a  Dutch  juriBt,  cited  by  the  same  author,  occurs  this  pas^ 
sage :  "  Sed  ista  omnia  ita  non  procedunt  (cum  locus  originis  det 
domicilii  presumptionem  secundum  ante  dicta  pluribus  tamen,  puta 
tribus  locis,  quis  domicilium  habere  posdt)  qmn  considerandum  veniat 
an  non  et  plurium  domiciliorum  jure  frui  quis  possit  diitinffuenda 
vero  hie  sufU  (mera^  munera^  d  ntcoesaionis  jure  de  hoc  mono  quceritur 
Aic."— App.  193. 

So,  too,  Vo^ :  ^  Ck)nsiderandnm  tamen  eos  qui  quantum  ad  sucoessio- 
nem  aliosque  effectus  domicilium  per  negotiationem,  tabemam,  nudam 
habitationem,  non  constituisse  intelliguntur,  nihilominus  quantum  ad 
forum  competens  attinet  illis  in  locis  dum  illic  degunt  rectd  oonveniri," 
&c.  L  V.  t.  i,  s.  98,  De  Judidis,  &c.  See  too  Fergu9oiCs  Report  of  Con- 
sistorial  Decisiofu  in  Scotland,  p.  283 :  "  We  indeed  all  know  that, 
besides  this  permanent  domicil,  a  man  may  have  many  domicils  of  action 
at  the  same  time,"  &c.  So  the  decisions  known  to  the  French  law  of  the 
«  Domicil  du  Seoours,^  or  pauper's  domicil,  *'  Domicile  6lu,'*  a  domicil 
chosen  for  the  purposes  of  the  execution  of  a  particular  act,  and  of 
the  *' domicile  politique.*'  See,  too,  the  case  of  the  Churchwarden — 
Stephenson  v.  Langston,  1  Consistory  BeportSy  {Haggard),  379. 

(A)  Croker  v.  Marquis  of  Hertford,  &c..  Judicial  (Committee  of  Privy 
Council,  4  Moore,  P.  Rep,  339. 

(0  See  the  Discowrs  pronounced  by  M,  Malherbe  on  the  introduction 
of  the  Law  of  Domicil  into  the  Code  Ciyil :  **  Chaque  individu  ne  pent 
avoir  qu'un  domicile,  quoiqu*il,  puisse  avoir  plusieurs  risidences^  Locri 
lAgidalion  de  la  France,  p.  452,  t.  ill. 
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subjects  to  which  the  Law  of  Domicil  is  applicable,  has  been 
the  chief  source  of  the  errors  which  have  occasionally  pre*- 
vailed  on  this  subject 

LVL  Thus,  in  a  case  (J)  brought  before  the  Prerogative 
Court  of  Canterbury  in  1823,  Sir  John  NichoU  expreraed  a 
doubt  whether  a  British  subject  was  entitled  so  far  eani&re 
pcUfia/m,  as  to  select  a  foreign  in  complete  derogation  of  his 
British  Domicil,  which  it  was  necessary  he  should  do  in  order 
to  render  lus  property  liable  to  distribution  according  to  any 
foreign  law ;  he  considered  this  proposition  as  resting  on  no 
authority  (k),  and  doubtful  even  upon  principle  (Q.  In  a  sub^ 
sequent  case,  the  same  Judge  held  that  there  was  no  prece- 
dent for  pronouncing  that  ^e  property  of  a  British  subject, 
dying  i/rUestate  in  a  foreign  country  in  which  he  was  domiciled, 
was  distributable  according  to  the  law  of  that  foreign  country, 
or  for  holding  that  if  such  British  subject  be  domiciled  in  a 
foreign  country,  he  had  not  a  right  to  make  his  will  according 
to  the  law  of  the  country  of  his  allegia/ncef  and  not  of  his 
domicil  (m). 

^  The  gradation  from  rencknce  to  domicil  oonsistB  both  of  circni:^-' 
stances  and  intention  ;**  see  Malttus  t.  Malicus,  1  BohertMOfCi  Ecdea^ 
Jteparts,  p.  75. 

In  the  case  of  Hogg  v.  LaMey,  The  Lord  Ordinary  at  first  decided^ 
*^  that  there  were  two  domidls  nt  the  dissolution  of  the  marriage,  one 
in  London,  the  other  in  Scotland,  bat  the  last  was  the  principal."  The 
Gonrt,  however,  altered  the  Interlocutor,  and  found  that  there  was  but 
one  domicil  in  Scotland.  MorriwrCa  Deoinons j46\9 ;  Bobertson  on  Per- 
sonal Suecemofij  p.  142. 

(j)  AddanCs  Jteports,  p.  19,  and  note  to  p.  15 ;  Ourling  v,  Thornton. 

(t)  If.  Ftdix  remarks,  "  En  g^ndral  les  anciens  auteurs  ne  parlent 
que  dn  changement  de  domicile^  en  gardant  la  silence  se  le  changement 
de  ncUionaliU :  ce*st  qn'alors  les  differentes  provinces  du  m6me  Etat 
^taient  ii6gies  par  des  lois  ou  coutemes  non  uniformes,  de  manidre  que 
le  simple  changement  de  domicile  pla^ait  Tindividu  sous  Tempire  . 
d^une  autre  loi."  TraitS  du  Droit  IntemcUional  Privi,  1.  i.  t.  i,  xxix.  note  1, 

(I)  Stanley  v.  Bemes,  3  Haggard^n  Reports,  373. 

(m)  By  the  36th  statute  of  George  the  Third,  chap.  liL  sec.  2,  a  duty 
is  payable  "for  every  legacy,  specific  or  pecuniary,  given  by  any  will  of 
any  person  out  of  his  personal  or  moveable  estate,  or  out  of  or  charged 

VOL.  IV.  E 
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LVII.  These  opinions  of  Sir  John  Nicholl,  however,  were 
overruled  by  the  High  Court  of  Delegates  (ti),  and  the  distinc- 
tion between  the  domicil  of  aUegiance  and  the  domicil  for 
testamentary  purposes  was  repeated  and  firmly  established  (o) 
in  the  case  of  Lord  Hertford's  will 

LVIII.  To  these  remarks  may  be  added  an  extract  from  a 
judgment  by  Lord  Stowell  in  the  Admiralty  Courts  in  which 
the  true  distinction  is  perspicuously  taken. 

apon  bis  real  or  heritable  estate.  Upon  this  Act  some  most  important 
decisions  have  been  given  :  it  is  only  necessary  to  mention  two.  1,  In 
rt  Ewiiiy  1  Crmnpton  and  JctMb  Exchequer  RepotrU,  p.  161  (a.d.  1830)^ 
decided  that  American,  Atutrian,  French,  and  Riiman  stock,  the  pro- 
perty of  a  testator  domiciled  in  England,  w<u  liable  to  legacy  duty. 

2.  Thompson  v.  The  Advocate  General,  12  Clark  and Finn^y*s  {House 
of  Lords)  Reports,  p.  1,  a.d.  (1845),  decided,  overmling  ^e  Scotch 
Court  of  Exchequer,  that  legacy  duty  was  not  payable  by  the  legatees 
named  in  the  will  of  a  British  bom  subject  who  had  died  domiciled  in 
a  British  colony,  though  the  personal  property  was  locally  situate  in 
Scotland,  to  which  the  statute  extended.  In  this  case  Lord  Campbell 
said,  p.  28,  ^'  My  Lords,  I  believe  that  if  the  Chancellor  of  the  Ex- 
chequer, who  introduced  this  bill^  into  Parliament,  had  been  asked  his 
o|iiion  he  would  have  been  a  good  deal  surprised  to  hear  that  he  was 
not  to  have  his  legacy  duty  on  such  a  fund  as  this,  where  the  testator 
was  a  British  bom  subject,  and  had  been  domiciled  in  Great  Britain, 
and  had  merely  acquired  a  foreign  domicil,  and  had  left  property  that 
actually  was  in  England  or  in  Scotland  at  the  time  of  his  decease. 
The  truth  is,  my  Lords,  that  the  doctrine  of  Domidi  has  sprung  up  in 
this  country  very  recently,  and  that  neither  the  Legislature  nor  the 
judges  thought  much  of  it ;  but  it  is  a  vei^  conyenient  doctrine :  it  is 
now  well  understood ;  and  I  think  that  it  solves  the  difficulty  with 
which  this  case  was  surrounded.*' 

(n)  A  further  distinction,  taken  in  the  case  of  Lord  Hertford's  will, 
as  to  the  law  of  Domicil  not  applying  to  personal  property  which  was 
deposited  in  different  countries,  was  overruled  both  by  the  Prerogative 
Court  and  the  Judicial  Committee  of  the  Privy  Council.  See  remarks 
of  Lord  Chancellor  on  this  point  in  Bempde  v.  Johnstone,  3  YeeeyU 
Reports,  108. 

(o)  It  was  never  the  custom  of  the  Judges  Delegate  to  give  reasons 
in  opoi  court  for  their  decision ;  but  in  Lord  Hertford's  Case,  Mr. 
Baron  Parke  declared  that  they  had  intended  to  lay  down  the  rule 
broadly  in  Stanley  v.  Bemes. 
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It  was  a  question  as  to  the  national  character  of  the  claimant 
of  a  vessel  seized  in  the  river  lliames  by  the  Marshal  of  the 
Admiralty.  Lord  Stowell  said — "The  question,  therefore 
**  comes  to  this,  whether  the  claimant  is,  quoad  this  property,  to 
''be  considered  as  a  fr^isA  sulgect?  For  some  purposes  he  is 
^  undoubtedly  so  to  be  considered ;  he  is  bom  in  this  country, 
**  and  is  subject  to  all  the  obligations  imposed  upon  him  by  his 
**  nativity.  He  cannot  shake  off  his  allegiance  to  his  native 
^  country,  or  divest  himself  altogether  of  his  British  character, 
''  by  a  voluntary  transfer  of  himself  to  another  country.  For 
'^  the  mere  purposes  of  trade,  he  may,  indeed,  transfer  himself  to 
**  another  State,  and  may  acquire  a  new  national  character''  (  p). 
This  chapter  should  not  be  closed  without  mention  of  what 
has  been  considered,  by  high  authority,  the  only  possible 
case  of  two  principal  Domicils,  which  would  arise  in  modem 
times. 

LIX.  At  the  end  of  his  judgment  in  Lard  ScmerviUe'a  case, 
the  Master  of  the  Bolls  observed, ''  I  shall  conclude  with  a  few 
observations  upon  a  question  that  might  arise ;  and  which  I 
often  suggested  to  the  Bar.  What  would  be  the  case  upon  two 
**  contemporary  and  equal  domicils ;  if  ever  there  can  be  such  a 
''case?  I  think  such  a  case  can  hardly  happen,  but  it  is  pos-^ 
"  sible  to  suppose  it.  A  man,  bom  no  one  knows  where,  or 
"having  had  a  domidl  that  he  has  completely  abandoned^ 
"  might  acquire,  in  the  same  or  different  countries,  two  domicils 
"  at  the  same  instant,  and  occupy  both  under  exactiy  the  same 
"circumstances ;  both  country  houses,  for  instance,  bought  at 
"  the  same  time.  It  can  hardly  be  said,  that  of  which  he  took 
"  possession  first  is  to  prevail  Then,  suppose  he  should  die  at 
" one,  shall  the  death  have  any  effect?  I  think  not,  even  in 
"  that  case ;  and  then  ex  necessitate  rei^  the  lex  loci  rei  sitoB 
"  must  prevail ;  for  the  country  in  which  the  property  is  would 
"  not  let  it  go  out  of  that,  imtil  they  knew  under  what  mle 
"  it  is  to  be  distributed.     If  it  was  in  this  country,  they  would 

(p)  The  An9i,  Docbcm^s  Admiralty  EeparUy  p<  223  ;  see  also  WkeoOofCB 
ElemmUs  of  International  Law,  p.  169. 
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"  not  give  it  up  until  it  was  found  that  he  had  a  domidlsome- 
"  where/' 

LX.  It  appears  that  the  case  suggested  by  the  Master  of 
the  Bolls  had  occurred  in  Franca  In  1680,  a  question  arose 
as  to  the  succession  to  the  Prince  de  Gudmend  The  Prince 
appears  to  have  left  an  equal  amount  of  moveables,  at  his 
residence  in  Paris  and  at  his  residence  on  his  estate,  at  Verger, 
in  Anjou.  It  must  be  presumed  (for  the  statement  in  Merlin 
\b  meagre),  that»  in  other  respects,  an  equal  attachment  to 
both  places  was  manifested  It  was  decided  that  the  custom 
of  each  place  should  regulate  the  succession  to  the  goods 
found  therein ;  in  other  words,  that  the  lex  lod  rei  svUb  should 
prevail  (j), 

(2)  Iferlin,  Rep,  de  Jurisp,  t  8  Domicile,  s.  7. 
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CHAPTER  VL 

CAN  A  HAN  BE  WITHOUT  A  DOMICIL  ? 

LXI.  The  Boman  law  (a)  answered  this  question  by  saying, 
that  it  is  difficult  for  any  one  to  be  without  a  domicil ;  but 
even  this  might  happen ;  if  a  person  having  abandoned  his 
domicil,  should  make  a  journey  by  sea  or  land,  seeking  a  place 
wherein  to  establish  himself,  he  might  be  without  a  domicil. 
And  Domat  adopts  this  view  of  the  case. 

LXIL  But  a  different  view  has  been  taken  by  other  (b) 
jurists,  and,  especially,  by  those  of  Great  Britain  and  America. 
They  hold  that  the  former  Domicil  is  not  abandoned  until  a 
new  one  has  been  intentionally  and  actually  (animo  et  facto) 
acquired. 

''  A  third  rule  I  shall  extract,'^  (said  the  Master  of  the  Bolls, 
in  the  case  of  SoToerviUe,)  ''is,  that  the  Domicil  of  Origin  is 
''  to  prevail,  until  the  party  has  not  only  acquired  another,  but 
''has  manifested  and  carried  into  execution  an  intention  of 
"  abandoning  his  former  domicil,  and  taking  another  as  his  sole 
"  domicil "  (c). 

A  British-bom  subject  had  been  employed  as  American 
consul  at  the  Cape  of  Gk>od  Hope,  and  was  engaged  in  a  house 
of  trade  thera  A  ship  belonging  to  him  was  taken  by  a  British 
cruiser,  on  her  voyage  from  the  Cape  to  Europa    It  was  con- 


(a)  ^£t  vemin  est  habere,  lioet  difficile  est  quemadmodum  difficile 
est,  sine  domidlio  ease  qnemqaam.  Puto  autem  et  hoc  procedere  posse 
si  quia  domidlio  relicto  naviget  vel  iter  faciat  quserens  quo  se  conferat 
atque  nbi  oonsistat ;  nam  hunc  pato  sine  domicilio  esse." — Dig.  60,  t.  i. 
B.  27,  8.  2. 

(b)  DuravUony  Lit.  cxi.  s.  360  ;  l^rif$  Conflict  of  Lawa^  oh,  3  ;  ^ch 
tumal  Domicile  p.  62. 

(c)  6  Veiey,  787. 


V 


64  JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

tended  that  he  was  not  a  Dutch  merchant,  as  he  had  intended 
to  remove  to  America ;  but  Lord  Stowell  said — "A  mere  in- 
''  tention  to  remove  has  never  been  held  sufficient  without  some 
"  overt  act ;  being  merely  an  intention,  residing  secretly  and 
'  imdistinguishably  in  the  breast  of  the  party,  and  liable  to  be 
"  revoked  every  hour.  The  expressious  of  the  letter  in  which 
**  this  intention  is  said  to  be  found,  are,  I  observe,  very  weak  and 
"  general,  of  an  intention  merely  in  futuro.  Were  they  even 
"  much  stronger  than  they  are,  they  would  not  be  sufficient ; 
"  something  more  than  mere  verbal  declaration,  some  solid  fact, 
''  shewing  that  the  party  is  in  the  act  of  withdrawing,  has  always 
"  been  held  necessary  in  such  cases''  (d), 

LXIIL  (e)  The  original  Domicil,  and  the  native  character 
easily  revert;  and,  therefore,  it  has  been  laid  down  by  the 
American  (/)  Judges,  that  a  person  resumes  his  native  cha- 
racter as  soon  as  he  puts  himself  i/n,  Uinere  to  return  to  his 
native  country  ;  or,  as  Lord  Stowell  said  of  a  belligerent,  lurk- 
ing under  the  disguise  of  a  neutral,  "  the  vice  of  his  old  cha- 
<*  racter  is  revived." 

And  so  in  Mwn/roe  v.  D<mgla8{g\  it  was  laid  down(A),  by  the 
English  Vice  Chancellor,  that  an  acquired  Domidl  '*  remains 
'*  until  a  subsequent  domicil  be  acquired,  unless  the  party  die 
^'  in  Umere  (i)  towards  an  intended  DomiciL"  And  in  Odville 


(d)  The  President,  5  Robinsan^s  AdmiraUjf  Repartiy  279.  See,  also, 
the  Falcanf  6  Robinson,  p.  198. 

(e)  La  Virginie,  5  Robijuon,  99. 

(/)  This  national  character,  which  a  man  acquires  by  residence,  may 
be  thrown  off  at  pleasore  by  a  return  to  his  native  country,  or  even  by 
turning  his  back  on  the  country  in  which  he  has  wended  on  his  way  to 
another.  It  is  an  adventitious  character  gained  by  residence,  and  which 
oeasee  by  non-residence ;  it  no  longer  adheres  to  the  parfy  from  the 
moment  he  puts  himself  in  motion  bond  fide  to  quit  the  country,  sine 
animo  removendi. — ^The/Van^M,  1  GoUisoris  (^f»«r.)  ^0^.467— 469. 

ig)  The  Phmnixy  3  Robinson,  191. 

(A)  5  Maddock^s  Chancery  ReporU,  pp.  379—406. 

(0  Pothier  seems  to  think  that  the  change  is  not  effectual  till  the 
actual  arrival  at  the  new  place  :  ^  La  volout6Me  transferer  notre  domi- 
cile dans  un  autre  lieu  doit  ^tre  justifi^e.    Elle  n'est  pas  6quivoquu 
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V.  Lauder,  it  was  observed,  on  the  Scotch  Bench,  that  when  the 
deceased  (a  native  of  Scotland)  was  at  St  Yinoent  s  his  suoces* 
fflon  must  have  been  regulated  by  the  law  of  England ;  but 
after  leaving  that  island,  he  must  in  the  whole  circumstances, 
be  considered  as  vn,  trcmavtu  to  Scotland  (i). 

LXIY.  (Zw)  A  vagabond  is  said  to  be  a  person  who,  without 
travelling  in  quest  of  a  Domicil,  has  really  and  truly  no  certain 
Domidl  at  alL 

LXY.  A  familiar  example  occurs  in  the  instance  of  Gipsies. 
In  one  of  the  cases  recorded  in  Cochin,  it  appears  that  it  was 
attempted  to  include  a  "  com^dien,"  a  travelling  player,  imder 
this  class.  Cochin,  however,  combatted  this  doctrine,  declaring 
that  every  man  was  bom  with  a  Domicil,  and  that  till  he  had 
acquired  another  omvmo  permaneTidij  it  would  remain  till  his 
death  (m). 


lorsqne  c'est  un  bdn^fioe,  une  change  ou  mi  autre  emploi  non  amovible 
qui  nous  y  appele.  En  oe  caus,  dU  que  nous  y  sommes  arrives  nous  y 
aequSrons  domicile  et  nousperdons  rctneien." — Inirod,  Oefi.  aux  Qntt*  13. 

(k)  Morrison^s  Succession,  App.  L ;  see  this  case  below.  Craigie  v. 
Craigie,  3  CurtMs  Hcdesiastical  Reports,  p.  445. 

(0  JDonuU,  Lit  xvL  s.  9.  So  it  was  aigaed  in  the  DvJce  of  Ouis^s 
case,  that,  being  exiled  from  France,  he  had  no  domicil  where  he  served 
as  a  general ;  he  would  be  a  vagabond — ^which  D^Aguesseau  pronounced 
absurdwn.  See  Vattd,  1.  L  c.  zix.  &  219,  Des  Vagabonds.  "  Les  Vago" 
bonds  Bont  des  gens  sans  domicile.  Far  consequent  ceux  qui  naissent 
de  parents  vagabonds  n*ont  point  de  patrie:  puisque  la  patrie  d*un 
homme  est  le  lieu  oii,  au  temps  de  sa  naissanoe  ses  parents  avaient  leur 
domicile,  ou  TBtat  dont  son  pdre  6tait  membre  alors,  oe  qui  revient  ^  la 
m6me  chose :  car  s'^tablir  pour  toujours  chez  une  nation,  c'est  en  deve- 
nir  membre  an  moins  oomme  habitant  perp^tuel  si  ce  n*est  point  avee 
tons  les  droits  des  dtoyens.  Cependant  on  pent  regarder  la  patrie  d*un 
Tagabond  comme  celle  de  son  enfant^  en  tant  que  ce  yagabond  sera 
oens6  n'avoir  pas  absolument  renonc^  ^  son  domicile  naturel  ou  d*ori- 
gine."  This  is  little  more  than  a  repetition  of  Wdff^s  language,  Jus 
Oentium,  c.  i.  &  245. 

(m)  Cochin  (Euvres,  t.  i.  p.  184^  pour  Dame  Louise  Fran  poise  da 
Samsons. 

Carpiovius  says,  "  Vagabundum  nuncupamus  eum  qui  nullibi  domi- 
cilium  contraxit  habitationis,  ita  utnec  forum  sortiatur  certum,  originis 
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LXVr.  In  Uie  leading  American  case  of  Ovier  v.  O'Danid 
it  was  contended,  among  other  things,  that  Thomas  Guier, 
being  a  seafaring  man,  a  sort  of  vagabond  on  the  ocean  (n), 
was  without  a  Domicil ;  but  the  Court  held  that  his  Domidl 
of  origin  renuuned. 

The  rule  is  laid  down  ly  one  of  the  latest  writers  upon 
Private  International  Iaw,  that  children  of  unknown  parents 
must  be  considered  as  domidled  in  the  territory  where  they 
actually  are :  this  is  aiud  to  be  a  rule  generally  acknowledged 
aud  received  (o). 


vcrtt  (lomieilium  si  quia  uaque  velit,  pariUn  efficiet  si  vagabondaa  ibidem 
lion  reperifttnr,  licet  nee  inficiaa  etunua  conveniri  ipenni  po»e  in  Jomi- 
dlio  natarali  modo  copia  ejus  faaberi  qaeat  vel  ex  hoc  ipso  geneisli 
oaserto :  Tag&bundum  ubique  conTooiri,  Dec  utitur  exceptione  incom- 
poteutife,  qui  set  Tagabondus^"  tit.  iii.  art,  i.  s.  65 ;  Froeetnu  Juru, 
&c. 

(n)  (TuMf  V.  O'Danid,  1  Smnej/'t  (Amerie.)  BtporU,  p.  349,  note,  viiie 
ante. 

(o)  Traia  dm  Droit  Inlemationai  Privt,  &&  par  M.  Ftdix,  1.  i.  t  i. 
t.  89,  note  3. 
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CHAPTER  VII. 

DIFFERENT  KINDS  OF  DOMICIL. 

LXVII.  The  kinds  of  Domicil  are  sometimes  classed  as  fol- 
lawB.  1.  The  Domicil  of  Birth.  (DomioUiu/m  naturale). 
2.  The  Domicil  by  Operation  of  Law  (i^eceaaa/riMm).  3.  The 
Domicil  of  Choice,  where  one  is  abandoned  and  another  acquired. 
{ VdwrUa/rium,  adacUiti/mn — Domicile  de  Choix)  (a), 

LXYIII.  The  Civilians  generally  use  the  expression  Domicil 
of  Origin  (domicUvu/ni  originis)  as  synonymous  with  Domicil 
of  Birth  {d<miiciLivmi  Tiativitatia).  Though  if  the  parents 
were  on  a  journey,  or  temporarily  absent  from  their  own 
domicil,  ihsi,  and  not  the  accidental  place  of  birth,  was  the 
domicil  of  the  child.  "  The  Domicil  of  Origin  is  that  arising 
*'  from  a  man's  birth  and  connections^"  according  to  the  case  of 
SomerviUe  v.  SomerviUe  (6.) 

LXIX.  Bat  this  expression ''  Domicil  of  Origin"  is  incorrect^ 
and  tends  to  confound  the  distinct  ideas  of  ''Origin"  and 
''  DomiciL"    There  is  a  time,  indeed,  when  they  happen  to  be, 


(a)  Wolffs  c.  i.  8.  138,  Jus  Gentitim;  Vattel,  t.  i.  c.  xiz.  a.  218;  Fothier, 
IrUrod,  Gen,  aux  CouL  8.  12. 

(6)  ^  Exemplo  senatorii  ordinis  Patris  originem  tmnaqoisqae  seqni- 
tor."— CWtf  10,  31,  36. 

**  Est  autem  originis  locus  in  quia  natoB  est^  aiU  noiei  ddmit,  lioet 
forte  re  ipe&  alibi  natns  esset,  matre  in  peregrinatione  parturiente.** — 
J.  VoO,  1.  V.  t  i.  8.  91. 

According  to  the  law  of  England,  even  the  children  of  aliens  not  at 
enmity  with  the  Crown,  if  bam  wUhin  the  recdm,  are  natural-bom  sub- 
jects; and  aU  children,  whose  fitthers  or  grand&therB  by  the  father's 
aide,  were  natural-bom  subjects,  are,  with  certain  exceptions,  deemed 
natural- bom  subjects  themaelvea^^Stephen^s  CofMneniarieif  voL  ii.  p.  427. 
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identical ;  for  instanoey  a  child  bom  in  the  State  in  which  his 
£Biiher  is  domiciled,  has,  geneiallj  speaking,  his  Origin  and  his 
Domicil  in  that  State :  because,  in  the  case  of  a  person  who 
has  never  acquired  a  Domicil,  you  must  go  back  to  the  epoch 
when  a  Domicil  was  chosen  for  him  ^this  epoch  is  the  time 
of  his  birtL 

This  is  the  true  meaning  of  «Origo"  to  which  jurists 
have  referred  when  they  have  spoken  of  the  forum  originis. 
Though  they  have  sometimes  confounded  Origm  with  the 
accidental  place  of  bi/rth,  and  sometimes  have  not  had  a  dear 
idea  of  the  relation  which  modem  Origm  bears  to  the  Roman 
Origo  (c). 

Savigny  explains  the  matter  in  this  way: — 
The  Romans  called  by  the  name  Origo^  the  right  of  citiasen- 
ship  which  a  man  acquued  by  his  birth.  The  modems  call  by 
the  name  of  Origo  the  fiction  that  a  man  has  a  Domicil  in 
the  place  at  which  his  parents  at  the  time  of  his  birth  had  a 
domidL  This  notion  of  Origo  in  modem  law  is  equally 
applicable  to  the  jurisdiction  (d)  bb  forum  origims,  and  to  the 
local  law  which  attaches  to  the  person,  or  bx  originia  (e). 

The  expression,  therefore,  damdcUiwm  origims,  is,  with 
reference  to  the  language  of  the  Boman  Law,  xmintelligible, 
and  confounds  two  distinct  and  independent  ideas ;  while,  with 
reference  to  modem  law,  it  signifies  a  dom/icU  not  founded 
upon  choice,  but  upon  descent  from  a  parent^  and  therefore  in 
some  sort  upon  a  fiction. 

LXX.  The  effect  of  origin,  as  an  ingredient  in  the  consider- 
ation of  the  drcumstances  which  constitute  a  change  of  domidl, 
will  be  discussed  in  a  later  chapter  in  which  the  ''  Domicil  of 
Choice'^  finds  its  placa 


See  also  Kenfs  Commentaries,  Ledure,  25,  vol  IL;  6  Vete^s  BeporU^ 
760;  TkrtmduDroUIntenuUumalFrM^ite.  par  M.^ 
L  L  t.  L  xxiL 
(0)  Savigny,  viii  m.  360-369. 

(d)  lb.  viii.  s.  369  (103). 

(e)  lb.  viii.  b.  469  (103). 
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LXXL  Domidl  by  operation  of  Law  oompriaes  two  classes 
of  persons :  1.  Those  who  are  under  the  control  of  another, 
and  to  whom  the  State  gives  the  Domicil  of  another.  2.  Those 
on  whom  the  State  affixes  a  Domicil — (i).  By  virtue  of  the 
employment  or  office  they  hold;  (ii).  By  virtue  of  some 
punishment  inflicted  upon  them. 

LXXII.  Under  the  first  class  may  be  reckoned  the  Domicil 
of — 1.  The  Wife.  2.  The  Minor  (L)  legitimate,  and  (iL)  illegiti- 
mate.   3.  The  Student     4.  The  Servant 

Under  the  latter  class  may  be  reckoned — 1.  The  Officer 
employed  by  the  State,  whether  Civil  or  Military.  2.  The 
Ecdesiastia  3.  The  Prisoner.  4.  The  Exile.  6.  The  Emi- 
grant 
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CHAPTER  VIII. 


L  NECE9SABT  DOHICIIr— WIFE. 


LXXIIL  We  have  now  to  consider  the  case  of  those  persons 
who  are  comprised  under  the  first  dass^  the  domicil  of  whom  is 
determined  by  operation  of  Law. 

LXXIV.  1st  of  the  Wifa 

The  maxim  of  the  Roman  (a)  and  of  Continental  dvilians^ 
and  of  this  country  and  of  America^  is,  that^  as  the  wife 
takes  the  rank,  so  does  she  the  domicil,  of  her  husband ; 
and  the  Widow  retains  it,  by  the  same  analogy  (6),  after 
the  death  of  her  husband.  IS,  however,  the  widow  marry 
again,  her  domicil  will  be  that  of  her  second  husband ;  and, 
according  to  the  Canon  law,  she  had  a  right  to  be  buried  in  the 
place  of  sepulture  belonging  (c)  to  the  domicil  of  her  last 
husband  (c2). 


(a)  ^  Item  rescripsdrunt  mulierem  quamdiii  nupta  est  inoolam  ejus- 
dem  dvitatis  videri,  cujciB  maritus  ejos  est,  et  ibi  nnde  originem  trahit 
non  oogi  muneribus  fungi." — Dig,  L  50,  1. 1, 8.  38.  "  MuUeres  honore 
maritorum  erigimoB,  genere  nobilitamus,  et  forum  ex  eorum  personft 
statuimuB  et  domicilia  mutamus.*' — Cade  xii.  L  13 ;  z.  40 — 9. 

(6)  "  Vidua  mulier  amissi  mariti  domidlium  retinet,  ezemplo  daris* 
sinro  peraouA  per  maritum  &ct8B.''  '^  Sed  utrumque  aliis  intervenienti- 
bu8  uuptiiB  permutatur."-— 2>]^.  1.  50,  1 1,  s.  22.  "  Si  autem  minoris 
ordinis  virum  poatea  aortitas  fuerint^  priore  dignitate  private,  posterioris 
mariti  sequentur  oonditionem  et  domidlium.'* — Code  z.  40 — 9. 

(p)  *'  Mulier  autem  que  plares  yiroa  habuit  suocesdv^  ai  aepulturam 
non  eligat  est  cum  viro  ultimo,  cujua  domidlium  retinet  et  honorem 
tumulanda."— Deereto^  1.  iii.  1. 12,  c.  3. 

(<Q  '*  Ea  qu8B  desponaa  est  ante  oontractas  nuptiaa  auum  non  mutat  do- 
micilium."— 2)i^.  50, 1 1,  e.  32.  And  J,  Voet  obaervea,  "  Quamvia  multia 
in  partibus  juria  noatri  aponaa  uxoria  loco  ait^  vduti  in  injuriia,  dotia 
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LXXVL  This  doctrine  of  the  widoVs  title  to  the  domicil  of 
her  husband,  was  successfully  sustained  by  one  of  our  most 
wninent  civilians  against  the  lawyers  of  France,  in  the  quee- 
tion  of  the  disputed  succession  to  the  personal  property  of 
Henrietta  Maria,  widow  of  Charles  the  First 

LXXYIL  The  French  lawyers  claimed  the  property  for  the 
Duchess  of  Anjou  (e),  her  daughter,  alleging  that  Charles  the 
Second,  the  Duke  of  York,  and  the  Princess  of  Orange  (the 
other  children),  were  excluded  and  disabled  by  the  **droU 
"  d'mibaine, "  which  took  effect  because  Henrietta  Maria  had 
died  domiciled  in  Franca 

They  reasoned  in  this  manner ;  that  the  Dowager  Qaeen  of 
England  was  a  Frenchwoman,  the  daughter  of  Henry  the 
Fourth,  from  whom  she  had  received  a  ^^doV*  of  one  hun- 
dred thousand  crowns ;  that  having  fled  from  England  in  1645, 
she  purchased  a  house  in  France,  and  lived  there  for  twenty- 
five  years,  till  the  time  of  her  death,  visiting  England  only 
twice  during  that  period,  and  dying  in  her  French  residence ; 
that  she  was,  therefore,  a  domiciled  native  of  France ;  and 
that  the  acknowledged  rule  of  "  mobilia  sequuntur  personam'' 
must  be  applied  to  the  question  of  succesfiion  to  her  personal 
property. 

LXXYIIL  It  was  argued,  on  the  other  side,  by  Sir  Leoline 
Jenkins,  that  it  wi^s  ardear  proposition  of  public  law  that  the 
wife  followed  the  domicil  of  her  husband;  that  she  always 
continued  to  do  so ;  land  that  no  length  of  absence  from  her 
husband  could  affect  this  right ;  that  the  Queen  Dowager  of 
England  originally  went  to  France  in  obedience  to  the  order  of 
her  husband,  at  the  time  when  England  was  embroiled  in  civil 
war ;  that  she  afterwards  resided  there  for  the  sake  of  her 
health,  having  returned  to  France  for  the  purpose  of  attending 
the  marriage  of  her  daughter  to  the  Duke  of  Anjou ;  that  she 


privilegio,  dotali  fimdo  aUisque,  domicilii  tamen  inttiita  contra  est;  cum 
desponsata  ante  contractaa  naptias  suiyn  domicilium  non  mutat.'* — L,  v. 
t.  L  8.  92. 

ifi)  Better  known  in  our  history  as  Duchess  of  Orleans. 
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had  always  herself  oonsideFed  England  as  her  domidl ;  that 
there  she  had  a  palace  (Somerset  House),  moveables,  and 
officers,  who  received  their  wages  there  ;  that  during  her 
absence  she  had  laid  oat  considerable  sams  in  the  reparation 
of  Somerset  House ;  that  her  letters  to  hex  sdn,  Charles  the 
Second  demonstrated  that  ill  health  alone  prevented  her  from 
closing  her  life  in  London ;  and,  lastly,  that  it  did  not  become 
France,  which  held  that  all  the  great  nobles  of  the  kingdom 
and  officers  of  the  Ciown,  were  domiciled  at  Pans,  the  me- 
tropolis of  the  realm,  to  deny  the  application  of  the  same 
principle  to  the  Queen  Mother  of  England,  and  to  refuse  to 
consider  her  as  an  integral  part  of  the  Boyal  Family  of  that 
Kingdom. 

LXYTY-  The  reasoning  of  Sir  L.  Jenkins  prevailed.  It  is 
obvious  that  the  main  argument  is  founded  upon  the  widow's 
retention  of  the  marital  domieil :  the  point  of  her  residence  in 
France,  having  been  for  the  most  part  that  of  an  exile  and 
compulsory,  does  not  seem  to  have  been  much  piessed,  though 
it  is  glanced  at ;  but  her  latter  xesidenoe  is  said  to  have  been 
under  the  constraint  of  ill  health  (doit  6tre  estim^  fortuite, 
passage,  et  mesme  contrsinte  par  son  indispositian)  (/). 

LXXX.  The  betrothed,  though  in  many  respects  enjoying 
the  privil^es  of  the  wife,  according  to  the  Boman  and  Con- 
tinental law,  remained,  in  respect  to  her  domicil  as  before  her 
betrothment. 

LXXXL  I  am  not  aware  of  any  dedded  case  upoa  the 
question  of  the  domicil  of  a  wife,  divorced  a  mensd  et  thoro; 
but  there  can  be  little  doubt,  that  in  England,  as  in  France,  it 
would  not  be  that  of  her  husband ;  but  the  one  chosen  for  her- 
self after  the  divorce  (g), 

(f)  Wynru^a  Life  of  Sir  Leoline  Jenkim,  Judge  of  the  High  (hurt  of 
Admiralty^  &c  &c.  vol.  i.  (life),  p.  19,  voL  ii.  (letters),  pp.  665 — 70. 
Both  the  statement  of  the  French  lawyers  and  Sir  Leoline's  reply  are 
in  the  French  language. 

(y)  ^  Le  domicile  d'une  personne  est  aussi  celui  de  sa  femme.  Comme 
la  femme  dds  I'instant  de  la  celebration  dn  marriage,  passe  sons  la  pnis- 
sance  de  son  man,  elle  cesse,  en  quelque  fib^on  d'avoir  propriam  personamf 
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LXXXIL  There  is  another. exception  to  the  general  rale 
mentioned  by  French  jurkts :  namely,  that  where  the  hus- 
band is  nnder  an  interdict  (yrUercUt),  or  an  idiot,  or  a  mad- 
man (h),  and  the  wife  is  appointed  his  guardian  (Quince),  she 
may  choose  her  own  domidl ;  and  so,  according  to  the  same 
law,  where  the  husband  is  transported,  or  condemned  to  an 
infamous  punishment ;  as  would  also,  probably,  be  the  case  in 
England 

LXXXIIL  The  French  Courts  have  most  justly  decided  that 
the  wife  legally  aepao'ated  from  her  husband  may  choose  her 
own  domidl,  "  Considerant  que,  par  la  separation  de  corps  la 
**  femme  a  ^t^  deli^  de  I'obligation  dliabiter  ayec  son  mari, 
**  qu'il  est  ^dent  qu'elle  recouTre  le  droit  de  choisir  un  autre 


et  elle  ne  tedt  plus  qa*une  mdme  penonne  arec  son  mari.  Elle  prend, 
dde  oet  instant,  aon  domidle^  celui  de  son  mail  devient  le  sien,  et  elle 
devient^  dds  ce  jonr,  sngette  aux  statats  personela  da  ltd  de  oe  domidle, 
quoiqu*eIle  n'j  soit  pas  encore  aniv^.  Ceci  n*e8t  pas  contraire  i,  oe  qui 
sera  dit  d-apree,  que  la  translation  de  domicile  d'on  lieu  k  on  autre  ne 
peat  s'effectaer  qae  lorsqa'on  y  est  arrivd,  car  ce  principe  a  lien  k  regard 
da  domicile  propre  qo'ane  personne  se  propose  d'6tabliiv  et  non  k  regard 
de  ee  domicile  qae  la  femme  ne  s'dtablit  pas  elle-mdme;  mais  qa*elle 
tient  de  son  man.  Lorsqa*ane  fenmie  est  separ^e  d'habitation  par  on 
jugement,  qai  n*e6t  saspenda  par  aacan  appel  ni  opposition,  elle  peat 
s*6tablir  an  domicile  qai  lui  devient  propre.  (This  is  the  language  of 
Foihier^s  IrUrod.  aux  Coutumsij  p.  4)i  Aooording  to  the  existing 
Frend^  Code^  tit  cxL  art  108— La  fsmme  mari^  n'a  point  d'autro 
domicile  qae  oelai  de  son  mari. 

M,  MaitccM  observes,  in  his  recent  Cf>mm&nta/ry  upon  the  Fretu^ 
Codes  (last  edition,  voL  i.  p.  287),  "  U  y  a  oependant  ane  exception  H 
la  disposition  de  notre  article,  pour  la  femme  separde  de  corps.  Celle-c 
en  effet,  6tant  formellement  aatoris6e  par  le  jagement  de  separation  k 
habiter  s^pardment  de  son  mari,  la  doctrine  et  la  jorisprodenoe,  dans 
le  silence  de  la  loi,  ont  etabli  qu'elle  reoouvrait,  par  li^  le  droit  de  se 
choisir  an  domidle  propre  ;  o^6tait  aossi-U,  sous  Tandenne  legislation 
le  sentiment  de  Pothier." 

(A)  '^  11  est  mdme  an  cas  particaller*'  (says  the  same  aathor)  ''oil  la 
femme  mari6e  peat  avoir  son  domicile  propre,  sans  dtre  separ6  de  corps 
c'est  qaand  le  mari  est  interdit,  et  que  sa  femme  est  nomm^e  sa  tatrice. 
L'interdit,  en  effet,  aax  termes  de  notre  artide,  ne  peat  avoir  de  domi- 
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"domicil  oti  elle  puisse   transporter  son  ^tablissment  et  la 
''si^ge  de  ces  affitires"(i). 

LXXXIY.  In  the  English  Courts  there  have  been  deci- 
sions bearing  upon  the  question  of  the  domidl  of  the  wife 
when  livmg  apart,  but  not  legally  separated,  from  her 
husband 

A  married  woman  had  power  to  appoint  a  fiind  by  writing 
under  her  hand  or  by  will  For  thirty  years  previous  to,  and 
up  to  the  time  of  her  death,  she  resided  in  Paris  separate 
from  her  husband ;  but  there  was  no  legal  divorce  or  separa* 
tion.  Her  husband  was  domiciled  in  England.  She  disposed 
of  the  frmd  by  testamentary  paper,  valid  according  to  the 
Law  of  France,  but  not  witnessed  so  as  to  be  valid  in  this 
country.  The  English  Courts  held  that  it  was  not  a  good 
execution  of  the  power,  either  as  a  will  or  as  a  writing  under 
her  handfX;). 

LXXXY.  In  the  case  of  DormegalQ!)  v.  Dannegal,  it 
was  said  that  a  party  may  have  two  domicils,  the  one  actual, 
and  the  other  legal ;  and  primd  fade,  at  least,  the  husband's 
actual  and  the  wife's  legal  domidl  are  one,  wheresoever  the 
wife  may  be  personally  resident;  and  the  residence  of  the 
husband  in  London  was  held  to  found  the  jurisdiction  of  the 


die  propre,  11  est  domicilii  diez  son  tuteur.  Le  man  done,  dans  notre 
hypothdse,  sera  domicili6  chez  sa  femme.'* 

Cochin,  in  his  argument  on  the  Dueheu  of  HoUtein^s  case,  observes, 
"  Cest  qn'elle  n*en  ponvoit  avoir  d'autre  que  celui  de  son  mari  maia 
depuifl  que,  par  la  separation  elle  est  devenue  mattresse  du  choix  de  son 
domicile  elle  Ta  fix6  a  Trelon,*'  &c. — (Euvres,  t.  iL  p.  223. 

The  Sardinian  Ck>de  allows,  by  implication,  the  wife,  divorced  d  menad 
et  thorOf  to  choose  her  own  domidl.  ^La  donna  maritata  non  ha  altro 
domidlio  chequello  del  marito,  salvo  die  ne  sia  legittimamente  separata 
di  corpo  e  d'abitazione.*'— CWwe  Civile,  tit  iii.  s.  71. 

(i)  Arrit  du  23  Novembre,  1848 ;  DaUoy  Ann,  1849,  II.  9. 

Bogton  Code  N,  ejsplique,  1. 194-5. 

(*)  In  re  Ikdy's  Settlement  (May  7,  1858),  Bolls  Court.-  The  Juriet 
vol.  xxii.  (June  19, 1858),  note  p.  525. 

(0  1  Addam^s  Hcolesiastical  Eeporte^  pp.  5,  19. 
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Consistoiy  of  London  over  the  wife,  ytho  was  resident  in 
Ireland. 

LXXXY.  So  in  iS%ac2:eZ!  V. /8%aeA:6Z2  (n),  a  case  in  the  Arches 
Court  of  Canterbury,  the  husband,  who  resided  at  Egham, 
cited  the  wife,  who  resided  at  Paris,  in  the  Court  of  Arches, 
on  the  legal  presumption  that  she  was  resident  within  the 
same  jurisdiction  as  her  husband. 

LXXXVI.  But  the  leading  case  is  that  of  Warrender  v. 
TTorrenrfer,  in  which  the  decision  of  the  Scotch  Court  was 
affirmed  on  appeal  to  the  House  of  Lords.  The  facts  of  this 
case,  so  far  as  they  are  important  in  their  bearing  upon  this 
point,  may  be  given  in  the  words  of  the  judgment  delivered  by 
Lord  Brougham. 

"Sir  George  Warrender,  a  Scotch  Baronet^  possessed  of 
"  large  hereditary  estates  in  Scotland,  bom  and  educated  in 
"  that  country,  and  having  there  his  capital  mansion,  where  he 

resided  the  greater  part  of  the  year,  except  when  he  held 

office,  or  was  attending  his  Parliamentary  duties  in  England, 
"intermarried,  in  London,  in  1810,  with  the  daughter  of  the 
*'  Yiscount  Falmouth,  Ann  Boscawen,  who  was  bom  and  edu- 
"  cated  in  England,  and  never  had  been  in  Scotland  previous  to 
"the  marriage.  After  that  event  she  was  twice  there  with  her 
"  husband ;  but,  subsequently,  he  resided  for  the  most  part  in 
"  London,  to  discharge  the  duties  of  Lord  of  the  Admiralty 
"and  Commissioner  of  East  India  Affietirs,  offices  which  he 
'/  held  from  1812  to  1819  inclusiva  In  the  latter  year,  at  the 
"end  of  much  domestic  dissension,  a  separation  was  deter- 
"  mined  upon,  and  an  agreement  executed  by  the  parties,  in 
"  which,  after  setting  forth,  by  way  of  recital  only,  their  hav- 
"  ing  agreed  to  live  separate.  Sir  George  bound  himself  to 
"  allow  Dame  Anne  Warrender  a  certain  annuity ;  and  it  was 
"  further  agreed,  that  the  agreement  shall  only  be  rescinded 
*^  by  common  consent^  and  in  a  certain  specified  manner.     A 


(n)  Cited  by  the  Judge  in  Whtteombe  v.  Whitcomhe,  2  CurteW  Eodet, 
Reports,  p.  362. 

VOL.  rv.  F 
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^'  letter  was  written  by  Sir  Qeorge,  bearing  equal  date  with  the 
"  agreement^  and  addressed  to  the  trustees  under  the  marriage 
^'  settlement  In  this  he  stated,  that  he  had  refused  to  insert 
^*  any  provision  for  her  being  allowed  to  live  apart,  in  order  that 
''  he  might  not  be  precluded  from  suing,  if  he  chose,  for  resti- 
**  tution  of  conjugal  rights ;  but  also  stating,  that  it  was  not  his 
**  intention  ever  to  do  so,  or  to  interfere  with  or  molest  her  in 
"  the  choice  of  a  residence.  The  marriage  settlement  had  se- 
*^  cured  her  a  jointure  upon  the  Scotch  Real  Estates ;  upon  which 
"  fact  it  is  now  admitted  that  nothing  can  turn,  except  that  it 
**  may  serve  the  better  to  shew  the  connection  of  the  parties 
**  and  the  contract  with  Scotland  These  are  the  facts,  and  the 
''  undisputed  facts  of  this  case ;  I  say  undisputed — for  the 
"  attempts  occasionally  made  in  the  course  of  the  Appellant's 
**  arguments  to  create  some  doubts  as  to  Sir  George  Warrender's 
''  Scotch  residence  and  domicil,  cannot  be  considered  as  per- 
*'  sisted  in  with  such  a  degree  of  firmness  or  uniformity,  as  to 
''  require  a  discussion  and  a  decision  of  the  point,  in  order  to 
"  dear  the  way  for  the  very  important  legal  question  which 
**  arises  upon  these  plain  and  undeniable  statements.  In  1834, 
''after the  parties  had  lived  separate  for  fifteen  years,  Sir 
"  George's  residence  being,  during  the  latter  part  of  the  time, 
"  almost  constantly  on  his  Scotch  estates,  and  Lady  Warrender's 
« vaxymg  from  one  country  to  another— a  few  months  in 
*'  England,  generally  in  France,  and  occasionally  in  Italy,  Sir 
"  George  brought  his  suit  in  the  Court  of  Session  (exercising 
**  under  the  recent  statute  the  consistorial  jurisdiction  formerly 
"  vested  in  the  Commissioners)  for  divorce,  by  reason  of  adul- 
"tery,  alleged  to  have  been  committed  by  his  wife.  Lady 
"  Warrender  took  preliminary  objections  to  the  competency 
''of  the  suit  under  three  heads: — First,  that  the  summons 
"  of  divorce  was  not  served  on  her  at  her  husband's  residence, 
'*  so  as  to  give  her  a  regular  citation.  Secondly,  that  the  Court 
"  had  no  jurisdiction,  inasmuch  as  the  wife's  domicil  was  no 
"longer  her  husband's  after  the  separation.  Thirdly,  that 
"  even  if  the  service  had  been  regular,  and  the  two  domicils 
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one  and  the  same,  and  that  domidl  Scotland,  the  marriage 

having  been  contracted  in  England,  and  one  of  the  parties 

being  English,  no  sentence  of  a  Scotch  Court  cotdd  dissolve 

"  the  contract     To  these  several  points  I  propose  to  address 
"  myself  in  their  order. 

''The  first  need  not  detain  us  long.  It  is  clear  that  if  the 
"  wife's  Domidl  is  not  in  Scotland,  her  being  dted  or  not  cited 
"  at  the  mansion  is  wholly  immaterial :  and  the  minor  objec- 
*'  tion  of  irregularity  merges  in  the  exception  to  the  jurisdio- 
'*  tion ;  and  if  the  wife's  Domid]  was  in  Scotland,  it  must  be 
*'  her  husband's,  which,  indeed,  the  objection  supposes :  and 
'*  then  the  argument  amounts  to  this,  that  Sir  Qeorge  should 
<'  have  served  himself  with  a  notice,  by  way  of  regularly  serv* 
**ing  his  wife." 

After  further  discussing  this  objection,  he  proceeded:— 
*'We  may,  therefore,  come  at  once  to  the  serious  and  more 
"  substantial  exceptions  taken  against  the  jurisdiction ;  the  first 
"  of  which  arises  from  the  domidl,  as  affected  by  the  articles  of 
"  separation.  Secondly,  it  is  admitted  on  all  hands,  that  in  the 
^'  ordinary  case,  the  husband's  domicil  is  that  of  the  wife's  also ; 
''  that,  coDsequently,  had  Lady  Warrender  been  either  residing 
*'  really  and  in  fact  with  her  husband,  or  been  acddentally  absent 
''  for  auy  length  of  time,  or  even  been  by  some  family  arrange- 
''  ment,  without  more,  in  the  habit  of  never  going  to  Scotland, 
"  which  was  not  her  native  country,  while  he  lived  generally 
''  there,  no  question  could  have  been  raised  upon  the  compe- 
"  tency  of  the  action,  as  excluded  by  her  non-residence.  For 
"  actual  residence — ^residence,  in  point  of  fact — signifies  nothing 
"  in  the  case  of  a  married  woman,  and  shall  not,  in  ordinary  dr- 
"  cumstances,  be  set  up  against  the  presumption  of  law  that  she 
"  resides  with  her  husband.  Had  she  been  absent  for  her  health, 
"  or  in  attendance  upon  a  sick  relation,  or  for  economical  reasons, 
"  how  long  soever  this  separation  de  facto  might  have  lasted, 
"  her  domicil  would  never  have  been  changed.  Nay,  had  the 
'^  parties  lived  in  different  places,  from  a  mutual  understanding 
"  which  prevailed  between  them,  the  case  would  still  be  the 
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same.  The  law  could  take  no  notice  of  the  fact,  but  must 
proceed  upon  its  own  conclusive  presumption,  and  hold  her 
''  domiciled  where  she  ought  to  be,  and  where,  in  all  ordinaiy 
''circumstances,  she  would  be — with  her  husband.  Does  the 
execution  of  a  formal  instrument,  recognizing  such  an  under- 
"  standing,  make  any  difference  in  this  case  ?  This  is  all  we 
"  have  here ;  for  there  is  no  agreement  to  live  separate.  The 
"'letter'  has,  indeed,  been  imported  into  the  agreement,  and 
"argued  upon  as  a  part  of  it  Now,  not  to  mention  that  the 
"  instrument  in  which  parties  finally  state  their  intentions,  and 
"  mutually  stipulate  and  bind  themselves,  is  always  to  be  re- 
"garded  as  their  only  contract ;  and  that  no  separate  or  subse- 
*'  quent  agreement  is  to  be  taken  into  the  account,  unless  it 
"contains  some  collateral  agreements;  1.  Admitting  that 
"  we  have  a  right  to  look  at  the  letter  at  all,  either  as  part 
"of  one  transaction  with  the  agreement^  or  as  providing 
"  for  something  left  imsetticd  in  the  principal  instrument, 
"  and  so  collateral  in  some  sort  to  the  instrument  itself,  it  does 
*•  not  appear  that  the  tenor  of  the  letter  aids  the  Appellant's 
"contention." 

After  dwelling  further  upon  this  pointy  the  Learned  Judge 
proceeded — 

"  But  let  us  suppose  it  to  be  an  ordinary  deed  of  separation ; 
"  that  it  contained  a  covenenant  on  the  husband's  part  to  permit 
"  the  wife  to  live  apart  from  him,  and  to  choose  her  own  resi- 
"  dence  ;  and  let  us  consider  what  difference  this  would  make, 
"  and  whether  or  not  this  would  be  su£Scient  to  determine  the 
"  legal  presumption  of  domicil. 

"  First  of  all,  it  must  be  admitted,  that,  even  if  the  execution 
"  of  such  a  deed  gave  the  wife  a  power  of  choosing  a  residence. 
"  no  new  domicil  could  be  acquired  by  her.  The  domicil  which 
"  she  had  before  marriage  was  for  ever  destroyed  by  that  change 
"  in  her  condition.  The  dissolution  of  the  marriage  by  divorce, 
"  or  by  the  husband  s  decease,  never  could  reunite  her  to  her 
"  original  or  maiden  domicil ;  much  less  would  this  be  effected 
"  by  any  such  deed  as  we  are  supposing ;  for  that,  by  the  utmost 
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**  possible  stretch  of  the  supposition,  could  only  give  her  the 
*'  option  of  taking  a  new  domidl  other  than  her  husband's ;  and 
**  until  she  did  exercise  this  option,  her  married  or  marital 
^  domidl  would  not  be  changed.  Now,  there  is  no  evidence 
"  here  of  Lady  Warrender  having  ever  acquired  any  domicil 
*'  after  1819,  other  than  the  one  she  had  before  the  separation, 
'^  that  is  to  say,  her  husband's ;  and  this  proof  clearly  lay  upon 
"  her,  for  she  sets  up  the  separation,  only  conveying  to  her  a 
"  power  of  choosing  a  domicil,  and  the  production  of  the  articles 
"  only  proving  that  power  to  have  been  conferred  upon  her : 
**  unless  she  goes  further,  and  also  proves  the  exercise  of  the 
^*  powers  by  acquiring  a  new  domicil,  she  proves  nothing.  She 
*'  only  shews — and  all  the  ample  admissions  we  are,  for  the 
"  sake  of  argument,  making,  confess — ^that  she  had  obtained  the 
**  power  or  possibility  of  gaining  a  domicil  other  than  her  hus- 
*'  band's,  but  not  at  all  that  she  had  actually  gained  such  a 
*'  separate  domidL  The  evidence  in  the  cause  is  nothing  to 
*'  this  purpose.  It  is,  indeed,  rather  against  than  for  the  Appel- 
"  lant's  aigument;  it  rather  shews  that  she  had  done. nothing 
''  like  gaining  a  new  domicil ;  for  she  was  living  chiefly  abroad, 
**  and  in  different  places :  but  there  is,  at  any  rate,  no  evidence 
"  in  the  cause  of  her  acquiring  a  separate  domicil ;  and,  the 
"  proof  lying  upon  her,  it  follows  that,  for  all  the  purposes 
"  of  the  present  question,  her  husband's  Scotch  Domicil  is  her 
"  own :  but  suppose  we  pass  over  this  fundamental  difficulty 
"  in  her  case,  and  which  appears  to  me  decisive  of  the  exception 
"  with  which  I  am  now  dealing,  I  am  of  opinion  there  is  nothing 
"  in  the  separation,  supposing  it  had  ever  been  so  formal  and 
"  ever  so  full  in  its  provisions,  which  can  by  law  displace  the 
**  presumption  of  domicil  raised  by  the  marriage,  and  subsisting 
"  in  full  force  as  long  as  the  marriage  endures  "  (n). 

LXXXVII.  And  in  accordance  with  the  rule  laid  down  in 
this  decision,  in  the  case  of  Wldtcomhe  v.  Whitcomie,  the 
Judge  of  the  Consistory  of  London  pronounced  the  wife  in 
contempt,  for  the  purpose  of  carrying  on  the  proceedings  of 


(n)  2  Clark  de  Finndly'B  Rep.  p,  623. 
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the  suit,  in  which  the  husband,  living  in  the  Diocese  of  Loudon, 
had  served  a  citation  upon  the  wife,  who  was  resident  in  the 
Diocese  of  Hereford  (o). 

LXXXVIIL  But  this  rule,  that  the  domidl  of  the  husband 
is  the  domicil  of  the  wife,  is  not  to  be  pressed  so  as  to  make  a 
fiction  of  law  work  a  practical  injustice. 

The  ruladoes  not  apply  to  a  suit  brought  by  the  wife  against 
the  husband  who  has  illegally  separated  himself  from  her. 

The  language  of  the  Court  of  Massachusetts  in  Hanieom  v. 
BarteaUg  is  as  follows  (p)  : — 

''This  suggests  another  source  of  inquiry,  that  is^  how  hx  the 


(o)  2  Ourteis,  351.  The  citation  waa  by  Letters  of  Request  to  the 
Conaifltoiy  of  Hereford ;  bat  the  principle  is  the  same.  The  eflect  of  the 
Matrimonial  Domicil  (not  the  place  of  the  marriage)  iq)on  instroments 
of  dower,  rights  of  wife  and  children,  is  among  the  gravest  and  the 
moat  difficult  questions  belonging  to  the  Conflict  of  Laws.  According 
to  the  Boman  Law — **  Ezigere  dotem  molier  debet  illic,  nbi  maritns 
domictlium  habuit,  non  ubi  instrumentom  dotale  conscriptam  est :  nee 
enim  id  genus  contractils  est,  ut  et  eum,  locum  spectari  oporteat,  in  quo 
instrumentum  dotis  factum  est^  quam  cum,  in  cujus  domidlium,  et  ipsa 
mulier  per  conditionem  matrimonii  erat  reditura.*' — Dig,  v.  t.  i.  s.  65, 
de  Judiciis,  See  this  doctrine  upholden  in  the  case  mentioned  by 
Puffendorfy  Univeni  Juris  ObservcUiones,  cxxi. 

See  also  the  case  of  OanUner  v,  Oambier,  7  tSitnan's  Chancery  Reports, 
263,  and  the  two  most  important  cases  of  Hogg  v.  Lcuhley,  in  the  House 
of  Lords,  6  BrowrCs  Parliamentary  Cases,  550,  and  SauL  ▼.  his  Creditors, 
in  the  American  Courts,  17  Martinis  Reports.  The  former  established, 
that  parties  married  in  England,  where  they  had  their  domicil,  by  re- 
moving to  Scotbuid,  and  fixing  their  domicil  in  that  country,  chuiged 
their  own  rights  and  the  rights  of  their  children,  and  subjected  these 
to  the  rules  of  suocession  of  the  law  of  Scotland.  The  latter  decided, 
that  where  married  persons  had  removed  from  Virginia  their  matri- 
monial domicil,  where  no  community  exists,  into  Louisiana,  where  a 
community  does  exist,  the  acquests  and  gains,  acquired  after  their 
removed,  were  to  be  governed  by  the  laws  of  community  in  Louiniana. — 
8tary*s  Commentaries,  p.  163 ;  Robertson  on  Personal  Succession,  pp.  14S^ 
147,  and  note. 

(p)  Harteau  v.  Harteau,  Judgment  of  Shaw,  C.  J.,  in  the  Supreme 
Judicial  Court  of  Massachusetts  (▲.  d.  1833).— Pic^mfi^«  {Amer.)  Rep. 
vol.  ziv.  p.  181. 


NEGESSABT  DOHICIL— MINOK  71 

"  maxim  is  applicable,  to  this  caae,  '  that  the  domicil  of  the 
** '  wife  follows  that  of  the  husband.'  Can  this  maxim  be  true 
'*  in  its  application  to  this  subject,  where  the  wife  claims  to 
'<  act»  and  by  law,  to  a  certain  extent,  and  in  certain  cases, 
'^  is  allowed  to  act,  adversely  to  her  husband  ?  It  would  oust 
''  the  Court  of  its  jurisdiction  in  all  cases  where  the  husband 
'^  should  change  his  domicil  to  another  State  before  the  Suit  is 
*'  instituted. 

"  It  is  in  the  power  of  the  husband  to  change  and  fix  his  do- 
"  micil  at  his  will  If  the  maxim  could  apply,  a  man  might  go 
"  froqi  this  country  to  Providence,  take  a  house,  live  in  open 
"  adultery,  abandoning  his  wife  altogether,  and  yet  she  could 
"  not  liliel  for  a  divorce  in  this  State,  where,  till  such  change  of 
"  domicil,  they  had  always  lived.  He  clearly  lives  in  Rhode 
''  Island :  her  domicil,  according  to  the  maxim,  follows  his;  she 
"  therefore,  in  contemplation  of  law,  is  domiciled  there  to  ;  so 
''  that  neither  of  the  parties  can  be  said  to  live  in  this  Com- 
"  monwealth." 

It  is  probably  a  juster  view  to  consider  that  the  maxim  is 
founded  upon  the  theoretic  identity  of  person  and  of  interest 
"  between  husband  and  wife,  as  established  by  law,  and  the  pre- 
sumption that,  from  the  nature  of  that  relation,  the  home  of 
*'  the  one  is  that  of  the  other,  and  intended  to  promote, 
"  strengthen,  and  secure  their  interests  in  this  relation,  as  it 
'*  ordinarily  exists  where  union  and  harmony  prevail  But  the 
"  law  will  recognize  a  wife  as  hawng  a  separate  existence,  and 
''  separate  interests,  and  separate  rights,  in  those  cases  where 
"  the  express  object  of  all  proceedings  is  to  shew  that  the  rela- 
''  tion  itself  ought  to  be  dissolved,  or  so  modified  as  to  establish 
''  separate  interests,  and  especially  a  separate  domicil  and  home, 
**  bed  and  board  being  pu^  apart  for  the  whole,  as  expressive  of 
"  the  idea  of  hoTne.  Otherwise,  the  parties  in  this  respect 
"  would  stand  upon  very  unequal  grounds,  it  being  in  the  power 
''  of  the  husband  to  change  his  domicil  at  will,  but  not  in  that  of 
"  the  wife. 

**  The  husband  might  deprive  the  wife  of  the  means  otenforc- 
"  ing  her  rights,  and  in  effect,  of  the  rights  themselves,  and  of 
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"  the  protection  of  the  Commonwealth  at  the  same  time 
*'  that  his  own  misconduct  gives  her  a  right  to  be  rescued 
^'  from  his  power  on  account  of  his  (/ion  misconduct  towards 
her  (g). 


« 


(q)  Dean  v.  Richmond^  5  Pick,  461 ;  Barber  v.  Root^  10  Maee.  JRep. 
260. 
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CHAPTER  IX 


KECESSART  DOMICIL— MIK OB. 


LXXXIX.  The  Minor  may  be  either. — 1.  Legitimate,  or  2. 
Illegitimate.  The  Legitimate  may  be  either  1,  emancipated^ 
or  2,  unemancipated. 

XO.  (a)  The  DomicU  of  the  legitimate  unemancipated 
minor,  who  is  not  sui  jurisy  and  whose  will,  therefore,  cannot 
concur  with  the  fact  of  his  residence,  is  the  domidl  of  the 
father,  or  of  the  mother  during  widowhood,  or — though  it  will 
be  seen  this  is  a  disputed  point — of  the  legally  appointed 
guardian. 

XCI.  It  is  an  undisputed  position  of  all  jurists^  that  of  his 
own  accord,  praprio  marte  (to  borrow  the  expression  of  Byn- 
kerahoek),  the  minor  cannot  change  his  domiciL  In  our  own 
country,  this  maxim  was  enunciated  by  Lord  Alvanley,  Master 
of  the  Holls,  in  the  case  of  SomervUle  v.  SomerviUe  (6),  and 
in  America,  in  the  case  of  Gfuier  v.  O'Danid  (c).  It  should 
seem,  from  all  analogy,  to  follow  that  such  change  may  be 
effected  by  the  parents  or  guardians  of  the  minor. 

XCIL  But  this  question  has  undergone  very  full  and  elabo- 
rate discussion  by  l^e  most  distinguished  jurists ;  and,  though 
agreeing  upon  the  general  principle,  they  differ  as  to  the  ex- 
ception from  and  limitations  of  it 

XCIIL  Some,  and  no  less  than  Denisart,  have  held,  that 
neither  mother  nor  guardian  can  change  the  domicil  of  a  minor 


(a)  Outer  v.  O'Danid,  1  Binney^t  Americ.  Report,  349,  note. 
(6)  5  Vetey,  787. 
(c)  Vide  supra. 


74  JUS  GENTIUM — PRIVATE  INTERNATIONAL  LAW. 

whose  father  is  deceased,  but  that,  during  his  minority,  he 
retains  the  paternal  domicil ;  and  such,  in  the  time  of  Deni- 
sart,  appears  to  have  been  the  law  of  the  French  Courts  (d). 

XCIV.  2.  Others,  like  Bjmkerslioek,  have  held  the  doctrine 
broadly  and  without  qualification,  that  it  is  competent  to  the 
mother  or  guardian  to  change  the  minor's  domicil. 

XCV.  3.  Others,  like  Voet  and  Pothier,  and  Mr,  Justice 
Story,  conceive  that  the  surviving  parent  may  transfer  the 
domicil  of  the  minor  from  one  place  to  another,  except  where 
such  transfer  is  fraudulently  made,  not  for  the  benefit  of  the 
minor,  but  in  contemplation  of  his  death,  and  for  the  sake  of 
securing  a  larger  share  of  the  succession  to  him. 

XCVI.  4.  Others,  and  among  them,  Mr.  Chancellor  Kent^ 
are  of  opinion,  that  they  have  the  power  of  changing  the 
minor's  domicil,  when  acting  reasonably  and  in  good  faith  (e). 

XCVII.  6.  It  seems  agreed,  that  this  power  does  not  belong 
to  the  widow,  if  she  marries  again,  and  thereby  loses  her  posi- 
tion as  the  head  of  tlie  family  of  her  former  husband  (/). 


(d)  Denisart — Domicil^y  s.  2,  (case  of  the  CanUe  de  Choiseul) ;  a  com- 
parison of  the  dicta  of  Denisart,  Pothier^  ai\d  Merlin,  will  show  that 
the  French  lawyers  were  by  no  means  agreed  upon  this  point. 

{e)  See  last  edition  of  KenCe  CommeiUaries,  vol.  ii.  p.  227,  Lect.  30, 
note,  where  it  is  said  that^  in  the  case  of  The  School  Directors  v.  James, 
2  Watts  and  Serg.  568,  it  was  held  that^  though  the  domicil  of  the 
parent  was  the  domicil  of  the  child,  it  was  not  necessary.  So  in  the 
case  of  9k  guardian.  The  parent*8  influence  in  this  case  springs  from  the 
institution  of  marriage  and  families  ;  and  the  learned  Chief  J.  CHbson 
followed  the  doubts  of  Mr,  Jtutice  Story,  and  he  confined  the  power  of 
changing  the  infant's  domicil  to  the  parent  qua  parent.  It  would 
rather  seem  to  me,  that^  if  there  be  no  competent  parent  living,  and  the 
guardian  be  duly  appointed,  that  he  may  and  ought,  when  acting  in 
good  faith  and  reasonably  in  his  character  of  guardian,  to  be  able  to 
shift  the  infant's  domicil  with  his  own,  and  that  the  foreign  authorities 
to  that  point  have  the  best  reason  on  their  side.  The  objection  against 
the  guardian's  power  in  such  a  case  appear  to  me  to  be  too  refined  and 
speculative. 

(/)  "  Minor  children  having  the  settlement  of  their  mother  do  not, 
by  the  common  law,  acquire  a  new  settlement  gained  by  her  marriage, 
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XCVIII.  Bat  these  diiFerences  of  opinion  are  applicable 
only  to  the  question  of  succession  to  an  intestacy;  for  all 
writers  are  of  opinion,  that  the  forvm,  of  the  minor  is  that  of 
the  surviving  parent  or  gnardian. 

XCIX.  Bynkershoek  (gr),  who  has  devoted  a  whole  chapter 
to  the  consideration  of  this  subject  of  the  minor's  donudl,  men 
tioned  several  cases  upon  the  question  of  the/orttin. 

C.  (1.)  A  native  of  Y.,  a  minor,  went  to  V.,  for  the  purpose 
of  contracting  marriage  with  a  native  of  Amsterdam,  obtained 
the  citizenship  of  Y.,  and  caused  the  banns  to  be  published 
there  and  there  only,  the  law  requiring  that  they  should  be 
published  at  the  place  of  the  domidl.  The  guardians  of  the 
minor  dwelt  at  Y.,  and  had  sent  their  ward  to  H.  for  his  edu- 
cation. They  procured  the  marriage  to  be  pronounced  null 
and  void,  the  banns  not  having  been  published  either  at  Y., 
or  Amsterdam,  and  the  minor  having  been  incapable  of  ac- 
quiring a  domicil  at  V. 

CI.  (2.)  A  youth,  bom  at  H.,  lostr  both  Lis  parenta  His 
guardian,  who  dwelt  at  the  Hague,  sent  his  ward  to  different 
places,  and  finally  to  Amsterdam,  for  the  purpose  of  acquiring 
a  knowledge  of  mercantile  matters.  While  at  this  place,  the 
youth  determined  to  contract  a  marriage;  and  cited  his 
guardian  to  appear  and  shew  cause,  if  he  had  any,  against  his 
ward's  marriage,  before  the  tribunal  of  the  Delegates  of  Ma- 
trimonial Causes,  which  was  established  at  Amsterdam.     The 

although  they  remove  with  her  to  the  place  of  such  new  settlement.*' — 
Lihabitants  of  Freetotpn  v.  Inhabitants  of  Taunton,  Mcusachiuetft  /2»- 
ports^  vol.  xvi.  p.  61,  c.  63. 

**  Les  enfans  saivent  le  domicile  que  leur  mdre  8*^tablit  aana  fraude, 
lorsque  ce  domicile  lui  est  propre  et  que  demeurant  on  yiduit6  elle  con- 
serve la  qualit6  du  chef  de  famille :  mais  lorsqu*elle  ae  remarie  quoi- 
qu*elle  aoquidre  le  domicile  du  second  mari,  en  la  famille  duquel  elle 
passe,  ce  domicile  de  son  second  mari  ne  sera  pas  celui  de  see  enfims,  qui 
ne  paasent  pas  comme  elle  en  la  fiuuille  de  son  beau-pdre:  c*e8t  pourquoi 
ils  sont  census  continuer  d'avoir  leur  domicile  au  lieu  ott,  Tavoit  leur 
mdre,  avant  que  de  se  remarior,*  comme  ils  seroient  cen86s  le  oonserver, 
St  elle  ^it  morte." — Pothier*s  Introd.  aujc  Coutumesy  p.  7,  s.  19. 

iff)  Quatt  Jur,  Privaiiy  1.  L  c.  xvi. 
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guardian  made  two  replies  to  this  citation,  both  null  and  inva- 
lid. First,  he  denied  that  a  minor  could  proceed  against  his 
guardian  in  a  matrimonial  cause,  incorrectly,  Bynkershoek 
says ;  but  this  question  does  not  concern  our  present  inquiry. 
Secondly,  that  the  marriage  must  be  published,  and  the 
guardian  cited  at  H.,  where  the  parents  died,  and  the  decree 
of  Hadrian,  already  referred  to,  and  which  enacted,  that  those 
who  were  resident  in  a  place,  "studiorum  causa,"  did  not 
acquire  a  domicil  there ;  and  that  the  principle  of  this  law 
clearly  embraced  the  cases  of  those  who  were  resident  "  mer- 
caturas  discendae  causL"  This  answer,  Bynkershoek  is  of 
opinion,  was  also  bad  ;  becaase  though  it  be,  generally  speak- 
ing, true  that  a  minor  does  not  change  his  domicil  by  a  resi- 
dence, ^'studiorum  vel  mercaturse  caus^''  it  is  so  on  the 
assumption  that  the  minor  has  a  domicil  elsewhere ;  but  he 
who  has  no  domicil  elsewhere,  has  his  domicil  wheresoever  he 
is  tarrying.  The  domicil  of  the  parents  of  this  youUi  did  not 
affect  the  question ;  they  were  dead,  and,  according  to  Byn- 
kershoek, their  domicil  died  with  them ;  and,  on  the  other 
hand,  the  place  where  the  marriage  is  about  to  be  celebrated 
is  the  proper  place  to  cite  all  contradictors. 

OIL  It  will  be  observed,  that  in  this  case  the  guardian 
dwelt  at  the  Hague;  and  the  question  is  not  raised  as  to 
whether  the  minor  had  the  domicil  of  his  guardian  at  the 
Hague,  but  of  his  deceased  parents  at  H. 

cm.  The  opinion  of  Bynkershoek^  as  to  the  competency 
of  the  guardian  to  change  the  domicil  of  his  ward,  is  in  accord- 
ance with  that  of  Christineus  and  Boulenois(A),  but  is  at  vari- 
ance with  that  of  Momac  and  Potbier. 

CIV.  To  this  latter  authority  much  deference  is  due ;  but 
the  reasoning  which  supports  his  position  does  not  seem  to  be 
forcible.  *'  Minors  (he  says)  do  not  form  a  part  of  the  family 
*^  of  their  guardians,  as  children  form  a  part  of  the  family  of 


(h)  IrUrodudiMi  Ghiirale  aux  Coulumes  des  IhicheSf  dx.  oTOrlianSi 
ch.  1.  8.  17. 
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**  their  parenta  Their  portion  in  the  house  of  their  guardian  U 
^  the  same  as  if  they  were  in  the  house  of  a  stranger ;  they  are 
**  there  ad  tempus,  for  the  time  during  which  their  wardship 
**  lasts.  It  follows,  therefore,  that  the  domicil  of  the  guardian 
"  is  not  their  true  domicil ;  and  that  they  cannot  be  considered 
'*as  having  any  other  domicil  than  the  paternal  one  until 
'^  such  time  as  they  shall  be  of  an  age  to  establish  one  for 
**  themselves  by  their  proper  choice,  and  until  they  have  actually 
«  established  it"  (i). 

GY.  Cochin,  on  the  other  hand  seems  to  assume  it  as  an 
undoubted  fact  that  the  minor's  domicil  is  that  of  his  guardian, 
and  continues  so  even  when  the  minor  is  in  the  king's  house- 
hold, and  an  officer  in  the  army  (j). 

CYL  Bynkershoek,  Boulenois,  and  others,  contend  that  the 
paternal  domicil  of  the  minor  is  extinct  with  the  death  of  the 
£ather,  though  it  may  be,  and  is,  retained  by  a  contmual 
residence  of  the  minor,  under  the  sanction  of  the  guardian, 
in  the  paternal  habitation  (k) ;  but  these  jurists  are  at  a  loss 
to  conceive  why  the  guardian  should  not  have  the  power  of 


(t)  The  reasoning  of  Duranton  is  different;  speaking  of  the  modem 
law,  he  says,  ^£t  si  pour  une  cause  quelconque  le  pdre  survivant 
n*exercait  pomt  la  tutelle,  le  domicile  du  tuteur  sdroit  aussi  oelui  da 
mineur.  La  loi  (art.  108)  ne  le  decide  pas  teztuellement,  mais  il  nous 
semble  que  tel  est  son  esprit:  T^tablissement  du  domicile  est  dans 
rint^rdt  de  la  personne  puisque  c'est  14  qu^elle  ezerce  ses  droits  dvils  ; 
et  oomme  dans  Tespece  c'est  le  tuteur  et  non  le  pdi^e  qui  ezerce  oeux  du 
mineur,  il  est  cons^uent  de  dire  que  le  principal  dtablissement  de 
oelui-ci  est  au  domicile  du  tuteur.'' — C<mrs  de  Droit  Ffun^ots,  tome  i. 
tit.  iii.  p.  103.    Du  Domicile. 

{j)  (Euvree,  t.  6,  227,  caee  of  Marquie  de  Saint  Peter. 

(Jk)  So  J,  Voet,  (though  he  differs  from  Bynhershoek  on  this  pointy 
1.  ▼.  t.  ii.  s.  102,  De  Judiciis,  &c.  "  Esse  enim  domicilium  iis  accensen- 
dnm,  quae  personalia  sunt,  ac  morte  personsB  evanescunt,  frequentiua 
probatum  est :  eo  quod  ab  animo  et  voluntate  hominis  in  universum  turn 
oonstitutio  ejus  tum  oontinuatio  dependet,  dum  ergo  morte  oessat  volun- 
tas ac  per  id  etiam  tolluntur  ea  quss  ab  illft  pependerant  yoluntate."-* 
Qticest,  J  P.  1.  i.  c.  zvi  p.  177. 
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changing  the  minor^s  domidl:  and  Bynkeishoek,  especially^ 
Ib  of  opinion,  that  to  deny  this  power  is  to  ascribe  to  the 
domicUifim  originis  an  efficacy  with  which  neither  modem 
practice  nor  the  Boman  Law  invested  it 

CVIL  By  the  Code  Napoleon  (Q,  the  domicil  of  the  minor 
was  that  of  his  guardian :  it  would  seem  to  follow,  therefore, 
that  under  this  system  of  law,  the  guardian  might  have 
changed  the  domicil  of  the  ward.  The  same  provision  is 
to  be  found  in  the  existing  Code  Civil ;  and  no  doubt  is 
entertained  by  modem  writers  as  to  this  power  of  the 
guardian  (m). 

CVIII.  Though  Pothier's  objection  is  couched  in  language 
which  appears  universally  applicable  to  change  of  domicil  by 
the  guardian  (n),  the  objection  would  seem  to  have  been  prac- 
tically confined  to  cases  where  the  transfer  of  the  domdl 
varied,  in  the  event  of  the  minor's  death,  the  rights  of  the 
representative  (o). 

CIX.  As  to  the  power  of  the  surviving  mother  to  change 
the  domicil  of  her  minor  children,  it  had  no  existence  in  the 
Boman  Law ;  but  Pothier  unhesitatingly  asserts  its  existence 
under  the  French  Law,  with  this  limitation,  that  the  transfer 
must  be  made  without  any  fravdulent  intent ;  and  he  adds, 
''It  will  be  fraudulent,  if  there  appears  no  reason  for  the 


(I)  Code,  11 V.  L  i.  t.  iii,  e.  108,  ^  II  aura  son  domicile  chez  sea  pdre  et 
mdre  ou  tuteur."  The  CivU  Code  of  Louisiana  is  to  the  same  effect, 
art  48,  Keni^s  CommetUanes^  vol.  ii.  p.  227,  note. 

(m)  Merlin  Repertoire  de  Jurisprudence^  torn,  viii,  Domicile^  s.  3. 

(n)  Merlin  says,  that  the  only  doubt  under  the  old  law  was  as  to  the 
case  of  a  guardian  who  was  also  an  aecendant  relative  of  the  minor,  for 
that  as  to  the  case  of  a  guardian  who  was  a  stranger  in  blood,  or  a  oo^- 
lateral  relation,  it  was  unanimously  admitted  that  he  had  no  power  to 
change  the  domicil  of  the  minor.    RSp,  de  Jurie,  t.  viii.  Domicile,  s.  3. 

(o)  **  Posse  tutorem  pupilli  sui  domicilium  mutare,  perinde  ut  potest 
parens  superstes,  nescio  quisquam  serio  dubitarerit  si  successionis  legi- 
time causa  non  versetur,  nam  si  haec  versetur  multa  disputatio  est  ut 
mox  sudieay^Byniershceky  Quaet.  J.  P.  L  i.  c.  xvi. 
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^  transfer  of  the  domidl,  except  that  of  obtaining  advantages 
**  with  respect  to  the  succession  to  the  moveable  property  of  the 
**  children,"* 

ex.  Those  who  agree  with  Pothier  (p),  liken  this  power  of 
the  surviving  parent  to  that  which  the  guardian  of  an  infiBtnt 
possesses,  of  binding  him  by  contracts  bond  fide  ent^ed  into  in 
his  behal£  Bynkershoek  is  of  a  contrary  opinion ;  he  puts 
the  case  of  a  minor,  the  succession  to  whose  property  would 
be  regulated  according  to  a  law  which  made  his  next  of  kin 
heirs  in  the  event  of  his  death  happening  in  the  place  of  his 
parental  domicil,  being  removed  by  his  guardian  to  another 
place  where  a  law  prevailed  which  constituted  the  guardian 
heir ;  and  he  affirms  that  this  latter  domicil  cannot  be  im- 
peached, though  he  admits  that  the  minor  could  not  of  his 
own  will  (proprio  Truirte)  have  made  the  transfer. 

CXL  He  then  supposes  an  objection  to  be  taken  that  this 
was  a  fraudulent  defeating  of  the  deceased  parents"  intention, 
who  left  their  child  in  a  domicil,  according  to  the  law  of 
which  they  knew  that,  in  the  event  of  his  death,  his  and  their 
relations  would  succeed  to  his  property ;  and  he  answers  this 
objection  by  remarking  that  it  would  have  been  competent 
to  the  parents  to  have  guarded  against  this  contingency, 
either  by  an  antenuptial  act  or  by  a  testament,  and  that  as 
they  had  not  done  so,  the  presumption  was  they  would  not 
have  objected  to  the  effect  of  the  transferred  domicil ;  an 
argument  which  has  additional  weight  in  a  case  where  such 
transfer  had  been  effected  by  the  surviving  parent  instead  of 
the  guardian,  for  the  presumption  then  would  be  very  strong 
"  that  the  defunct  parent  loved  the  surviving  partner  of  wed- 
"lock  better  than  any  relations,  and  was,  besides,  perfectly 
**  aware  that,  the  child  having  attained  to  puberty,  could,  imder 

any  change  of  domicil,  dispose  of  his  property  by  testament^ 

according  to  his  pleasure.'" 

CXII.  Some  jurists  have  been  of  opinion,  that  the  domicil 
of  the  minor  may  be  changed  by  the  surviving  parent  or 

(p)  Surge's  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  i.  p.  39. 
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guardian,  when  by  such  transfer  no  third  person  is  in- 
jtired«--when  it  is  not  made  in  fraudeTa  tertii(q), — that 
in  such  cases  it  must  be  duly  considered,  qiLO  animOj  the 
transfer  was  made.  And  it  has  been  said,  that  one  of  the 
indications  of  fraud  would  be,  the  state  of  health  (r)  of  the 
minor  at  the  time  of  his  removal ;  that  if  he  was  sick  and  ill 
at  such  time,  the  presumption  of  firaud  would  be  strong ;  if  he 
was  well  and  stout,  it  would  be  otherwisa  Bynkershoek 
treats  (s)  the  objection  and  the  example  with  scarcely  sup* 
pressed  ridicule,  and  meets  them  with  strenuous  contradiction, 
founded  on  the  practical  impossibility  of  ascertaining  the  real 
motives  of  the  parties,  the  insuperable  difficulty  of  defining 
the  amount  and  nature  of  the  illness  during  which  a  removal 
shall  be  held  fraudulent,  the  uncertainty  of  the  proofs,  and 
other  objections,  which  would  throw  the  whole  matter  into 
such  confusion  that  it  would  be  a  wiser  rule  of  law  to  hold 
every  transfer  of  a  minor^s  domicil  which  caused  an  alteration 
in  the  succession  to  his  property,  fraudulent  and  illegal 

CXII L  Mascardus  mentions  the  following  case : — ^A  boy 
was  bom  in  the  parish  of  St  Peter  s ;  he  was  left  an  orphan 
under  the  guardianship  of  his  great  grandmother,  who  resided 
in  the  parish  of  St  Paul's,  and  there  she  took  the  minor  to 
live  with  her,  which  he  did  for  fourteen  years,  there  attending 
the  services,  and  there  receiving  the  Sacraments  of  the  Church. 
Nevertheless,  he  had  always  wished  to  remain  in  the  parish  of 
St  Peter'&     He  paid,  it  is  said,  tithes  there  and  other  eccle- 


{q)  So  Wolf,  maintaining  the  position  that  every  one  is  at  liberty  to 
change  his  domicil,  observes,  ^  Quoniam  tamen  nnicuiqae  permittendum, 
ut  volnntatem  snam  mutet^  qnamdiu  nil  agit  contra  jus  alterins.*'— Jtw 
OerUiumy  c.  i.  s.  189. 

(r)  Of  this  opinion  is  J,  Voet,  Comm.  ad  Pandectas,  1.  v.  t  L  s.  100. 

(«)  ''Sed  qnem  vocas  languentem  et  segrotantem,  non,  putem  si 
caput,  si  dentes  doleant.  Sed  quid  si  febricala  comes  adsit  ?  Nescio,  et 
lubrica  ree  esset  gradum  morbi  definire.  Si  simile  quid  placeret  mallem 
omnem  translationem  domicilii,  qusB  successionem  intestati  mutat,  habere 
pro  fraudulentft,  nisi  probetur,  aliam  fuisse  mutandi  domicilium  causam." 
— Bynk^  ibid. 
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siastical  dues,  and  kept  his  name  on  the  list  of  parishioners, 
and  had  a  furnished  house  in  the  parish.  When  he  became 
an  adult  he  married,  and  told  his  guardian  that  it  was  his 
intention  to  take  his  wife  to  hifl  own  house  (proprios  lares), 
where  everything  was  prepared  for  lier  reception.  Before, 
however,  this  was  accomplished^  and  at  the  age  of  eighteen,  he 
died,  having  made  his  will,  and  expressed  his  desire  to  be 
buried  in  the  burying-place  belonging  to  a  certain  religious  order. 
By  the  Canon  Law,  this  order  was  bound  to  pay  a  certain  part 
of  the  dues  of  sepulture  to  the  parish  church.  The  question 
arose,  which  church  that  was  ? — ^that  of  St  Peter's,  the  parish 
of  his  parents,  and,  as  far  as  he  could  make  it,  his  own,  or  of 
St.  Paul,  that  of  his  guardian,  and  within  whose  authority  he 
had  died.  Upon  this  question  the  Canonists  were  much 
divided,  there  being  about  the  same  weight  of  authority  for 
either  opinion  (t), 

CXIY.  In  a  case  argued  in  the  Consistory  of  London,  in 
1752,  it  was  mentioned  as  one  of  the  acknowledged  general 
princijdes  of  Domicil,  that  neither  a  mother  nor  a  guardian 
could  change  the  minor^s  domicil ;  but  the  point  was  not 
decided  by  Sir  Edward  Simpson,  who  then  presided  over  that 
Court  (u). 

CXV.  In  1817,  the  question  of  the  powers  of  the  surviving 
mother  underwent  very  elaborate  and  able  discussion  in  the 
High  Court  of  Chancery,  before  Sir  William  Grant.  Thomas 
Pottinger,  a  native  of  England,  domiciled  and  died  in  Guern- 
sey, the  place  of  his  domicil,  intestate,  leaving  seven  children 
living  at  his  decease,  four  by  his  former  wife,  and  three  by  his 
widow,  who  also  gave  birth  to  a  posthumous  child  The 
widow,  after  the  death  of  her  husband,  was  appointed  guardian 
of  the  children  by  the  Royal  Court  of  Guernsey,  and,  in  con- 


(0  De  Pr6bation%bu8  ConcUu.  XLYI.  as.  30,  35.  "Utraque  para 
yalidiflsimis  est  fdlcita  rationibus— coi  tamen  adhsereas  aententise  tuum 
lector,  esto  jadidum,"  Matcardus  not  very  satiBfactorily  observes. 

(u)  Scrimihire  v.  ScrifnthirCy  Haggar^i  Consistorial  Reports,  vol.  it 
p.  406. 

VOL.  IV.  G 
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junction  with  another  person,  who  was  appointed  guardian  of 
the  children  by  the  former  marriage,  sold  tiie  property  of  the 
intestate,  and  invested  the  produce  in  the  English  funds ; 
after  which  she  came  to  England  with  her  children,  and  was 
domiciled  there.  On  the  death  of  some  of  her  children  under 
age,  a  question  arose  whether  the  shares  of  the  property  had 
become  distributable  according  to  the  laws  of  England,  or  of 
Guernsey.  The  very  eminent  judge  who  adjudicated  upon 
this  matter,  observing  upon  the  meagre  information  to  be 
derived  from  English  Law  upon  the  subject  of  Domidl,  and  the 
necessity  of  resorting  to  the  writings  of  foreign  jurists  for  the 
decision  of  most  of  the  questions  arising  upon  it,  said,  "  Here 
"  the  question  is,  whether  after  the  death  of  the  father,  the 
**  children  remaining  under  the  care  of  the  mother,  follow  the 
^'  domicil  which  she  may  acquire,  or  retain  that  which  their 
'^  father  had  at  his  death,  until  they  are  capable  of  gaioing  one 
"  by  acts  of  their  own.  The  weight  of  authority  is  certainly 
"in  favour  of  the  former  proposition.  It  has  the  sanction 
"  both  of  Voet  and  Bynkershoek ;  the  former,  however,  quali- 
"  fying  it  by  a  condition  that  the  domicil  shall  not  have  been 
"  changed,  for  the  fraudulent  purpose  of  obtaining  an  advan* 
"tage  by  altering  the  rule  of  succession.  Pothier,  whose 
"  authority  is  equal  to  that  of  either,  maintains  the  proposition 
"  as  thus  qualified.  There  is  an  introductory  chapter  to  his 
**  Treatise  on  the  Custom  of  Orleans,  in  which  he  considers 
"  several  points  that  are  common  to  all  the  customs  of  France ; 
"  and,  among  others,  the  Law  of  DomiciL  He  holds,  in  oppo- 
"  sition  to  the  opinion  of  some  jurists,  that  a  tutor  cannot 
"  change  the  domicil  of  his  pupil ;  but  he  considers  it  as  clear, 
"  that  the  domicil  of  the  surviving  mother  is  also  the  domicil 
"  of  the  children,  provided  it  be  not  with  a  fraudulent  view  to 
"  their  succession,  that  she  shifts  the  place  of  her  abode.  And 
"  (he  says)  that  such  fraud  would  be  presimied,  if  no  reason- 
"  able  motive  could  be  assigned  for  the  change. 

"  There  never  was  a  case  in  which  there  could  be  less  sus- 
"  picion  of  fraud  than  the  present  The  father  and  mother 
"  were  both  natives  of  England.     They  had  no  long  residence 


^ 
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in  Guernsey ;  and  after  the  father^s  deaths  there  was  an  end 
of  the  only  tie  which  connected  the  family  with  that  island. 
''That  the  mother  should  return  to  this  country,  and  bring 
**  her  children  with  her,  was  so  much  a  matter  of  course  that 
''  the  fact  of  her  doing  so  can  excite  no  suspicion  of  an  im- 
"  proper  motive ;  I  think,  therefore,  the  Master  has  rightly 
*' found  the  deceased  children  to  have  been  domiciled  in 
*'  England  (x).  It  is,  consequently,  by  the  law  of  this  coun- 
**  try,  that  the  succession  to  their  personal  property  must  be 
"  regulated  "(y), 

CXVI.  It  woidd  appear  that  the  very  eminent  judge  who 
decided  this  case,  inclined  to  the  opinion  of  Pothier  in  oppo- 
sition to  that  of  Bynkershoek,  that  the  question  of  fraud 
might  be  entered  into  in  considering  a  change  of  domicil ; 
but  the  decision  can  hardly  be  pronounced  to  be  express  upon 
this  point.  It  is  said,  ''There  never  was  a  case  in  which 
*'  there  could  be  less  suspicion  of  fraud  :"  but  it  is  not  said, 
that  if  there  were  a  suspicion  of  fraud,  the  Court  would  exa- 
mine into  it  In  this  case,  it  happened  that  the  surviving 
mother  was  also  guardian,  but  the  decision  has  reference  to 
her  only  as  acting  in  the  former  capacity. 

CXVIL  With  respect  to  the  effect  of  the  judgment  in 
Pottinger  v.  Wightman,  it  should  be  mentioned  that  in  a 
recent  and  very  important  case,  adjudicated  upon  by  the 
House  of  Lords,  Lord  Campbell  said,  "  I  think  that  the  case 
**  of  Pottinger  v.  Wightman  must  be  taken  conclusively  to 
"  have  settled  the  general  doctrine,  that,  if,  after  the  death  of 


(jt)  Pottinger  v.  Wightman,  3  MerivMs  Reports,  p.  67.  The  principle 
of  this  case  has  been  adopted  in  America ;  Hdyoke  v.  HosHr^,  5  Pidc- 
ering*e  Reporte,  p.  20;  KeTU'e  Commentaries,  vol.  ii.  p.  227,  note. 

{y)  Inhabitants  of  Woodend  v.  Inhabitants  of  Paulsbury^  Lord  Ray- 
mond's Reports,  voL  ii.  523 ;  Cumner  y.  Milton,  2  SaUcdcPs  Reports,  523  ; 
Rex  V.  Inhabitants  of  Boston  Torfe,  Burro\(^s  Settlement  Cases,  49 ;  Rex 
V.  Inhabitants  of  OtUton,  ibid,  64;  Woodeson's  Lectures,  pp.  278 — 9; 
1  Nclan^s  Poor  Laws,  236—76  ;  Pottinger  v.  Wightman,  3  MerivaUs 
Reports,  79;  KenCs  Commentaries  on  American  Law,  vol.  ii.  p.  431, 
note. 

o  2 
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"  the  fiather,  an  infant  lires  with  its  mother,  and  the  mother 
"  acquires  a  new  domicil,  it  is  communicated  to  the  infant "  (z)  ; 
and  Lord  Chancellor  Lyndhurst  made  this  observation,  "  the 
"  case  of  PoUinger  v.  Wightman  appears  to  have  been  well 
"  argued  and  well  considered,  and  must  be  held  conclusive  as 
"  to  the  mother's  power  to  change  the  domicil, — ^which  is  a 
"  novel  point  in  the  law  of  England — ^unless  there  is  some 
"  opposite  decision.'' 

CXVIII.  According  to  the  principles  of  the  Scotch  Law, 
it  should  seem  that  the  power  of  choosing  a  domicil  would 
vest  in  the  minor  on  attaining  puberty,  at  the  same  age  as 
would  formerly  have  been  sufficient  to  render  the  marriage  or 
the  testament  of  a  minor  valid.  Erskine  says,  ''The  persons 
"of  pupils  are  under  the  power  either  of  their  tutors  or  of 
"  their  nearest  cognates ;  but  the  min^r  after  pupillarity  has 
"  the  disposal  of  his  own  person,  and  may  reside  where  he 
"  pleases'' (a).  Where  the  law  of  the  country  permits  a  minor 
to  dispose  of  personal  property  by  testament,  it  would,  of 
course,  allow  him,  by  changing  his  domicil,  to  vary  the  suc- 
cession to  him  in  the  case  of  an  intestacy. 

CXIX.  The  principle  of  the  judgment  in  PoUinger  v. 
Wigklman  has  been  adopted  by  the  American  tribunals  (&), 
but  I  am  not  aware  that  any  express  deciaon  has  been  deli- 
vered, either  in  the  Courts  of  that  country,  or  of  England, 
upon  the  question  of  the  power  of  the  guardian  or  tutor  to 
change  the  domidl  of  the  minor.  The  present  law  of  France 
declares  the  domicil  of  the  unemandpated  minor  to  be  that 
of  his  &ther,  mother,  or  guardian  (o). 

Mr.  Henry,  in  his  commentary  upon  the  case  of  Pottvnger 
V.  WigJUmcm  observes,  that  although  the  transfer  of  domicil 
was  held  to  be  valid  in  that  particular  case,   nevertheless^ 


(2)  Johnstone  v.  Beattie,  10  Clark  db  FinneUy^  p.  138. 
(a)  Bk,  i.  t  viL  a.  8. 

(6)  Hclyoke  v.  Hoskins,  6  Ptekering's  BeporU^  90,  note. 
{c)  *^  Le  minenr  non  6iDancip6  anra  son  domicile  chez  sea  p^  et  mdre 
ou  tuteur."— The  last  edition  of  the  Code  Civil,  1.  i.  t.  iii.  a.  108. 
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inasmuch  as  wheresoever  the  law  of  Holland  is  in  force,  the 
children  have  a  vested  interest,  he  conceives  no  change  of 
property  or  of  domicil,  by  an  executor  or  guardian  would 
affect  that  (cQ. 

CXX.  What  might  })e  considered  emancipation  of  a  minor 
under  the  English  Law  may  be  doubtful ;  but  it  seems  clear 
at  least  that  the  marriage  (e)  of  the  minor  would  eman- 
cipate  him,  and  give  him  the  power  of  acquiring  a  new 
domicil  (/). 

CXXI  According  to  the  old  law  of  France  (g),  the  minor 
preserved  his  paternal  domicil,  although  his  guardian  was 
domiciled  elsewhere ;  and,  if  the  minor  died  during  his  mi- 
nority, his  effects  were  disposed  of  according  to  the  law  of 
his  fathers's  domicil.  Tet  the  minor  might  acquire  a  capacity 
of  choosing  his  own  domicil  by  being  emancipated  by  the  law, 
or  by  the  sentence  of  a  judga  It  should  seem  from  the  fol* 
lowing  case,  that  such  a  capacity  was  acquired  by  entering  into 
the  military  service. 

CXXIL  The  Sieur  D^attre,  who  served  as  an  oiBScer  in  the 
French  army,  passed  the  winter  of  every  year  at  Dunkirk. 
He  died  at  the  age  of  eighteen.  A  question  arose  whether 
his  domicil  could  be  fixed  at  Dunkirk,  or  whether  he  was  not 
bound  to  the  domicil  of  his  guardian  at  St  Omer,  where  his 
mother  had  been  domiciled  at  the  time  of  her  death,  and 


(d)  Odiffin  y.  Forbes,  Henry^s  Reports,  p.  208,  note,  App. 

(e)  One  of  the  cases  aUowed  by  the  French  Law ;  see  thereon.  Code 
Civil f  1.  L  t.  z.  c.  3. 

(/)  Whether  a  guardian  yalidlj  appointed  in  any  given  country  has 
an  authority  for  the  protection  of  the  ward,  and  the  administration  of 
his  personal  estate  everywhere  ex  comitate,  is  a  matter  of  some  dispute 
with  jurists.  The  House  of  Lords  held,  in  Johnstone  v.  Beattie,  that 
the  English  Court  of  Chancery  had  jurisdiction  to  appoint  guardians 
to  an  infant,  although  her  domicil  and  all  her  property  was  in  Scotland. 
Lords  Brougham  and  Campbell  dissentientihus.  See  this  very  import- 
ant case,  10  Clarke  and  Finnelltfs  Reports,  43. —  Vide  post, 

{g)  Benisart,  Domicile,  s.  2.  So  the  Boman  Law,  ''Placet  etiam 
filiumfamilias  domicilium  habere  posse."  "  Non  utique  ibi  ubi  pater 
habuit,  sed  ubicunque  ipse  domicilium  constituerit.** — Dig,  1.  3,  4. 
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where  his  guardian  was  then  domiciled.  The  disposition  of 
his  personality  varied  accordingly.  The  Court  at  Montreuil 
pronounced  for  the  domidl  of  St  Omer ;  but  the  sentence  was 
reversed  by  an  "  arr^f'  (1769),  which  decreed  in  favour  of  the 
domicil  of  Dunkirk  (h). 

CXXIIL  But  Cochin  was  of  opinion  that  the  Marquis  de 
St  Pater  did  not  cease  to  have  the  domicil  of  his  guardian  by 
becoming  the  Eang's  page,  or  by  obtaining  a  company  of  in- 
fantry under  the  Dauphin  {i), 

CXXIV.  So  by  accepting  a  benefice,  or  other  office  from 
which  he  is  not  removeable,  or  by  entering  into  a  house  of 
commerce,  with  the  consent  of  those  under  whose  control  he 
is,  the  minor  becomes  emancipated,  and  capable  of  acquiring  a 
domicil  of  his  own. 

CXXV.  By  marriage,  also,  the  minor  may  acquire,  either 
the  domicil  of  his  wife,  or,  after  marriage,  ( j),  any  domicil  he 
niay  choosa 

CXXVI.  According  to  Pothier,  the  marriage  must  have 
been  contracted  with  the  consent  of  one  of  his  parents  or 
guardian;  but  it  can  scarcely  be  doubted  that  in  Great 
Britain,  a  minor  once  married,  whether  with  or  without 
the  proper  consent,  would  be  held  capable  of  choosing  his 
domicil  (k). 


(h)  In  the  edition  of  Denimrt^  of  1787,  it  is  said  that  it  is  difficult  to 
see  the  ''  motif  ^^  of  this  ''  arr^t,'*  and  that  it  is  only  reprinted  because  it 
is  in  the  former  edition.  Surely,  however,  the  ground  of  the  decree 
must  have  been  that  the  Si  cur's  employment  as  an  officer  capacitated 
him  to  choose  a  domicil ;  and  such,  I  find,  is  the  opinion  expressed  in 
the  last  edition  of  Merlin^  where  this  '*arrdt"  is  characterised  as  one 
"  qui  a  nettement  jug6  que  le  mineur  emancip6  pouvoit  se  choisir  un 
domicile." 

(i)  (Euvres,  t,  vi.  p.  227. 

(j)  **  II  paratt  en  eflfet  que  le  domicile  occasion^  par  le  marriage  doit 
I'emporter  sur  oelui  de  hi  naissanoe.** — Merlin  Domicile  V.  tome  8, 
p.  347. 

(h)  "  Un  mineur  ne  pent  pas  transferer  ^  son  gr^  son  domicile  :  il  le 
peut  ndanmoins  en  certains  cas :  1,  il  pent  en  oontractant  marriage  dn 
consentement  de  ceux  sous  la  puissance  desquels  il  est,  transferer  son 
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CXXVII.  It  would  appear  from  the  following  case  that  the 
Scotch  Law  would  refuse  equally  to  mother  and  guardian  the 
power  of  changing  the  minor's  domicil ;  for  though  the  case  of 
Pottinger  v.  Wightman  is  the  only  express  decision  in  an 
English  Court  relative  to  a  change  of  domicil  during  infancy, 
yet  some  very  strong  judicial  dicta  have  been  applied  to  this 
question  in  Scotland,  though  the  case  which  gave  rise  to  them 
was  not  decided  upon  tliis,  but  upon  another  point. 

CXXVIII.  It  was  brought  in  1829,  before  the  Court  of 
Sessions  in  Scotland.  Robert  Alexander  Paterson  Wallace 
was  bom  in  Scotland ;  his  father,  Captain  Wallace  was  also 
by  birth  a  Scotchman,  and  an  oflScer  in  the  army,  who  had 
married  Miss  Oliver,  an  English  lady,  in  England.  The  father 
named  guardians  to  his  child,  one  of  whom,  the  maternal 
grandfather,  Mr.  Oliver,  resided  in  England ;  another,  Mr. 
Hathom,  resided  in  Scotland.  The  father  died  when  the 
infant  was  of  tender  years,  and  the  child  was  conveyed  by  his 
mother  into  England  She  also  died  during  the  infancy  of 
the  child,  who  continued  in  England,  under  the  charge  of  his 
maternal  grandfather,  one  of  his  guardians,  and  was  sent  to 
English  schools  and  to  an  English  university.  The  bulk  of 
the  property  consisted  in  stock  of  the  Bank  of  Scotland  He 
occasionally  visited  that  country,  as  well  before  as  after  he 
came  of  aga  He  purchased  a  small  landed  estate  in  Scotland 
after  he  had  attained  majority.  He  died  at  Bastings,  in  Eng- 
land, in  1824!,  aged  twenty -two  years  and  seven  months,  a 
bachelor  and  intestate. 

His  personal  property  was  claimed,  in  the  Courts  both  of 
England  and  Scotland,  by  his  maternal  grandfather  as  next  of 


domicile  au  lieu  oh  il  preud  sa  femme,  et  il  peut  mSme,  depuis  qu^il  est 
marie,  le  transferer  oil  bon  lui  semblera.  2,  Un  mineur  peut  transferer 
son  domicile  soit  au  lieu  oil  il  est  pourvu  d*un  benefice  oil  d'une  charge, 
ou  autre  emploi  non  amovible  qui  d6mande  residence  perp6tuelle  ;  soit 
au  lieu  o^  du  consentement  de  ceuz  sous  la  puissance  desquels  11  est,  il 
formeroit  un  6tablissemeut  de  commerce." — Pothierj  Introduction  aux 
CoutunieSf  p.  6. 
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kin,  according  to  the  law  of  England ;  and  by  his  paternal 
uncle  and  aunt^  as  his  next  of  kin  according  to  the  law  of 
Scotland. 

CXXIX  The  Lord  Ordinary  (Cringletie)  gave  the  following 
note  on  the  cause  when  he  pronounced  his  Interlocutor. 

"3rd  December,  1829.  The  Lord  Ordinary  regrets  that 
"  the  parties  have  thought  it  necessary  to  detail  the  circum- 
"  stances  of  Captain  Wallace's  marriage  with  Miss  Olivei:  in 
"  England,  and  the  terms  of  bis  contract  of  marriage  with  that 
"  lady :  as  to  the  Lord  Ordinary  they  appear  not  to  have  the 
"  least  bearing  on  the  cause.  A  man  by  marrying  in  England 
"  an  Englishwoman  does  not  thereby  become  domiciled  there  : 
''  nor  is  it  necessary  that  he  should  reside  a  day  there  for  that 
"  purpose  :  far  less  does  he  make  his  children  domiciled  there 
"  by  the  mere  act  of  marrying  in  England.  The  lady  resides 
^'  in  a  certain  parish  for  a  specified  time  to  enaUe  her  to  be 
*^  married  in  the  church  of  it,  and  an  oath  must  be  made  that 
*'  such  has  been  her  residence  and  domicil  otherwise  she  require* 
"  a  special  licence  to  be  married.'*  (The  Lord  Ordinary  here 
further  illustrated  this  position  by  an  anecdote  respecting  his 
own  marriage).  "  Captain  Wallace  having  been  a  Scotchman 
"  in  the  army,  did  not  acquire  any  domicil  by  marrying  there, 
"but  returned  to  Edinburgh  where  he  sold  out  of  the  army, 
**  lived  there  for  some  time,  and  died  here.  There  can,  there- 
"fore,  be  no  doubt  that  he  died  here  domiciled  as  a  Scotchman. 
"  As  to  his  sou,  R  A.  Wallace,  it  is  admitted  that  he  was  born 
"  in  Edinburgh,  and  went  to  England  with  his  mother.  Even 
"  had  there  been  no  contract  made  before  he  was  permitted  to 
"  accompany  her,  the  Lord  Ordinary  could  have  no  doubt  that, 
"  had  he  died  in  pupillarity,  his  legal  domicil  of  Scotland  would 
"  not  have  been  changed  by  his  residence  in  England :  a  pupil 
"  has  no  persona  standi,  has  no  will  in  law,  and  he  cannot  act 
**  for  himself — could  not  fix  his  domicil — cannot  make  a  wilL 
"  But  tlie  matter  is  quite  chaTiged  when  he  passes  the  years  of 
*' pupiUarity.  As  a  domiciled  Scotchman  he  is  entitled  to  act 
"  for  himself  with  the  consent  of  his  curators :  he  is  entitled  to 
**  live  ivhere  he  pleases  :  for  curators  have  no  control  over  his 


^ 


it 
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'^  person.''    (In  support  of  tliia  portion  the  passage  in  Erskine 

already  referred  to  was  cited.)    *'  The  defenders  seem  totally 

"  to  have  lost  sight  of  this  principla    They  state  their  case  as  if 

^  Mr.  Hathom  could  have  prevented  R  A.  Wallace  from  living 

''  in  England ;  as  if  be  placed  him  there,  and  was  at  the  ez- 

'*  pense  of  his  education  there  :  when  it  is  quite  plain  that  it  was 

"  Mr.  EEathom's  indispensable  duty  to  advance  the  minor's  own 

'^  funds  to  him,  for  a  suitable  and  reasonable  maintenance  and 

''  education.    Still,  residence  merely  for  education  may  be  ques- 

"  tionable  how  far  it  constitutes  a  domicil  to  govern  succession. 

**  But  when  edtuxUion  ia  aver,  when  a  man  attaine  majority, 

"  a^id  stiU  resides  vn  Sngla/nd,  maki/ng  only  short  visits  to 

Scotkmdy  havi/ng  no  house  of  his  own  in  which  he  lives  va 

ScotUx/nd,  amd  dies  m  a  house  in  England  of  his  owtit--^ 

*'  the  Lord  Ordinary  confesses  that  he  thinks  there  is  litde  room 

''  for  doubting  what  must  be  held  to  be  his  domiciL     From  the 

"  admitted  facts  in  the  case  the  question  appears  to  have  been 

''  £Edrly  tried  in  a  competent  Court  in  England ;  and  a  question 

"  may  arise  how  &r  it  is  proper  or  competent  to  try  it  again 

''  here ;  and  whether  an  appeal  from  the  English  judgment 

''  would  not  be  the  mode  to  obtam  redress  ''(Q. 

The  matter  was  subsequently  settled  by  compromise,  and 
the  proceedings  in  the  Ck)urt  of  Scotland  withdrawn. 

CXXX.  The  proceedings  in  England,  to  which  the  Lord 
Ordinary  referred,  took  place  in  1825,  before  the  Prerogative 
Court  of  Canterbury,  where  the  same  parties,  viz.,  the  paternal 
uncle  and  aunt  on  the  one  side,  and  the  maternal  grandfather 
on  the  other,  respectively  claimed  administration.  Sir  John 
Nicholl  decided  in  favour  of  the  latter,  finding  the  domicil  of 
the  deceased  to  be  English,  and  founding  this  opinion  entirely 
on  the  evidence  that  the  deceased  had  chosen  a  domicil  for 
himself  after  the  attainment  of  his  majority.  The  point  as  to 
whether  or  no  a  domicil  could  be  changed  during  infancy  was 
not  alluded  to  by  the  judge,  (m) 

(0  Robertion  on  Perianal  Suecemon,  p.  201,  note, 
(m)  There  is  no  i*eport  of  thia  important  cajse,  but  a  aununaiy  of  it  is 
given  in  Eobertson*s  Personal  Sitccemony  p.  275,  note. 
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^^^'*a»j|«:  IIL — THE  LUNATia 


"'.w>-;»^  JXXXIV.  The  power  of  the  guardian  with  respect  to  the 
'•"  Wjjg^rjBiinicil  of  the  lunatic  and  the  idiot^  seems  to  fall  under  the 

inciple  already  discussed  of  his  power  with  respect  to  the  do- 

icil  of  the  minor  (q). 

CXXXV.  By  the  old  law  of  France  the  lunatic  either  pre- 

*PTER1        erved  the  domicil  of  his  origin,  or  that  which  he  had  last 

chosen  before  he  had  been  placed  under  the  care  of  a  Curator, 

By  the  Code  Civil  the  domicil  of  the  Tutor  (tuteu/r)  determines 

that  of  the  lunatic  (r). 

CXXXYL  That  a  similar  rule  obtains  in  (s)  England  seems 

a  reasonable  inference  from  the  foUowing  case  (t). 

^  '"^  ^  :         George  Morrison  was  bom  and  resided  in  England      In 

^         July,  1742,  he  lent  ^2,100  to  his  nephew  the  Earl  of  Suther- 

;^^      land,  then  in  London,  who  granted  bond  for  it  in  the  English 

form.     On  a  commission  of  lunacy  in  England  Mr.  Morrison 

^"  was  afterwards  found  to  be  a  lunatic,  and  two  grants  were 

It     '^ 


i  0 


.£. 


if^ 


i: 


Institution  at  Andover,  being  of  age  and  emancipated  from  his  iather*s 
family,  is  entitled  to  a  vote  in  that  town  for  the  election  of  senator, 
10  Massachusetts  Reports,  p.  492,  c.  488. 
-^  {q)  M.  de  Desquiron  observes,  **  11  tombe  sous  lea  sens  que  le  majeur 

qui  eat  frapp6  d*interdiction  perd  Fadministration  de  ses  biens,  parce- 
qu'il  est  reconnu  dans  un  etat  de  foiblease  qui  Tassimile  auz  mineura 
^  non  ^mancip^s  :  des  lora  il  cesse  h  avoir  un  domicile  parcequ'il  a  perdu 

la  quality  necesaaire  pour  manifeater  aa  volont6.     TraiU  du  Domicile, 
p.  94,  8.  94. 

(r)  "  Le  majeur  interdit  aura  son  domicile  chez  son  tiUeur.*^  Code 
Civil,  art.  108.  In  the  firat  edition  of  the  Code  the  word  waa  "  curateur,^^ 
See  DuraiUon*s  Caurs  du  Droit  Frangois,  1.  i  t.  ill.  a.  371 ;  Merlin's  Eip. 
de  Jurisp  t.  viii.  tit,  du  Domicile,  a.  iv. 

(«)  Mr.  Westlake  remarks  that  thia  is  the  modem  French  rule,  be- 
cause the  uniformity  of  the  present  law  in  France  has  deprived  the 
domicil  of  its  effect  on  the  diatribution  of  property  after  death  ;  and 
this  may  be  the  reason.     WesUake,  p.  47-8. 

(0  Mr.  Weatlake  is  of  a  different  opinion.     Ihid, 
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issued  under  the  Great  Seal ;  one  by  which  the  custody  of  the 
person  of  the  lunatic  was  granted  to  Sir  Nicholas  Bayley :  the 
other  by  which  the  custody  of  the  estate  and  effects  of  the 
lunatic  was  granted  to  Walter  Baynes  and  Penelope,  his  wife, 
the  brother  -in-law  and  sister  of  the  lunatia  These  last,  as 
such  committees,  brought  an  action  upon  the  bond  against  the 
Earl  of  Sutherland  in  the  Court  of  Session.  In  defence,  he 
contended  that  the  Ivmacy  had  not  been  established  in  Soot- 
land  :  that  the  law  upon  the  subject  was  different  in  the  two 
countries :  and  that  the  rules  of  distribution  of  the  personal 
estate  of  lunatics  were  also  different 

CXXXVII.  The  question  was  argued  several  times  before 
the  Lord  Ordinary.  The  defendant  contended  that  the  Lord 
Chancellor  had  no  power  to  direct  the  management  of  any 
estate  extra  territorium.  The  pursuers  answered  that  sitcUuta 
personalia  loci  domicilii  must  bind  everywhere,  and  that 
mobilia  sequuntur  personam,  and  are  regulated  by  the  law 
of  the  place  of  domiciL  The  pursuers  applied  to  the  Lord 
Chancellor,  stating  their  process  and  defences :  that  the  debt 
was  in  danger,  and  praying  that  the  Committee  might  have 
access  to  the  lunatic  to  obtain  a  power  of  attorney  from  him 
to  authorise  them  to  sue  for  this  debt  This  application  the 
Lord  Chancellor  granted.  The  power  of  attorney  was  accord- 
ingly obtained,  and  the  Committee  then  insisted  upon  both 
titlea  The  Court  of  Session  (21st  June,  1749)  found  that 
there  was  no  sufficient  title  produced  to  carry  on  the  action, 
and  therefore  sustained  the  defence.  But  this  judgment  was 
reversed  upon  appeal  to  the  House  of  Lords,  and,  it  was  "  de- 
"  clared  that  there  was  a  sufficient  title  in  the  appellant,  George 
"  Morrison,  to  carry  on  the  action  commenced  by  the  appellant, 
"  and  that  the  same  be  sustained  at  the  instance  of  the  said 
"  Morrison'*  (u). 


(u)  This  account  of  MorrUorCa  case  is  taken  from  RobertsorCa  Per- 
sonal  Sttccession,  pp.  113, 114.  The  exact  grounds  of  the  decision  may 
be  doubtful,  but  the  inference  from  Lard  Hardwicke^a  reference  to  it  in 
Thome  v.  Watkins,  2   Vesey,  sen  35,  certainly  is,  that  it  was  decided 
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CXXXVIII.  In  LeUh  v.  JTay,  (1811),  the  Court  of  Sessions 
sustained  an  action  in  Scotland  upon  the  bond  granted  to  the 
King  by  the  committee  of  an  English  lunatic  and  his  sureties, 
such  commitee  cmd  sureties  being  doTnidled  in  ScoUancL 
In  this  action  decree  waa  granted  for  payment  of  the  bond, 
and  the  money  was  directed  to  be  paid  into  the  Bank  of  Scot- 
land upon  a  receipt,  till,  upon  application  to  the  Lord  Chan- 
cellor,  his  Lordship  should  '*  direct  in  what  manner  the 
money  so  to  be  paid  shall  be  remitted  to  the  proper  officer 
of  the  Court  of  Chancery  for  the  benefit  of  the  estate 
of  the  said  limatia'^  Mr.  Bobertson  remarks,  that  there  is 
nothing  in  the  report  with  regard  to  the  domicil  of  this 
lunatic. 

CXXXIX.  In  Lord  Anna/nddle's  case,  where  the  English 
Domicil  prevailed  rather  by  the  weakness  of  the  Scotch  Domicil 
than  by  its  own  strength,  the  question  was  glanced  at  but  not 
decided  (x).  The  Lord  Chancellor  said,  "  Wherever  he"  (Lord 
Annandale)  ''had  a  place  of  residence  that  could  not  be  referred 
"  to  an  occasional  and  temporary  purpose  that  is  found  in  Eng  • 
*'  land  and  no  where  else.  I  am  not  clear  that  the  period  of  his 
"  lunacy  is  totally  to  be  discarded,  but  I  will  take  him  to  have 
"died  there "(i^). 

IV. — ^THE  SERVANT. 

CXL.  We  have  now  to  consider  the  case  of  the  Servant. 
A  combination  of  fact  and  i/rUentiony  has  been  said  to  be 
necessary  for  the  constitution  of  a  Domicil,  and  this  principle 


upon  the  gi*eat  principles  of  law.  The  American  Courts  however, 
appear  to  hold  that  the  power  of  goardians  over  their  ward*s  property 
does  not  extend  to  property  in  Foreign  States.  Story's  Conflict  of  Laws, 
p.  416. 

(x)  There  were,  however,  two  oommiBsionerB  of  lunacy,  one  in 
England  and  one  in  Scotland,  and  two  curators  appointed,  one  in  each 
country. 

(y)  Bempde  v.  Johruonf  3  Vesey,  198. 
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would  seem  to  preserve  to  the  domestic  servant  the  Domicil 
which  he  possessed  before  entering  into  service. 

CXLI.  According  to  Voet,  however,  the  presumption  foimded 
on  experience  is,  that  the  domestic  servant  has  abandoned 
his  native  domicil  without  any  intention  of  returning  to  it ; 
and,  therefore,  has  acquired  another  domicil,  which  must  be 
the  domicil  of  the  master  with  whom  he  is  living.  He  likens 
the  case  of  servants  to  that  of  tutors,  who,  he  thinks,  acquire 
the  domicil  of  the  pupils  with  whom  they  reside,  and  to  that 
of  the  freed  men  (liberti)  among  the  Romans,  who  acquired 
the  domicil  of  their  patrons;  between  these  freed  men  and  the 
modem  domestic  servant  Yoet  conceives  a  very  close  analogy 
to  subsist  (z). 

CXLII.  But  it  is  a  question  much  depending  upon  the 
particular  circumstances  of  each  case.  If  a  servant,  having 
quitted  his  domicil  of  origin,  remains  for  a  long  period  of  time 
at  one  particular  place  in  the  employment  of  several  masters, 
and  has  collected  together  in  that  place  his  earnings,  the  legal 
presumption  would  be  the  abandonment  of  the  original,  and 
acquisition  of  a  new  domicil.  But  a  contrary  presumption 
would  flow  from  the  circumstances  of  his  having  been  known 
to  return  several  times  to  the  place  of  his  birth  in  the  interval 


(z)  '*Famulo8  ancillaaque  nostrates  quod  attinet,  etsi  liberi  sint  et 
oertft  mercede  oonducti  nobis  operas  praetent,  nee  familise  nostm  per- 
petu6  addict!  sint,  tamen  vix  est  ut  existimemv^  eos  proprium  retinere 
damicilium,  qnippe  k  quo  plerumqne  eos  secedere  animo  non  revertendi 
experientiatestatur.  Quin  potius  eos  ex  domicilio  domini  cui  ministrant 
censeri,  et  competens  sortiri  forum  suadent  juris  rationes:  si  enimnuncii 
scholarium  ae  ministri  cum  scholaribus  studiorum  causd  degentes,  ex 
personA  eorum,  quibus  ministrant  forum  sortiantur  privilegiatum,  et  ex 
quali  quali  domicilio  ac  jure  scholarium  in  loco  studiorum  lestimentur 
(auth,  habita  C,  nefiLitbs  pro  poire),  cur  non  cessante  illo  foro  privilegiato, 
in  loco  domicilii  domiuici  proprid  sic  dicti  convenirentur,  ratio  non  est. 
Cui  accedit  quod  et  liberti  Eomani,  utcunque  liberi,  patronorum  suorum 
uon  originem  modo  sed  et  domicillum  sequebantur,  quos  tamen  in  ob- 
sequiis  et  operis  pnestandis  non  longd  a  famulis  hodiernis  constat,'*  &c 
Voet,  i.  t.  V.  s.  96. 


NECESSARY  DOMIGIL — ^THE  SERVAlTr.  95 

of  his  servitudes  to  different  masters,  and  of  his  having  depo- 
sited his  savings  and  property  there ;  the  intention  of  pre- 
serving his  original  domicil  would  be  fairly  deducible  from 
this  conduct 

CXLIII.  Claude  Doumayron,  bom  near  Rhodes,  quitted  his 
country  soon  after  the  death  of  his  father,  and  came  to  Paris. 
He  remained  there  for  twenty  years  in  the  capacity  of  servant 
to  the  Sieur  Bergeret,  and  in  that  service  he  died.  The 
question  was,  whether  the  succession  to  his  personalty  (la 
eucceasion  mobUiatre),  should  be  ruled  by  the  custom  of  Paris, 
or  by  the  Roman  Law  (droit  ecrU),  He  was  held  to  have  been 
domiciled  at  Paris.  The  number  of  years  and  the  uninter- 
rupted residence  seem  to  have  been  the  foundation  of  this 
decision  of  the  French  tribunal  (a). 

CXLIY.  Nicholas  Sautereau  had  his  domicil  of  origin  in  Bur- 
gundy ;  he  came  to  Paris  while  a  minor:  during  his  stay  there 
he  served  as  a  kind  of  steward  (regiaseur)  to  different  masters, 
but  especially  the  family  of  Bonvellea  He  was  sent  by  one 
of  his  masters,  in  that  capacity,  to  Ferraques,  near  Lisieux> 
and  there  he  died.  Five  advocates  decided  that  he  had  never 
lost  his  domicil  of  origin,  and  that  his  succession  must  be 
regulated  by  the  custom  of  Burgundy,  because  the  nature  of 
his  employments  at  Paris  and  Ferraques  were  not  such  as  to 
acquire  for  him  a  domicil  "  He  lived "  (they  said)  "  by  his 
"  masters'  wages,  was  subject  to  their  wills,  and  was  under  the 
"  necessity  of  following  them  whithersoever  they  went"  He 
had,  in  fact,  never  enjoyed  a  state  of  liberty  requisite  to  enable 
him  to  found  a  domicil  (6). 

CXLY.  An  ancient  custom  exempted  all  persons  domiciled 
at  Nevers  (c)  from  the  payment  of  certain  duties  in  the  trade 
of  com  and  wine.  Berger,  a  domestic  servant  of  a  lady,  and 
Berthaut,  who  acted  in  the  same  capacity  to  a  religious  order 


(a)  DenUariy  Collection  de  DScisions,  dsc.  DomicUey  s.  11,  ed.  1787. 

(b)  Denisart,  ibid, 

(c)  Merlin^  Rip.  de  Jwt,  Domicile,  IV.  2. 
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of  the  community,  claimed  this  exemption.  The  Advocate 
General,  however,  unhesitatingly  pronounced  against  their 
claim  upon  the  ground  that,  as  domestic  servants,  they  could 
not  have  acquired  any  domiciL  His  opinion  was  confirmed 
by  an  "  arr^t"  of  Parliament  with  respect  to  Berger.  With 
respect  to  Berthaut,  they  allowed  him  one  month  to  prove 
—  1st,  tlmt  when  the  demand  for  duty  was  made  upon 
him,  he  was  actually  domiciled  at  Nevers;  Secondly,  that 
he  paid  the  "taille";  Thirdly,  that  he  was  married  and 
had  a  wife  and  children ;  4thly,  that  he  had  always  traded 
in  com  and  wine ;  and  in  the  event  of  his  failing  in  such 
proof,  they  confirmed  the  sentence  of  the  Advocate  Ge- 
neral (d). 

CXLVI.  The  Code  Civil  expressly  declares  that  every 
person  of  full  age  who  is  in  the  habit  of  acting  as  a  servant  or 
a  workman  to  another,  if  he  reside  in  the  same  house  as  his 
master,  shall  be  held  to  be  domiciled  therein  (e). 

CXLVII.  According  to  the  Prussian  Law  and  to  Savigny, 
hired  servants  (Dienatboten — eeruiteura  a  gages),  day  labourers 
on  an  estate  (auf  einem  bestimmter  Landgute  bleibend  arbeiten- 
den  Tageslohnem^oumaliers  constamment  occupy  dans  un 
domaine  rural),  apprentices  to  a  particular  master  (bei  einem 
bestimmter  Hcmdwerksmeister  arbeitenden  Oesellen — ouv- 
riers  qui  exercent  leur  mMier  chez  v/ifi  Tnaitre)  have  the 
domicil  of  their  employers  (/). 

CXLVIII.  The  slave,  of  course,  would  have  no  domicil  but 


(d)  It  waa  said  by  the  Attorney  General,  in  the  case  of  the  CourUeJts 
of  Dalhatuie  v.  MacDowaU,  that  a  servant  who  followed  his  master  for 
a  particular  service,  did  not  thereby  lose  his  domicil  of  origin.  7  Clark 
a/nd  Finndly*s  Reports,  p.  331. 

(e)  Art,  109.  ''Lea  majeurs  qui  servent  ou  travaillent  habitnellement 
chez  autrui  ont  le  mdme  domicile  que  la  personne  quails  servent,  ou 
chez  hiquelle  ils  travaillent  lorsqu'ils  demeurent  avec  elle  dans  la  mdme 


maison. 


(/)  Savigny  vilL  s.  353. 

Freuseiche  AUge,  OericlUsordnurtg,  I.  il  s.  13. 
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that  of  his  master,  but  the  manumitted  person  was  held  by 
the  Roman  Law  to  have  aoquired  the  domicil  of  the  manu- 
mittor.  (g) 


{g)  Dig,  60,  t.  L  s.  27,  which  says,  ''  Ejua  qui  manamuit  mnnioeps 
est  inanumiBsus  non  domicilium  ejus  sed,  patriam  secutas.**  S.  22  says, 
''  filii  libertonim  libertarumque  nt  liberti  patemi  patroni  et  mannxnis- 
soris  domicilimn,  ant  originem  sequuntar.*' — ^^' Gives  quidem  origo 
manumissio,  allectio,  vel  adoptio  &cit.'*    Codk  x.  40—7. 


VOL.  IV.  U 
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CHAPTEK  XL 

V. — ^THE  PUBLIC  OFFICER. 

CXLIX.  So  much  was  the  liberty  of  the  fireeman  to  choose 
his  own  domicil  respected  by  the  Roman  Law,  that  it  was  not 
allowed  to  be  restrained  by  any  act  of  another  private  indi- 
vidual (a).  If  a  legacy  was  left  to  a  freeman  on  condition 
that  he  fixed  his  domicil  in  a  particular  eiviiaa,  the  condition 
was  set  aside  (&). 

CL.  But  it  was  fully  competent  to  the  Law  of  the  State,  or 
the  Public  Law,  to  place  restrictions  upon  this  liberty ;  and  the 
Soman  Law — followed  in  this,  as  well  as  in  other  regulations 
relating  to  Domicil,  by  modern  Law — has  a£Sxed  a  particular 
domicil  upon  certain  public  servants  (o)  of  the  State,  and  upon 
certain  criminals  (d). 

CLL  This  leads  us  to  consider  the  domicil  of  the  Public 
Officer  of  the  State.  The  existing  French  Code  has  laid  down 
the  following  rules  respecting  the  domicil  of  the  Officer, 
Civil  or  Militaiy,  employed  in  the  Public  Service  of  the 
State  (e). 


(a)  Nihil  est  impedimento  quo  miniw  quia  nbi  velit  habeat  domici- 
limn  ei  quod  interdictum  non  sit."— /%.  lib.  L  t.  L  31. 

(6)  Titio  centum  relicta  sunt  ita,  ut  a  monumento  meo  non  reeedat^ 
vel  vH  in  iUd  dvUcUe  donUcilium  habwxt.  Potest  did  non  esse  locum 
cautioni,  per  quam  jus  libertatis  infringitur.  Sed  in  defuncti  libertis  alio 
jure  utimur.     Dig.  1.  xxxv.  t  L  71,  s.  2. 

(c)  ''Miles  ibi  domicUivm  habere  videtur  ubi  meret,  si  nihil  in 
poOriA*  posaideat"— 2>i>.  lib.  i.  t.  i.  a.  23,  1. 

*  Vide  ante  as  to  meaning  of  this  word,  p.  26,  n.  (i) ;  33,  n.  (i) 

(d)  ^  Bel^gatus  in  eo  looo,  in  quern  relegatus  est,  interim  neoeasarium 
domidlium  habet"— 2%.  lib.  1. 1.  L  22, 1. 

(e)  Dwramtcny  Cours  du  Droit  Francis,!,  i.  t.  iii.  du  Domicile.  J/er- 
lin^  Rep,  de  Juris  Domicile,  iiL    Du  Domicile  dee  Fonetionairee  Ptiblice 


^ 
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1.  If  the  office  be  conferred  for  the  life  of  the  holder,  and 
irrevocable,  the  law  fixes  his  Domicil  in  the  places  where  its 
functions  are  discharged,  and  admits  of  no  proof  to  the  con- 
trary. "  For  the  law,"  says  Denisart,  "  will  not  presume  an 
''intention contrary  to  an  indispensable  duty'^(/). 

2.  If  the  office  be  of  a  temporary  and  revocable  nature,  the 
law  does  not  presume  that  the  holder  has  changed  his  original 
domicil,  but  allows  the  fact  that  he  has  done  so  to  be  esta- 
blished by  the  usual  proof. 

CLII.  The  authority  of  Denisart,  under  the  old  Law  of 
France,  would  seem  to  warrant  a  third  division,  namely,  that 
of  those  public  officers  whose  service  does  not  compel  them  to 
such  close  residence,  but,  perhaps,  to  only  half  a  year's  resi- 
dence or  to  a  residence  of  alternate  months ;  they,  according  to 
the  high  authority  of  Denisart,  are  preafumed  in  law  to  be 
domiciled  at  the  place  of  their  vocation  {dana  U  lieu  ouU  86 
sotU  conaacr^a  a  dea  fonctiona  pubUquea)  :  but  it  is  a  pre* 
sumption,  capable  of  being  repelled  by  proof,  that  the  seat  of 


(/)  II  y  en  a  dont  le  devoir  indispensable  exige  qu'ils  aient  lenr 
domicil  dans  tel  lien,  parcequ*il  &ut  qu'ils  8*y  tronvent  tons  les  jours 
et  presque  k  toute  heure ;  tel  est  le  lieutenant  dvil  du  ch&telet  de  Paris. 
11  en  est  d^autres  qui  ne  sont  pas  astreints  au  mdme  devoir,  quoiqu'ils 
aient  anasi  des  fonctions  partieulidre :  tel  est  un  tr6sorier  de  France. 
En  consequence^  il  est  impossible  quelle  Ueutenant-ciyil  du  ch&telet 
n'ait  pas  son  domicile  k  Paris ;  au  lieu  qu^il  n'est  pas  impossible  qu*un 
tr^sorier  de  France  solt  domicilie  aillenrs,  que  dans  la  ville  od  se  fait 
Fexerdse  de  son  office.  On  ne  sauroit  avoir  6gard  en  matidre  de  do- 
micile k  une  intention  contraire  k  un  d6voir  indispensable.  C^est  pour- 
quoi  quand  mdme  un  lieutenant-civil  se  diroit  dans  tous  les  actes  qu*il 
passeroit  domicilii  dans  un  chftteau,  oil  auroit  sa  femme  et  ses  eufians, 
il  n*en  seroit  pas  moins  domicilii  II  Paris,  &o.**  Benisartf  Domicile^  c.  ii« 
a  5.  This  rule  applies  to  those  who  are  comprised  under  the  109th 
article  of  the  Code  Civil^  according  to  which,  *'  L*acoeptation  de  fonc- 
tions conferees  h.  vie  emportera  translation  immolate  du  domicile  du 
fonctionnaire  dans  le  lieu  oil  il  doit  exercer  ses  foctions.**  Merlin  re- 
marks upon  the  equivocal  character  of  the  expression  "  conferees  k 
vie,"  which,  he  says,  is  designed  only  to  mean  *^ fonctions  irrevacablee'^ 
— lUp,  de  Jur.  Domicile  iii. 
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his  &mily  affaiis,  the  residence  of  his  wife  and  family,  is 
elsewhere,  and  that  he  has  described  himself,  in  all  legal  in- 
struments, as  belonging  to  his  ancient  domicil,  and  not  to  that 
which  he  has  acquired  by  virtue  of  his  employment 

CLIII*  The  presumption  was  repelled  in  the  case  of  Lorrd 
Somerville(g),  His  residence  in  London,  after  he  had  been 
elected  one  of  the  sixteen  peers  of  Scotland,  was  held  to  be 
no  proof  of  his  Domicil  there  being  occasioned  by  his  Parlia- 
mentary dutie&  So  the  office  of  "  grand-m&itre  de  eaux  et 
"for^ts"  was  not  held  to  prevent  the  law  of  the  original 
domicil  from  operating  in  the  case  of  Jf.  de  Oov/rtevaly  chiefly 
on  the  ground  that  the  office  did  not  compel  more  than  a  visit 
of  two  or  three  months  during  the  course  of  the  year  to  the 
department,  and  not  a  fixed  residence  (h), 

CLIV.  The  case  of  Mr,  Bruce  (i)  should  be  mentioned  as 
belonging  to  the  first  division.  He  left  Scotland  when  young, 
and  after  being  several  years  in  the  navy,  in  the  year  1767 
w^t  to  the  East  Indies  (j)  in  the  military  service  of  the 
Company,  and  continued  there  till  his  death,  in  1788,  having 
risen  to  the  rank  of  major.  In  many  letters  to  his  friends  in 
Scotland  he  expressed  an  anxious  desire  to  return  and  spend 
the  remainder  of  his  life  in  his  native  country  :  particularly  he 
wrote  to  that  purpose  a  few  months  before  his  death,  and 
he  was  in  the  course  of  remitting  home  his  money^  meaning 
soon  to  follow,  when  he  died.  Lord  Chancellor  Thurlow  con- 
firmed the  judgment  of  the  Scotch  Court,  which  had  pro- 


(^)  SomerviUe  v.  SomerviUe.     Vide  tupra. 

(A)  Cad^in.     (Euwrts,  t  ix.  p.  124. 

(t)  BrowfCs  Ccueg  in  Parliament^  vol.  vi.  p.  5<S6.  2  Bosanquet  and 
PvUef's  Beports,  230. 

(J)  Voet,  remarking  that  a  domicil  is  not  created  when  a  person 
^  negotiationis  peragendsB  cauB&  alicubi  oommoretur,*'  adds,  "  quft  ra- 
ratione  responsum  quoqne  aUqoando  fhit,  enm  qui  in  Indiam  Orien- 
talem  profectua  ftiit  domieiiium  non  amissiBse,  qnod  tamen  nostris 
moribtiB  ex  novissimo  jure  de  iis  qui  Indiam  Orientalem  petnnt  quo- 
dammodo  mntatum  est,"  &c  1.  v.  t.  i.  s.  87. 
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noimoed  Mr.  Bruce  to  be  domiciled  in  India,  and  therefore,  by 
fiction  of  law,  in  the  province  of  Canterbury.     It  was  said  by 
counsel,  in  SomerviUe  v.  Somerville^  that  '^  Mr.  Bruce  entered 
"vnto  the  India  service,  not  the  King's  service.    A  greaJt 
**  deed  turned  upon  that :  for  lie  vxis  hound  to  reside  in 
India,  amd  could  ru>t  reside  elsewhere  except  by  the  leave  of 
tlie  Company,  and,  consequently,  for  a  temporary  pur^ 
pose.     Therefore  by  entering  into  that  service,  he  was  con« 
ceived  to  have  abandoned  his  original  domicil,  and  to  have 
*' gained  a  new  ona    It  did  not  depend  upon  the  place  in 
^*  which  he  lived  in  India.    That  was  not  inquired  into.    It 
''  turned  upon  his  residence  in  India  under  an  obligation  that 
''was  to  last  during  his  whole  life,  unless  put  an  end  to.^ 
And  it  is  difficult,  upon  any  other  suggestion  than  that  con* 
tained  in  the  foregoing  remarks  to  account  for  the  little  weight 
which  seems  to  have  been  ascribed  to  the  circumstances  of 
birth,  declarations  of  intention,  and  the  absence  of  any  fixed 
home  elsewhere. 

CLV.  The  case  of  Dr.  Mv/nroe  (jfc)  seems  also  to  fall  within 
this  principle.  He  was  born  in  Scotland,  and  educated  there 
to  the  profession  of  a  surgeon.  At  the  age  of  nineteen  he 
went  out  to  Calcutta  to  practice,  and  in  1771  was  a/ppovated 
assietomt  surgeon  to  a  regiment  in  the  East  IndAa  Com- 
pany's service.  On  the  6th  of  May,  1789,  he  was  appointed 
full  surgeon  in  the  Company's  service;  m  1811,  he  was 
rcmked  assurgeon  i/n  His  Majesty's  service;  hutU  wasordy 
local  ra/nh  He  was  married  in  India  in  1 797.  In  March, 
1813,  he  made  his  will,  and  added  a  codicil  thereto  on  the 
22nd  September,  1814.  He  left  India  in  January,  1815, 
with  a  determination,  as  the  plaintiff  contended  from  his  let- 
ters when  in  India,  to  spend  the  rest  of  his  days  in  Scotland, 
and  arrived  in  England  in  the  following  June,  where  he  took 
a  house,  and,  owing  to  ill-health,  became  imdetermined  whe. 


(k)  Jiunroe  v.  Douglas,  5  Maddock^  Reports  of  Cases  in  Chancery  * 
379 — 406,  before  Sir  J.^Leach,  Vice  Chaucellor. 
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ther  he  Bhould  continue  to  reeide  in  England,  or  spend  his 
days  in  Scotland     In  July,  1816,  he  'went  on  a  viat  to  Scot* 
land,  and  died  at  his  friend's  seat  there  in  August,  1816.     By 
his  will  he  had  given  property  to  his  wife  to  the  amount  of 
^1000  a  year  and  upwards,  and  made  dispositions  in  favour 
of  his  nephew  and  nieces ;  but  he  had  not  disposed  of  the 
remainder  of  his  property,  amounting  nearly  to  ^60,000 ;  and 
the  question  was  whether  Dr.  Munroe  at  his  death  was  to  be 
considered  as  domiciled  in  Scotland,  or  whether  he  was,  as  the 
defendants  contended,  to  be  considered  as  domiciled  in  Eng- 
land, the  distribution  of  the  property  being  by  law  much  more 
in  favour  of  the  plaintiff  in  the  former  case  than  in  the  latter. 
Many  letters  were  given  in  evidence,  written  by  the  Doctor 
during  his  residence  in  India,  to  show  that  his  determination 
was  to  spend  his  latter  days  in  Scotland,  and  some  passages  in 
his  will  were  relied  on  as  indicative  of  that  intention.    Let- 
ters also  and  conversatians  were  in  evidence  to  prove  that, 
after  the  Doctor's  return  from  England,  his  health  was  such 
that  he  was  doubtful  whether  he  should  spend  his  days  in 
England  or  Scotland ;  and  clear  evidence  was  adduced  that 
when  he  went  to  Scotland  after  his  return  frcnn  India^  it  was 
only  on  a  visit,  and  without  an  intention  of  then  permanently 
residing  there.     It  was  very  elaborately  argued  before  the 
Vice  Chancellor:  that  learned  Judge  said,  ''It  was  settled 
"  by  the  case  of  Major  Bruce  that  a  residence  in  India  for 
^ihe  pv/rpo9eoff(Mowim<gaprofes8iontkere  in  ike  service 
"  of  the  EaM  India  Company  creates  a  new  domidL    It  is 
"  said  that,  having  afterwwls  quitted  India  in  the  intention 
''  never  to  return  thither,  he  abandoned  his  acquired  domicil, 
"  and  the  forwm  origvnis  revived.    As  to  this  point  I  can 
''  find  no  difference  in  principle  between  the  original  domidl 
''and  an  acquired  domidl,  and  such  is  clearly  the  under- 
"  standing  of  Pothier,  in  one  of  his  passages  which  has  been 
"  referred  to.    A  domicil  cannot  be  lost  by  mere  abondonment 
'*  It  is  not  to  be  defeated  a/nimo  merely,  but  aniTno  et  facto, 
'*and  necessarily  remains  until  a  subsequent  domicil  be  ao- 
"  quired,  unless  the  party  die  in  itiifiere  toward  an  intended 
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''  domiciL  It  has  been  stated  that^  in  point  of  fact^  the  tea- 
"  tator  went  to  Scotland  in  the  intention  to  fix  his  permanent 
**  residence  there ;  but  his  statement  is  not  supported  by  evi- 
^  dence.  It  has  also  been  stated  that  the  testator,  knowing  he 
*^  was  in  a  d}dng  state,  went  to  Scotland  in  order  to  lay  his 
^  bones  with  his  ancestors ;  but  this,  too,  is  clearly  disproved. 
''  It  may  be  represented  as  the  certain  fact  here,  ihat^  when 
''this  gentleman  left  England  on  his  visit  to  Scotland,  he 
''had  formed  no  settled  purpose  of  permanent  residence 
"  there  or  elsewhere ;  that  he  meant  to  remain  a  few 
"months  only  in  Scotland,  and  to  winter  in  the  south  of 
"  France,  and  with  this  fluctuation  of  mind  on  the  subject 
"  of  his  future  domicil,  he  was  surprised  by  death  at  the  house 
"  of  a  relation  in  Scotland.  I  am  of  opinion,  therefore,  that 
"  Dr.  Mimroe  acquired  no  new  domicil  after  he  quitted  India, 
"and  that  his  Indian  Domicil  subsisted  at  his  death.  A 
''  domicil  in  India  is,  in  legal  efifect^  a  domicil  in  the  province 
"  of  Canterbury,  and  the  Law  of  England,  and  not  the  Law 
"of  Scotland,  ia,  therefore,  to  be  aj^lied  to  his  personal 
"  property/' 

CLYL  The  point  of  the  obligation  to  reside  in  India  being 
incidental  to  the  holding  a  commission  in  the  Company's  ser- 
vice, as  well  as  the  general  chaiacter  of  the  Anglo*Indian 
officer,  underwent  much  discussion  in  a  very  recent  case 
(1843),  in  the  Prerogative  Court  of  Canterbury,  in  which  Sir 
Herbert  Jenner  Fust  delivered  the  following  judgment : — 

CLVII  (JL).  "  The  question  relates  to  the  domidl  which  is  to 
"  determine  on  the  validity  of  a  paper  purporting  to  be  the 
"  will  of  Colonel  J.  Craigie,  who  died  on  the  23rd  of  Novem-* 
"  ber,  1840,  at  Hatchett's  Hotel,  Piccadilly.  The  will  is  dated 
"  in  the  month  of  October  preceding ;  it  is  in  the  shape  and 
"  form  of  a  Scotch  deed,  a  holograph,  subscribed  by  the  de* 
"  ceased,  but  not  attested  by  any  witnesses ;  and,  conse* 
"  quently,  as  it  was  made  since  1840,  if  the  deceased  is  to  be 

{I)  Craigie  v.  Lemuy  3  CurieUU  JScdmastical  Reports,  p.  435. 
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''  considered  as  a  domiciled  British  subject,  the  will  is  invalid 
'^  for  want  of  a  due  attestation  ;  if  on  the  other  hand^  he  is  to 
''  be  considered  as  a  domiciled  Scotchman,  then  the  Law  of 
''  Scotland  must  determine  on  the  validity  or  invalidity  of  this 
''  paper  as  a  will 

"The  question  in  the  present  case  is  not»  whether  the 
''  Domicil  of  this  person  was  Indian  or  English,  for  the  Law  of 
''  England  and  India  are  now  the  same,  as  r^ards  the  validity 
"  of  wills ;  whether  it  was  so  at  the  time  when  the  act  of  the 
"  1  Vict  c  26,  passed,  does  not  matter  in  this  case,  beoavse 
*^  am,  act  vhxs  shortly  after,  Ja/muxflry,  1838,  passed  by  tiie 
"  Legislature  va  India,  assimikUi/ng  the  La/va  of  India  in 
"  respect  to  wiMs  to  i^iat  of  England;  there  is  no  necessity, 
''  therefore,  to  consider,  whether  the  Domicil  was  English  or 
^'  Indian,  provided  it  was  not  Scotch.  This  leads  the  Oourt 
'^  to  inquire  into  the  history  of  this  gentleman.  He  was  bom 
'*  in  the  year  1786,  in  Scotland ;  his  parents  were  Scotch,  and 
''  they  also  were  of  Scotch  descent ;  he  remained  in  Scotland, 
''  indeed  was  never  out  of  that  country,  until  1804,  when  he 
"  went  to  India  in  the  East  India  Company's  military  service, 
''  in  which  he  had  obtained  a  commission  as  a  lieutenant  of  a 
"  regiment  of  native  infantry.  By  birth,  descent,  and  gene- 
*'  alogy,  therefore,  his  Domicil  was  clearly  and  decidedly  Scotch, 
^  and  he  did  not  abandon  that  domicil  until  he  became  of  age, 
''  when  he  acquired  an  Indian,  or,  as  one  counsel  has  called  it, 
"  an  Anglo-Indian  DomiciL  Having  entered  into  the  service 
^  of  the  East  India  Company,  and  having  attained  his  age  of 
**  twenty-one  whilst  in  that  service,  his  Domicil  became  Indian, 
''  or  Anglo-Indian ;  for  it  is  the  same  thing.  In  India  he 
^'  remained  until  1837,  with  two  exceptions ;  he  was  in  Eng- 
"  land  in  1819  until  1820,  and  he  was  also  at  the  Cape  of 
^'  Good  Hope  from  February,  1824,  until  October  in  the  same 
'*  year.  On  the  first  of  these  occasions,  when  absent  from 
''  India,  he  did  not  visit  Scotland;  it  is  sidd,  in  explanation, 
*'  that  he  came  to  England  on  a  special  mission  from  the 
^'  Marquis  of  Hastings,  the  duties  of  which  fully  occupied  his 
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**  time.  On  the  second  occasion,  when  at  the  Cape  of  Good 
"  Hope,  his  Domidl  was  clearly  Indian.  During  the  vicdt  of 
"  the  deceased  to  England  in  1822,  he  married  an  English 
"  lady.  I  do  not  think  this  fact  of  any  importance ;  it  merely 
"  amounts  to  this — ^that,  being  a  domiciled  Indian,  he  married 
"  whilst  being  on  a  visit  to  England :  he  carried  his  wife  back 
"  with  him  to  India;  he  had  children  by  her,  and  he  lived  in 
**  India  firom  that  time  until  the  year  1837,  when  he  came 
over  to  England  on  the  customary  leave  of  absence,  but 
still  retaining  his  commission  in  the  East  India  Company's 
*'  service :  he  came  on  a  three  years'  leave  of  absence,  though, 
''  it  is  stated,  that  such  leave  is  renewable  for  two  years  more ; 
'*  so  that  he  had  every  prospect  of  remaining  in  this  countiy 
"  for  five  years :  he  applied  for  renewal  of  leave  of  absence  on 
"  two  occasions,  and  obtained  it ;  this  would  have  carried  his 
''  leave  of  absence  down  to  March,  1841 ;  he  died  in  Novem- 
"  ber,  1840.  Now  it  is  said  this  leave  of  absence  being  granted 
as  a  matter  of  course,  the  deceased  had  every  expectation 
that  before  its  expiration  he  should  have  succeeded  to  a 
commission  of  full  colonel  in  the  service,  which  would  have 
*'  precluded  the  necessity  of  his  returning  to  India,  to  which 
*'  it  is  admitted  he  had  a  decided  aversion.  If  he  did  not 
''  return  to  India  on  the  expiration  of  his  leave  of  absence,  or 
^'  previously  attain  his  fuU  rank,  he  must  have  quitted  the 
"  service  of  the  East  India  Company  (33  Qeo.  III.  cl  55). 
''  Now  it  appears,  that  the  deceased  had  no  intention  of  aban* 
''  doning  his  commission,  unless  be  became  a  full  colonel ;  he 
**  must,  therefore,  at  this  time,  1837,  have  contemplated  the 
''  posfflbility,  if  not  the  probability,  of  being  obliged  to  return 
''  to  India,  if  only  for  a  short  period.  It  appears,  that  on  his 
''  arrival  in  this  country,  in  1837,  after  remaining  in  England 
"  a  short  time,  the  deceased  proceeded  direct  to  Scotland,  and 
**  arrived  there  in  the  October  of  that  year,  and  he  continued 
'*  in  Scotland  until  August,  1839,  living,  whilst  there,  in  fur- 
"  nished  houses :  it  further  appears  that,  during  the  time  of 
**  his  residence,  he  co  itemplated  the  purchase  of  a  house  in 
"  Edinburgh ;  he  wished  to  take  a  lease  of  a  house  for  seven 


106        JITS  GENTIUM — ^PRIVATB  INTERNATIOHAL  LAW. 

**  years,  and  offered  to  take  such  a  lease  of  a  particular  house ; 
^  but  it  had  been  purchased  by  another  party,  to  whom  he 
^  offered  £\W  to  give  up  the  bargain,  and  not  being  able  to 
''  succeed  in  effecting  his  wishes,  in  August,  1839,  he  quitted 
**  Scotland,  and  by  the  advice  of  his  medical  attendant,  came 
**  to  London ;  from  thence  he  went  to  Plymouth,  and  lived 
''  there,  or  in  that  neighbourhood,  in  iurmshed  houses^  until 
**  the  death  of  his  father  in  1840,  when  he  left  Plymouth,  and 
"  again  went  to  Scotland  to  attend  his  father's  funeral ;  he 
^  remained  in  Scotland  untQ  October  in  that  year,  when  he 
'^  returned  to  London,  and  died  at  Hatchett's  Hotel  in  No^ 
^  vember,  1840,  being  at  the  time  about  to  join  his  wife  and 
'*  children  at  PlymoutL  This  is  the  statement  on  behalf  of 
^'  those  who  desire  to  support  the  Scotch  Domidl ;  on  the 
^  other  side,  there  is  very  little  difference  in  the  statement  of 
*'  the  facts,  the  affidavits  scarcely  vary  the  case  at  all ;  they 
''  all  coincide  in  the  feet  that  the  deceased  did  express  an 
**  intention  of  taking  up  his  abode  in  Scotland,  in  his  wish  to 
''  take  a  particular  house  in  Edinburgh,  that  he  offered  i^lOO 
**  to  the  purchaser  of  the  lease  to  give  up  the  bargain ;  that 
*^  as  late  as  1840,  he  again  expressed  a  wish  for  the  same 
''  house,  or  of  purchasing  some  other  house  in  the  neighbour- 
"  hood  of  Edinburgh ;  and  that  he  was  desirous  of  sending  his 
*^  son  to  study  with  some  civil  engineer  in  that  neighbourhood. 
''  These  circumstances  are  undoubted ;  from  them  I  think  the 
*'  Court  can  come  to  the  conclusion  that  if  everything  had 
''  turned  out  according  to  the  deceased  s  own  wishes^  he  would 
**  have  taken  up  his  residence  in  Scotland :  no  one  can  look 
''  to  his  letters  without  seeing  that  he  had  a  decided  prefer- 
^'  ence  for  the  country  of  his  birth :  unfortunately  his  wife  had 
**  a  different  opinion ;  she  preferred  residing  in  England,  and 
'*  she  at  last  persuaded  the  deceased  that  such  residence 
*^  would  be  better  for  themselves  and  children.  It  appears 
**  to  me,  that  having  left  Scotland  in  1839,  he  did  not  go 
^'back  until  1840,  and  then  only  to  attend  his  father's 
''  funeral,  and  when  that  ceremony  was  over,  he  returned  to 
*'  England. 
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**  These  are  the  &ct8  of  the  case,  so  jGbut  as  is  important  to 
*^  the  present  question ;  but  the  Court  will  hare  to  refer  more 
^  particularly  to  the  exhibits,  before  coming  to  a  conclusion 
^^  on  the  case.  Now,  I  do  think  that,  if  all  circumstances  had 
"  combined  to  fiwour  the  deceased's  wishes,  he  would  have 
^'  taken  up  his  residence  in  Scotland :  but  still  the  question 
'<  renuuns,  whether  there  was  an  abandonment  of  the  Indian 
'<  Domidl,  and  if  there  was  the  wavm/us  and  f(ictum  of  a 
"  domicil  in  Scotland  It  was  properly  asked  by  the  counsel 
'^  for  Mr.  Craigie,  when  was  it  that  the  Indian  Domicil  was 
**  abandoned,  and  the  Scotch  acquired?  The  answer,  or  the 
^'  tenor  of  the  answer  to  the  question  was,  at  the  time  when 
^^  the  deceased  went  to  Scotland  in  1837,  that  he  then  went 
''  there  for  the  purpose  of  remaining  ;  in  short,  that  he  did  it 
''  ornimjo  Tncunendi,  with  the  intention  to  preclude  all  question 
'^  as  to  his  domicil :  that  he  took  up  his  residence  there  cmvmo 
**  et  facto.  The  question  then  remains  for  the  Court  to  deter- 
*^  mine — it  being  an  admitted  fSact  that  the  deceased  went  to 
^'  Scotland  in  1837,  and  remained  there  until  1839 — whether 
''  he  went  there  cmiifno  mcmendi;  the  solution  of  that  ques- 
**  tion  depends  very  much  on  his  peculiar  situation  at  the 
''  time ;  whether  he  was  in  a  condition  to  abandon  his  ac- 
**  quired  domicil  in  India :  for  if  he  was  not  in  a  condition  to 
''  abandon  his  Indian  Domicil,  the  intentiou,  eren  if  to  a 
**  certain  extent  complete  by  the  fact  of  his  having  come  to 
^*  this  country,  animo  rncmendi,  if  he  could  possibly  remain, 
"  would  not  be  sufficient  to  change  the  domicil ;  if  the  de- 
^'  ceased  was  not  in  a  condition  to  cany  his  intention  into 
''  effect,  that  is,  if  his  remaining  in  this  country  was  dependent 
"  on  circumstances,  which  might  be  such  as  to  render  it  in- 
^'  cumbent  on  him  to  return  to  India,  that  is,  if  certain  events 
**  did  not  give  him  an  opportunity  of  finally  quitting  the  ser- 
"  vica  In  1837,  when  the  deceased  arrived  in  this  country, 
"  he  retained  his  commission  in  the  East  India  Company^s 
**  service ;  he  not  only  came  on  leave  of  absence  for  a  distinct 
*'  period ; — it  signifies  not  whether  there  was  a  greater  or  less 
"  probability,  or  whether,  as  a  mere  matter  of  course,  his  time 
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"  of  absence  would  be  extended  for  two  years  more — he  was 
"  still  absent  on  leave ;  he  retained  his  commission  in  the 
^*  Indian  army^  his  regiment  was  in  India^  and  his  military 
''  establishment  there :  he  had  quitted  India  only  for  a  tem- 
**  porary  purpose  ;  not  with  a  fixed  determination  to  abandon 
*^  it  altogether,  but  with  the  intention  to  return,  unless  on  the 
''  happening  of  a  particular  event,  namely,  his  attaining  the 
"  rank  of  full  colonel,  before  his  leave  of  absence  expired. 

"  The  question  is,  whether  a  person  having  a  fixed  domicLL 
'^  and  having  quitted  it  with  the  proposed  intention  of  retum- 
"  ing,  although  such  intention  may  be  annulled  by  the  happen- 
'^  ing  of  a  particular  event,  can  by  law  be  said  to  have  aban- 
^*  doned  that  domicil ;  this  is  the  important  part  of  the  case  ; 
^'did  the  deceased,  when  in  1837,  or  in  1839,  he  went  to 
**  Scotland,  go  there  animo  manendi^  or  did  he  merely  go 
'Hhere  to  remain,  so  long  as  the  rules  of  the  service  in  India 
''would  permit,  and  no  longer?    Now  all  the  correspondence 
"  and  the  affidavits  tend  to  shew  that  he  contemplaced  retum- 
''  ing  to  India ;  he  might  have  continued  to  live  in  Scotland 
"  during  the  whole  of  the  time  of  his  leave  of  absence^  but 
''would  that  have  been  a  residence  animo  et  fudo  P — the 
"  animua  would  only  be  whilst  his  absence  from  India  per- 
"mitted,  for  if  he  did  return  to  India,  his  Indian  domicil 
"would  revert — perhaps  I  should  not  Bay  revert,  because  it 
"  would  never  have  been  divested.     When  the  deceased  came 
"  to  this  country,  he  quitted  India  on  a  temporary  absence, 
"  which  might  be  converted  into  a  permanent  quitting,  by  a 
"  certain  event  happening  in  the  interval  between  the  time  of 
"  the  commencement  of  his  absence  and  the  time  for  his  re- 
'*  turn ;  I  cannot  think  that  the  &ct  that  he  was  absent  from 
"  India,  when  he  was  looking  to  a  probable  return,  can  be  said 
"  to  be  quitting  that  country  a/aimo  maneridi  in  another  :  he 
"  was  indeed  in  another  place,  but  for  a  temporary  purpose 
"  only.     Now,  up  to  1839,  when  he  last  quitted  Scotland,  his 
"  domicil  was  India     I  cannot  conceive  that^  by  having  left 
"  India  under  the  circumstances  mentioned,  he  had  divested 
"himself  of  the  domicil  acquired  by  his  commission  in  the 
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"  East  India  Company's  service ;  in  1 839,  he  went  to  Ply- 
''  mouth  with  his  wife  and  family,  he  resided  there,  although 
only  in  furnished  lodgings.  If  the  question  was  between  a 
Scotch  or  an  English  domicil  I  should  decide  for  the  Scotch 
''  domicil,  notwithstanding  his  returning  to  England,  and  living 
''  there  in  furnished  lodgings,  and  although,  as  has  been  argued, 
"  he  had  at  one  time  expressed  a  wish  to  purchase  a  house 
^'  near  Plymouth ;  and  although  his  actual  residence  was  so 
'^  far  in  this  country,  except  for  a  short  time  when  he  went 
''  to  Scotland  on  his  father's  death ;  and  although  he  died  in 
"  the  act  of  returning  thence  to  join  his  wife  and  family  in 
''  this  country.  The  important  question  is,  what  is  necessary 
"to  constitute  a  change  of  domicil.  There  must  be  both  cmi- 
"  imi8  et  factum  ;  that  is  the  result  of  all  the  cases.  This 
"  case  must  depend  on  its  own  circumstances ;  the  principles 
"  on  which  it  is  to  be  determined  are  the  same  in  all  cases, 
"  and  that  principle  extracted  from  all  the  cases  is  this,  '  That 
'' '  a  domicil  once  acquired  remains  until  another  is  acquired,  or 
"'that  jSrst  abandoned;'  I  admit  all  that  has  been  said  in 
"  this  case,  that  length  of  time  is  not  important ;  one  day  will 
"  be  sufficient,  provided  the  anvmus  exists :  if  a  person  goes 
"from  one  country  to  another,  with  the  intention  of  re- 
"  maining,  that  is  sufficient ;  whatever  time  he  may  have  lived 
"there  is  not  enough,  unless  there  be  an  intention  of  re- 
"  maining. 

"  It  is  now  my  duty  to  consider  the  effects  of  the  exhibits, 
"  and  of  the  particiilar  circumstances  stated  in  the  affidavits, 
^'for  the  purpose  of  shewing  the  grounds  on  which  the  Court 
''  thinks  that  the  deceased  had  not  abandoned  his  Indian  Do- 
"  micil :  he  retained  his  establishment  in  India^  his  connection 
''  with  his  regiment,  of  which  he  remained  lieutenant-colonel, 
"  still  continued ;  he  was  bound  by  the  rules  of  the  service 
"to  rejoin  his  regiment  at  the  expiration  of  his  leave  of 
"  absenoa 

"  Now,  admitting  the  fact  of  actual  residence  in  Scotland, 
"from  1837 until  1839,  and  the  wish  for  a  fixed  and  perma- 
''  nent  re«denoe  in  Scotland  ;  admitting  that  the  deceased  had 
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**  a  decided  preference  for  Scotland,  and  that,  if  peculiar  cir- 
"  cumstances  did  not  interfere  to  prevent  him  carrying  that 
''inclination  into  effect,  he  would  have  settled  in  a  house  in 
"that  country;  still  he  had  not  at  the  time  of  his  death 
*'  placed  himself  in  such  a  situation  as  to  enable  the  Court  to 
"  say  that  he  had  abandoned  his  Indian  Domicil,  and  acquired 
"a  permanent  domicil  in  Scotland:  the  deceased  had  not 
"  abandoned  his  Indian  Domicil,  he  could  not  do  so  without 
"  resigning  his  commission,  he  did  not  intend  to  do  so  unless 
"  he  obtained  the  rank  of  full  colonel  Although  the  bias  of 
*'  his  inclination  was  to  live  in  Scotland,  and,  even  if  he  had 
"  remained  there  during  all  the  time  he  was  absent  firom  India 
on  leave,  I  should  still  have  held  that  by  retaining  his  com- 
mission, which  might,  and  probably  would,  have  compelled 
him  to  return  to  India,  the  deceased  had  not  abandoned  his 
**  Indian  DomidL  If  so,  then  can  it  be  said  that  he  had  aban- 
"  doned  that  domicil  t  His  connection  with  that  country,  which 
'*  originally  gave  him  his  Indian  Domicil,  still  remained  in  full 
"  force ;  it  was  indeed  liabld  to  be  dissolved  by  his  attaining 
"his full  rank. 

"  Looking  to  all  the  circumstances  of  the  case,  I  think  it  is 
"  distinguished  from  all  those  cases  which  counsel  have  most 
"  judiciojusly  abstained  from  going  into ;  they  have  all  been 
'*  considered  here  often  and  often.  I  think  the  Indian  Domicil 
"  was  not  abandoned,  but  that  the  deceased  was  still  domiciled 
"in  India.  If  he  had  died  in  Scotland  that  would  not  in 
"  the  slightest  degree  have  changed  my  opinion  ;  he  was  do- 
"  miciled  in  India :  if  the  question  had  been,  whether  he  was 
"  domiciled  in  England  or  in  Scotland,  if  that  point  had  been 
''  in  equilibrio,  the  place  of  birth  and  origin  might  have  turned 
"  the  acala 

"  I  think  there  is  quite  sufBcient  in  this  case  to  enable  the 
"  Court  to  determine  that  the  Indian  Domicil,  which  the  de- 
"  ceased  had  acquired,  did  remain  at  the  time  of  his  death  : 
"  when  I  look  for  the  anvrmis  and  the  factu/m,  I  do  not  find 
"  sufficient  to  enable  me  to  say  that  the  deceased  had  dis- 
"  solved  his  connection  with  India ;  and  I  think,  under  all 
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<<  drciuostanoeB,  that  the  Scotch  Law  cannot  determine  on  the 
**  validity  or  inyalidity  of  this  wilL"' 

CLYIII.  The  liability  to  recall  preserved  the  Anglo-Indian 
Domicil  in  this  case.  It  is  of  course  possible,  however,  that 
the  liability  may  be  so  remote  in  any  service  that  it  may  be 
not  a  practical  liability,  and  this  might  affect  the  consideration 
of  Domicil  (m). 

CLIX  The  decision  in  the  case  of  Sir  0.  Douglas  appears 
to  have  been  founded  upon  the  principle  that  by  entering 
into  the  military  service  of  a  foreign  country  you  acquire  a 
domicil  in  that  country.  The  circumstances  (n)  were  these. 
He  left  Scotland  in  1 7^1,  at  the  age  of  twelve,  with  a  view  to 
enter  into  the  navy.  From  that  time  to  his  death  he  was  in 
Scotland  only  four  times :  Ist,  as  captain  of  a  frigate ;  2ndly, 
to  introduce  his  wife  to  his  friends,  on  which  occasion  he  staid 
about  a  year;  Srdly,  upon  a  visit;  4thly,  when,  being  ap- 
pointed to  a  command  upon  the  HalifiEuc  station,  he  went  in 
the  mail  coach  to  Scotland,  and  died  there  in  1789.  He  was 
not  for  a  day  resident  there  in  any  house  of  his  own.  Under 
those  circumstances,  it  was  difficult  to  contend  that  he  retained 
the  domicil  during  all  that  time  in  a  country  with  which  he 
had  so  little  connection.  He  had  no  estate  there,  no  mansion- 
house  ;  he  was  not  a  peer  of  that  country  (o).  There  was 
nothing  but  the  circumstances  of  his  birth  and  his  death ;  and 
upon  those  circumstances,  and  because  he  had  an  occasional 
domicil  there,  the  Court  of  Sessions  determined  that  he  was 
domiciled  in  Scotland.  He  married  in  Holland,  and  had  a 
sort  of  establishment  there ;  he  conamanded  the  Russian  navy 


(m)  Forbes  v.  Forbes,  1  Eay's  Rep.  64, 16  Jwrist,  642.  Bed  mdepost, 
Hodgson  v.  De  Beauchesne. 

(n)  Ommaney  v.  Bingham,  before  the  House  of  Lords,  18th  March, 
1796.  See  argament  of  connsel,  5  Yesey^s  Beports,  p.  757,  case  of 
SomervUle. 

(o)  See  Lord  Redesdale's  Speech  on  the  Shraihmore  Peerage  Ccue,  for 
the  distinction  between  the  Peer  of  the  fieahn  and  the  Lord  of  FUrlia- 
ment.     Wilson  and  Shawns  Appeal  Caues,  voL  iv.  Appendix  Y.  p.  91. 
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for  about  a  year,  iind  was  afterwards  in  the  Datcli  service ;  he 
had  no  fixed  residence  in  England  till  1776,  when  he  took  a 
house  at  Oosport,  in  which,  when  on  shore,  he  lived  as  his 
homa  That  was  the  only  residence  he  had  in  the  British  do- 
minions. Whenever  he  went  on  service  he  left  his  wife  and 
family  there,  and  he  always  returned  to  that  place.  His  third 
wife  was  a  native  of  Gosport.  Before  his  visit  to  Scotland,  in 
November,  1786,' Sir  C.  Douglas  had  written  to  his  sister — 
''  Be  pleased  to  observe,  that  I  do  not  engage  to  build  my 
"  tabernacle  in  Scotland  ;  and  if  it  should,  some  time  hence, 
**  prove  convenient  to  me  to  establish  myself  elsewhere,  be- 
"  cause  of  service  or  otherwise,  I  shall  probably  remove  the 
"  whole  of  my  fS&mily,''  &c.  He  stayed  in  Scotland  till  Sep- 
tember, 1789,  returned  to  London  and  Gosport,  where  Lady 
Douglas  resided ;  in  1788  he  went  for  a  few  months  to 
Scotland  ;  in  1789,  he  went  to  Edinburgh  alone,  and  died 
there  two  days  after  his  arrival,  in  furnished  lodgings,  of 
an  apoplexy.  In  his  will  he  spoke  of  his  dwelling-house  at 
Gosport.  Under  these  circumstances  the  cause  came  before 
the  House  of  Lords.  The  Lords  considered  the  circumstance 
of  his  death  in  Scotland,  going  there  only  for  a  few  days,  as 
nothing.  The  Lord  Chancellor  expressed  himself  to  the  fol- 
lowing effect : — 

"The  reasons  assigned  in  support  of  the  decision  of  the 
"  Ciourt  of  Session  are  by  no  means  satisfactory.  His  dying 
**  in  Scotland  is  nothing ;  for  it  is  quite  dear  the  purpose  of 
"  going  there  was  temporary  and  limited ;  nothing  like  an  in- 
**  tention  of  having  a  settled  habitation  there.  The  interlocu- 
"  tor  says  he  had  an  occasional  domicil  there :  but  the  ques- 
"  tion  never  depends  upon  occasional  domicil :  the  question  is, 
**  what  was  the  general  habit  of  his  life  ?  It  is  difficult  to 
"  suppose  a  case  of  exact  balance.  Birth  affwds  some  argu- 
"  Tnent,  cmd  might  turn  the  scale,  if  aU  the  other  drcv/m- 
''  stances  were  i/n  equil/ihrio  ;  but  it  is  clear  in  tliis  case,  his 
"  circumstances,  his  hopes,  and  sometimes  his  necessities,  fixed 
"  him  in  England.  His  taste  might  fix  him  at  Gosport  in  the 
"  neighbourhood  of  a  yard,  a  place  also  convenient  to  him  in 
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'^  the  puxBuit  of  his  profesfiion.  Upon  his  Tisit  to  SooUand  by 
"  a  letter  he  guarded  his  dster  against  the  hope  of  his  settling 
"  there." 

The  Counsel  in  the  case  had  argued  that  "  the  words  of  the 
''  Civil  Law, '  Larem  rerumque  ac  fortunaram  swmmam/  oan- 
^*  not  be  translated  better  than  by  the  expression  of  that  letter, 
''  that  he  had  no  thought  of  settii^  up  Us  tabernacle  there : 
''  it  means  the  main  establishment'^ 

The  Counsel  further  aigued  that  ''it  became  important  to 
''  determine  the  domicil  in  that  case ;  because,  by  a  codicil, 
"  he  had  imposed  a  condition  in  restraint  of  marriage  upon  a 
"  legacy  to  his  daughter  with  a  gift  over  to  other  children ; 
''  and  it  was  contended  that  the  condition  was  void  by  the 
"  Law  of  Scotland,  but  good  by  the  Law  of  England,  on  account 
**  of  the  gift  over.  If  Sir  Charles  Douglas  had  died  in  the 
''  Russian  or  Dutch  service,  his  property  must  have  been  dis- 
*^  tributed  according  to  the  Law  of  Russia  or  Holland ;  for 
''  he  had  made  himself  a  subject  of  those  countries,  and  by  his 
*'  establishment  there,  had  lost  his  estabUshment  in  Scotland." 
And  then  Counsel  said  that  **  His  origi/nal  Dam/icU  havmg 
''  heen  abamdoned,  when  he  afierwa/rds  entered  into  (he  eer- 
''  vice  of  this  country  he  became  domiciled  here^  aa  a  Rueeia/n 
"  or  DutchrfULn  would  on  enJtermg  imio  owr  eervioef'  This 
last  proposition,  though  made  a/rffiiendo,  appears  to  me  a 
correct  exposition  of  the  law.  (p) 

CLX.  It  was  said,  indeed,  that  this  case  was  decided  rather 
with  reference  to  the  weakness  of  the  Scotch,  than  to  the 
strength  of  the  English  DomiciL  The  Lord  Chancellor  dosed 
his  decision  on  Lord  An/nandale^a  case  with  the  following 
comments  on  that  of  Sir  G.  DouglaB. 

CLXI.  (9)  ''The  case  last  determined  in  the  House  of 
"  Lords  is  the  case  of  Sir  Oharles  Douglas.  I  particularly 
"  had  the  benefit  of  hearing  all  the  arguments  so  well  pressed 
"  in  this  cause,  and  also  at  the  bar  of  the  House  in  that   It&ll 

(/))  The  doubt  expressed  in  the  note,  6  Yesej  (Jr.),  p.  782,  does  not 
materially  affect  it  The  case  of  Curling  v.  TharnUnij  referred  to,  has  been, 
as  to  this  point,  long  over-ruled.   Et  vide  pasU  8.  cIxTiii.,  and  cases  in  note. 

(9)  Bempde  ▼.  Johnitime^  3  FtfMjr,  p.  200. 

VOL.  IV.  I 
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**  to  my  ahare  to  pronounce  the  judgment,  but  it  was  much 
*'  more  fonned  by  Lord  Thurlow,  and  settled  in  concert  with 
^  him :  the  general  counn  of  the  reasoning  he  approved.  It 
<'  was  one  of  the  strongest  cases ;  {or  there  was  first  a  deter- 
^  mination  of  the  Court  of  Session  upon  the  point  Great 
"  respect  was  due  to  that  They  had  determined  the  point 
"  The  judgment  was  reversed.  It  came  before  the  House  with 
**  all  the  respect  due  to  the  Court  of  Session  upon  the  very 
**  point,  and  under  drcumstanoes  that  affected  the  feelings  of 
"  every  one ;  for  the  consequences  of  the  judgment  the  House 
**  of  Lords  found  themselves  obliged  to  give,  were  harsh  and 
'*  cruel  If  the  particular  circumstances  raiang  very  just  senti- 
"  ments  in  every  mind,  could  prevail  against  the  uniformity  of 
"  rule,  it  is  so  much  the  duty  of  Courts  of  Justice  to  establish, 
"  there  could  be  no  case  in  which  the  feelings  would  have  led 
**  one  fiEuther.  Lord  Aifma/ndale'a  case  is  not  near  so  strong. 
**  The  habits  of  Sir  Charles  Douglas  were  military ;  he  had 
*'  no  settled  property ;  his  life  had  been  passed  in  very  differ- 
''  ent  parts  of  the  world ;  if  the  consideration  of  his  Original 
*^  Domicil  could  have  had  the  weight  that  is  attempted  in  this 
"  case,  it  would  have  had  much  more  there ;  for  there  was  less 
*'  of  positive  fixed  residence  there  than  in  this  cas&  At  one 
"  time  he  was  in  Russia,  at  another  in  Holland,  and  in  a  fixed 
**  situation  as  commander  of  a  ship  in  the  Russian  and  Dutch 
**  servica  His  activity  rendered  him  not  much  settled  any- 
**  where.  It  was  necessary  to  take  him  where  he  was  found. 
"  The  cause  had  this  additional  circumstance,  that  he  hap- 
**  pened  to  die  in  Scotland,  the  place  of  his  birth  ;  but,  un- 
<^  doubtedly,  he  went  there  for  a  very  temporary  purpose,  a 
*'  mere  visit  to  his  family  when  going  to  take  a  command 
''  upon  the  American  service.  That  is  so  strong  a  case  that 
**  it  makes  it  rather  improper  in  me  to  have  said  so  mucL'' 

CLXII.  These  cases  are  clearly  founded  upon  the  peculiar 
nature  of  the  East  India  Company's  service.  As  long  as  a 
person  was  engaged  in  it,  he  held  an  irrevocable  office,  binding 
him  to  residence  in  a  certain  country. 

The  principle  upon  which  these  cases  were  decided,  though 
the  East  India  Company  has  ceased  to  exist,  is  still  applicable 


; 
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to  similar  caaea  In  &ct,  upon  the  same  principle  it  i¥as  held 
by  the  House  of  Lords,  in  the  case  of  Sir  C  D<mglas,  that 
persons  who  enter  in  the  military  serrice  of  ik  foreign  State  ac* 
quire  the  domidl  of  that  State  (q). 

CLXIIL  It  remains  to  be  considered,  whether  the  domidl 
of  a  person  employed  in  the  military  service  of  his  own 
country,  is  changed  when,  in  the  discharge  of  his  functions, 
he  is  compelled  to  reside  in  a  foreign  land. 

CLXIV.  The  language  of  the  Soman  Law  is,  ''the  soldier 
"  would  seem  to  have  his  Domicil  in  the  place  where  he  serves^ 
''  if  he  possess  nothing  in  his  own  municipality''(r).  But  it  seems 
dear  that  if  he  had  had  any  property  in  his  own  munidpality 
he  would  have  been  allowed  a  double  Domidl,  that  of  his  own 
munidpality  and  place  of  serving  (a). 

CLXY.  In  the  curious  case  mentioned  by  Fu£fendorff(Q, 
respecting  the  instrument  by  which  the  dowry  of  the  wife  was 
confirmed  being  governed  by  the  law  of  the  husband's  Domicil, 
it  was  said  that  this  Domidl,  which  was  in  Bremen,  was  in  no 
way  affected  by  the  husband's  having  served  as  a  soldier  in 
Hambxngh,  and  having  resided  there. 

CLXYI.  The  leading  foreign  case  is  that  of  the  Duke  of 
Chiiae.  This  illustrious  person,  who  was,  by  virtue  of  his 
inherited  title,  the  Premier  Lay  Peer,  and  by  virtue  of  the 
Archbishopric  of  Bheims,  the  Premier  Ecdedastical  Peer  of 


{q)  ^  If  Sir  C.  Douglas  had  died  in  the  Ruaaian  or  Dutch  service,  his 
properly  must  have  been  distributed  according  to  the  law  of  Biisaia  and 
Holland ;  and  when  he  afterwards  entered  into  the  service  of  this 
country,  he  became  domidled  hete,  as  a  Bnsaian  or  Dutchman  would 
on  entering  into  our  service." — Vide  atUBy  pp.  74 — 6, 

(r)  ^  Miles  ibi  domidlium  habere  videtor  ubi  meret,  si  nihil  la  patriA 
possideaL** — IHg,  CO^  t,  i.  1.  xziii.     Vide  ante. 

(«)  Domatf  Book  1,  t.  xvi.  r.  iL 

{t)  "Sed  postea  maritus  militaria  stipendia  civitatis  HambiugenaiB 
memit  ibique  habitavit,  quamquam  hoc  facto  nondiun  apparabit  domi- 
dlimn  eiun  mutftsse,"  &c. — Fuffendoff^  ObeervatioiMe  June  Univerei, 
Obs.  C^I^IL    Dotem  creditoribus  hjpothecam,  &c. 

I  2 
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FranoOy  after  becoming  a  member  of  the  famous  Leagae  (u), 
and  signing  the  Treaty  of  Sedan,  was  expatriated,  and  entered 
as  general  into  the  service  of  the  King  of  Spain  and  the 
Emperor  of  Austria.  During  the  time  of  his  residence  at 
Brussels,  he  contracted  a  marriage,  the  validity  of  which  de- 
pended upon  his  Domicil. 

The  marriage  had  been  solemnized  by  the  Yicar  General 
of  the  Army ;  but  it  was  especially  provided  by  the  Eccle- 
siastical Law  then  in  force  in  the  Fay  Bas,  that  the  Yicar 
General's  power  (x)  should  cease  when  the  soldier  or  officer 
resided  in  a  place  where  they  might  be  said  to  have  a  fixed 
domicil  (dUnrdciUvmi  Jixum\  and  that  in  such  case,  the  sol- 
diers should  receive  the  Sacrament  of  the  Church  from  the 
ordinary  minister ;  and  that  the  nobles  who  returned  to  their 
ordinary  residence  should  be  emancipated  from  the  control  of 
the  Delegate,  and  placed  under  that  of  their  Bishop.  This  last 
position,  D'Aguesseau  argued,  was  decisive  against  the  validity 
of  the  Duke  of  Guise's  marriage.  "Will  it  be  contended" 
(said  that  great  jurist)  ''  that  Monsieur  de  Guise  had  no 
"  Domidl,  or  that  he  had  it  not  at  Brusselst  To  say  M.  de 
*"  Guise  had  no  Domicil  is  abaurdum ;  it  would  be  to  make 
**  the  General  of  the  Armies  of  the  Emperor,  and  of  the  King 
"  of  Spain,  a  vagabond.  To  say  that  his  Domicil  was  not  at 
"Brussels  is  dbau/rdi/us:  all  who  serve  the  King  of  Spain 
**  in  Flanders  cannot  be  considered  as  domiciled  elsewhere 
**  than  in  the  capital  of  the  Pays  Bas  ;  as,  for  example,  Paris 
**  is  the  reputed  Domicil  of  all  the  great  lords  who  have  no 
^  other  in  point  of  fsust "  (y). 

(u)  Ligue  oonfMerie  pawr  la  Paix  UnCvendU  de  la  ChrHienii. 

{x)  "  Similitcor  omnes  nobiles  et  alii  inferiores,  qui  oesBante  exerdtu,, 
habent  sous  ordinarios  in  iis  partibua,  quando  subsistant  iia  in  locis  obi 
est  fixum  eomm  domidliam,  censentur  subditi  eoromdem  loconim  ordi- 
nariis,  etiamsi  alioqui  habeant  officia  et  stipendia  ratione  dioti  exer- 
citua.**  This  was  the  article  of  the  Papal  hrtf,  upon  the  oonstraction  of 
which  the  case  principally  tamed. 

(y)  UA^u/mtau^  OinquanU-SeptiMM  Plaidoyer  (a.d.  1700),  t  v. 
p.  448. 
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CLXYIL  William  Macdonald,  a  native  of  Scotland,  acquired 
a  considerable  plantation  in  Jamaica^  where  he  had  resided 
about  fifteen  years.  In  1779,  he  was  appointed  lieutenant 
in  the  seventy-ninth  regiment  of  foot,  at  that  time  quartered 
in  the  island :  he  also  obtained  the  command  of  a  fort  in  it 
In  1783,  he  obtidned  leave  of  absence  for  a  year,  that  he 
might  return  to  Scotland  for  the  recovery  of  his  health.  He 
died  a  few  months  after  his  arrival  The  seventy-ninth  regi- 
ment was  by  this  time  reduced.  He  had  no  effects  in  Scoir 
land,  and  his  only  property  in  England  consisted  of  two  bills^ 
which  he  had  transmitted  from  Jamaica  before  he  left  it,  in 
order,  as  was  said,  to  purchase  various  articles  for  his  plantation. 
His  £a.ther  intromitted  with  the  funds  in  Ex^land  The  rights 
of  the  parties  turned  upon  the  question,  whether  William 
Macdonald  had  his  domidl  in  Jamaica  or  in  Scotland  It  was 
offered  to  be  proved  that  the  deceased  meant  to  have  returned 
to  Jamaica^  if  his  health  had  permitted,  and  that  he  had  no 
intention  of  residing  in  Scotland.  The  Lord  Ordinary  found 
the  succession  was  to  be  regulated  by  the  Law  of  Scotland, 
in  respect  that  William  Macdonald  died  in  Scotland,  his 
native  country,  where  he  had  resided  several  months  before 
his  death.  A  reclaiming  petition  having  been  presented,  the 
Court  was  of  opinion  that  the  Domicil  of  William  Macdonald 
was  in  Scotland,  and  that  the  proof  offered  was  incompetent^ 
and,  therefore,  unanimously  refused  the  petition  without  an- 
swera  Some  of  the  Judges  came  to  be  of  opinion  that  the 
Domicil  of  the  deceased  was  in  Jamaica,  but  a  considerable 
majority  retained  their  former  opinion.  The  ground  of  this 
decision,  Mr.  Surge  observed,  must  have  been  that  his  com- 
mission in  the  army  necessarily  rendered  the  continuance  of 
his  residence  in  Jamaica  uncertain  (z). 

CLXYIII.  The  proposition  that  the  ofBcer  has  the  Domi- 
cil of  the  State  which  he  serves  applies,  of  course,  equally 


(z)  Morrison's  Dictionary  of  DeeisionSy  vol.  vi.  p.  4627,  tit.  Foreign. 
Burgt^s  Commentaries  on  Foreign  and  Colonial  Law^  vol.  i.  pp.  47,  48, 
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to  the  Naval  and  Military  Service.  The  ship  of  war  is  part 
of  the  territory  of  the  State  (a).  If  the  Foreign  State  poesesB 
territorioB  with  distinct  jurisdiction  and  laws  Q>)  the  officer  will 
have  his  domicil  in  that  sabdivision  of  the  State  which  he 
serves  (c). 

CLXIX  If  this  case  be  compared  with  that  of  Sir  Charles 
Douglcis,  it  will  place  the  difference  between  the  effect  of  the 
general  service  of  the  Crown  and  the  particular  service  of 
a  Ciompany,  or  of  a  Foreign  State,  upon  the  question  of 
Domicil,  in  a  dear  light 

CLXX.  There  had  been  several  cases  of  military  testa- 
ments decided  in  the  Prerogative  Court  of  Canterbury  under 
the  new  Wills'  Act,  in  which  it  seems  always  to  have  been 
asumed  that  the  domidil  of  the  officer  was  unchanged  by  his 
serving  the  Crown  in  fcxeign  parts  (d). 

But  during  the  present  year  the  Judicial  Committee  of 
the  Privy  Council  in  England  (e)  have  given  a  decision  upon 
the  question  of  the  domidl  of  the  soldier,  which  goes  a  greats 
if  not  the  entire  way  to  the  proposition  that  the  domicil  of  a 
military  person  so  long  as  he  continues,  whether  on  half-pay 
or  not,  in  the  service  of  the  Crown,  can  never  be  changed,  but 
must^  necessarily,  be  in  England.  This  decision  was  mainly 
founded  on  the  liability,  however  remote,  to  be  called  into 
active  service. 

The  judgment  was  also  remarkable  for  a  judidal  notice  of 


(a)  Ftfcfo  ante  vol.  L  B.  360. 
(h)  VoL  i  ch.  iL 

(c)  Ommaney  v.  Bingham^  6  Vesejf  R,  757,  DtdhouUe  v.  JTJhnal, 
7  Clarke  and  Finndly's  JL  817,  Brawn  v.  Smith,  16  Beavan  Bep.  444. 

(d)  In  the  goods  of  C,  E.  PhippSy  officer  on  servioe  at  Berbice,  2  Our- 
tiei'  Eedenagtioal  BepcrU,  368.  WhyU  v.  Bepton,  officer  at  New  Brans- 
wick,  3  Ourteisj  818.  The  term  soldier,  however,  in  the  clanae  of 
exemption  in  the  new  Wills'  Act,  has  been  held  to  apply  to  those  en- 
gaged in  the  East  India  servioe.  In  the  goods  of  Donaldtan,  2  ChtrteiSf 
386. 

(6)  Hodgmm  v,  Ik  Beauchesne,  a.d.  1859.  Beversing  decision  of  the 
Courts  below. 
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the  inapplicability  of  the  dicta  of  Prize  C!ourt8,  aa  to  the 
domicil  of  neutrals  and  belligerents,  to  cases  of  domicil  during 
peace. 

Time,  which  is  the  great  ingredient  in  the  former  class  of 
cases  has  generally  much  less  and  sometimes  no  weight  in  the 
latter  class,  a  distinction  too  often  not  adverted  to  in  the  de- 
dsions  of  English  Courts. 

Vn. — ^THE  AMBASSADOB. 

CLXXL  The  (/)  most  important  class  of  public  officers 
whom  the  law  exempts  from  the  presumption  of  Domicil 
attaching  to  continuous  residence  in  a  particular  place,  are : — 

Ambassadors  (g). — No  position  of  International  Law  is,  as 
has  been  shewn,  better  established  than  that  which  preserves 
to  the  Ambassador  in  a  Foreign  State  the  Domicil  of  the 
country  which  he  represents.  The  important  legal  conse- 
quences flowing  from  this  doctrine,  with  respect  to  the  cele- 
bration of  marriage  and  the  birth  of  children,  are  well  known. 

CLXXIL  But  if  a  State  choose  to  employ  as  Ambassador 
the  services  of  a  foreigner  domiciled  in  the  State  to  which  he 

(/)  **  Lea  ambassadeurs,  lea  commissaires  d6partis,  les  gouvemeurs  et 
commandans  de  provinces,  les  officiers  militaires,  et  les  susdita,  n'ao- 
quidrent  point  non  plos  de  domicile  dans  le  liea  oii  se  &it  Texercioe  da 
leurs  fonctiona  par  la  senle  rMdenoe  qu'ila  j  font  enoore  qn^elle  aoit 
oontinuelie,  lorsqu*U  est  prouvS  par  cTaiUres  circonstances  plu$  fortes 
qtCiU  ofU  un  domicile  datu  un  autre  lieu,** — Deniearty  Domicile  4.  It 
would  appear  from  this  last  sentence,  that,  according  to  Denieartj  the 
primd  facie  presumption,  even  in  these  cases,  was  in  favour  of  the 
actual  domicil.    See  WheaiotCe  Hist.  245. 

**  Legatus  non  eat  dvia  noeter,  non  inoola,  non  venit  ad  noa  ut  domi- 
cillum,  hoc  est  rernm  et  fortnnamm  auarum  aedem  tranaferat ;  pere- 
giinua  eat  qui  apud  noa  moratur  ut  agat  rem  principis  aui.*' — B^fnl:,  de 
foro  leffot,  c.  viii. 

(ff)  ^  Ita  legatus  etsi  per  multos,  immo  plurimoa  annoa  cum  fiuniliil 
suA  degat  in  aiiquft  auld,  et  in  urbe  domum  propriam  poasideat^  non 
tamen  propterea  domicilitim  ibi  habet** — Wolf,  Jus  Oentiumj  c.  i.  a.  187. 

"  L'envoy6  d'un  prince  Stranger  n'a  point  son  domicile  ^  la  cour  oil  il 
6side.* —  Vattd,  1.  i.  c.  xix.  s.  218.     See  also  s,  ^17. 
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is  Ambassador,  it  is  probably  a  sound  proposition  of  law  that 
h%8  Domidl  is  not  changed  (h). 

CLXXIIL  The  privilege  of  the  Ambassador  extends  to 
those  domiciled  in  his  family,  and  (i)  resident  with  him,  but 
there  is  no  authority  for  saying  that  he  can  impart  it  to 
strangers. 

CLXXIY.  Petreia  v.  Tondear  was  a  cause  of  nullity  of 
marriage  instituted  in  the  Consistory  of  London,  on  the  ground 
that  it  was  not  celebrated  in  the  parish  church,  or  in  a  place 
where  marriages  had  been  usually  solemnised  according  to 
the  provisions  of  the  English  Marriage  Act  The  validity  of 
the  marriage  was  contended  for  on  the  plea  that  it  had  been 
celebrated  in  the  chapel  of  the  Bavarian  Ambassador,  which 
was  to  be  considered  as  a  part  of  the  country  to  which  that 
Ambassador  belonged  :  the  marriage,  it  will  be  seen,  was  not 
contracted  between  two  English  subjecta  On  the  other  side, 
the  case  of  HemviUe  v.  FierviUe  was  cited,  in  which  a  mar- 
riage of  a  minor,  solemnized  without  consent,  in  the  Venetian 
Ambassador's  diapel  in  1783,  had  been  set  aside  by  the  Con- 
sistory of  London. 

CLXXY.  In  the  course  of  his  judgment  Lord  Stowell  ob- 
served, ''  The  principal  objection,  however,  is  that  this  act  of 
**  Parliament  will  not  operate  xmder  the  circumstances  of  the 
*^  case ;  for  that  the  house  and  chapel  is  to  be  comddered  as 
**  the  country  of  the  person  residing  there  to  which  our  law 
**  will  not  extend  But  the  authority  of  the  case  which  has 
**  been  cited,  sufficiently  decides  this  question,  so  as  to  oblige 
**  me  to  admit  this  libel.  The  party  who  proceeds  was  in  the 
**  suite  of  the  Spanish  Ambassador,  and  not  of  the  Bavarian : 
<<  and  the  other  party  though  she  has  the  name  of  a  foreigner, 
**  is  not  described  as  being  of  any  Ambassador's  family,  and 
*'  has  been  resident  in  this  country  four  months,  which  is  much 
''  more  than  is  necessary  to  constitute  a  matrimonial  domidl 
**  in  England,  inasmuch  as  one  month  is  sufficient  for  that 

(A)  Heath  v.  Samaany  14  Beavan^a  Rep,  441. 

(i)   VaUd,  Droit  des  Gens,  1.  ix.  c.  Lx.  ks.  1 18,  120,  124. 
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'*  nnder  the  act  of  Parliament  Supposmg  the  case,  therefore, 
to  be  assimilated  to  that  of  a  marriage  abroad  between  per* 
sons  of  a  different  country,  it  is  difficult  to  bring  this  mar- 
riage within  the  exception,  as  this  woman  is  not  described  as 
^*  domiciled  in  the  family  of  an  Ambassador.  Taking  the 
privilege  to  exist  (which  has,  perhaps,  not  been  formally 
**  decided),  I  may  still  deem  it  a  fit  subject  of  consideration, 
whether  such  a  privilege  can  protect  a  marriage  where  nei- 
ther party,  as  £gu:  as  appears  at  present,  is  of  the  country  of 
*'  the  Ambassador,  and  where  one  of  them  has  acquired  a 
**  matrimonial  domicil  in  this  country,  and  where  it  is  not 
*'  shewn  that  she  had  been  living  in  a  house  entitled  to  privi- 
**  lege  during  her  residence  in  Ihigland.  On  these  grounds  I 
**  shall  admit  the  libel  The  matter  may  receive  further  illu»- 
**  tration  of  facts  which  may  entitle  it  to  further  consideration." 
The  cause,  however,  appears  to  have  been  discontinued  (k). 
CLXXYI  Mr.  Henry  quotes  the  following  case  and  opinion 
from  the  IFieuw  Nederkmd'e  AdArys  Boek^  1  vol  165,  as 
important  in  its  bearing  upon  the  Domicil  of  Ambassadors : — 
'^  A.  (f)  bom  at  Amsterdam,  and  the  Dutch  Consul  at 
'*  Smyrna,  being  about  to  intermarry  with  R  at  Smyrna,  they 
'^  both  appeared  before  the  Chancellor  of  the  Dutch  nation  at 
"  that  place,  and  entered  into  an  antenuptial  contract  or  set- 
''  tlement  of  their  respective  property :  some  years  after  the 
*'  wife  dies,  leaving  two  children,  and  without  having  disposed 
''  of  her  half  of  the  joint  property,  which  by  the  settlement 
<<  she  was  entitled  to  do.  One  of  tiie  children  died  soon  after 
''  the  mother  at  Smyrna :  the  question  was,  under  the  law 
'^  of  which  place,  whether  of  Smyrna  or  Amsterdam,  the  wife's 
'^  share  should  be  regulated  or  disposed  o£'' 

CLXXVIL  On  this  the  following  opinion  was  given :— *- 
''  The  undersigned,  having  considered  the  case  proposed  and 


(it)  CwmUory  Biporia^  vol.  i.  p.  139.     See  vol.  ii.  p.  386,  Ruding  v. 

Bmiih, 
(/)  Odwin  V.  Forhe9,  Henry's,  Bep,  p.  204,  Appendix. 
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"  ihe  question  arising  therefrom,  is  of  opinion  (under  correo- 
^*  tion)  that,  since  A.  was  bom  at  Amsterdam,  and  onl j  re- 
**  siding  at  Smyrna  in  the  service  of  the  Qovemment,  he  must 
**  be  considered  as  still  residing  at  Amsterdam :  since  it  is 
*'  dear  in  law  that»  by  residence  in  a  foreign  country  under  a 
'^  commission,  especially  when  this  is  only  for  some  years  and 
**  not  perpetual,  no  Domicil  is  contracted ;  the  reason  of  which 
<<  is  evident^  namely,  that  to  the  constituting  of  a  fixed  Domicil, 
^*  it  is  not  suflSdent  that  a  person  resides  in  this  or  that  place, 
**  but  that  he  must  have  the  intention  at  the  time,  of  making 
**  it  his  fixed  and  permanent  abode  during  his  life,  according 
^  to  Yoet)  ad  tit  Dig.  et  Judiciia  et  ubi  quiaque^  no,  97  e^  98 ; 
"  and  even  were  a  man  to  remain  ten  or  more  years  in  a  place, 
*^  still  he  cannot  be  said  to  have  had  there  his  fixed  Domidl, 
"  so  long  as  it  was  considered  by  him  as  a  temporary  residence 
**  (mcmaio  temporaTia)y  as  by  example  in  a  comnussion ; 
"  whence  .it  follows,  that  the  marriage  celebrated  by  A.  at 
''  Smyrna,  the  place  of  his  residence,  so  &x  as  concerns  the 
"  community  of  profit  and  loss  during  this  marriage,  must  be 
*^  considered  as  haviag  taken  place  at  Amsterdam,  according 
"  to  the  doctrine  of  Goria  in  Advers.  Jur,  Tract  1,  de  Socie- 
''  tate  Conjug.  cap.  6  n.  4;  5,  6,  et  9,  where  he  shews  also  that 
"  this  has  been  so  dedded  in  Portugal    With  him  also  agrees 
"  Van  Wezd,  de  Connub.  BonoruTOy  Societ  Tract  1,  n.  100, 
"  where  he  says,  that  a  native  of  Utrecht  being  in  Friesland, 
"  whether  under  commission  from  his  State  or  not,  and  there 
'^  marrying,  must  be  considered  to  have  married  in  the  com- 
''  munity  of  goods,  notwithstanding  that  community  by  mar- 
''  riage  in  Friesland  does  not  extend  beyond  the  use  of  the 
''  goods,  and  by  no  means  over  the  goods  themselves ;  which 
^'  is  also  confirmed  by  Van  Someren,  de  Repres.  a  3,  a  13, 
*^  et  de  Jvflre  Novere^  c  3,  §  4 ;  see  also  £ergandas,  ad  Consue- 
"  tvd.    Fkmd.     Tr.  2,n,  11,  12 ;  and  no  wonder,  since  it  is 
'*  an  indisputable  rule  that  a  wife  follows  the  dignity  of  the 
*^  Domicil,  and  the  forum  of  her  husband,  according  to  the  lex 
'*  65,  dig.  de  Jvdicvis  et  ubi  quieque. 

**  So,  as  we  have  before  shewn,  the  aforesaid  Consul  A  must 
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''  be  oonadered  as  yet  dweUing  at  Amsterdam,  his  birth-plaoe ; 
<<  hence  it  follows  that  this  marriage  must  be  held  as  oon- 
"  tracted  according  to  the  eastern  which  has  prevailed  of  old 
"  in  Holland,  by  which,  so  soon  as  the  marriage  is  celebrated, 
*'  a  community  of  goods  is  induced  and  takes  place,  not  only 
''  with  respect  to  the  property  possessed  by  the  parties  respec- 
**  tively  at  the  time,  but  also  all  future  acquired  property ; 
"  which  effect  of  marriage,  by  the  custom  of  Holland,  can 
"  only  be  avoided  by  an  express  antenuptial  contract^  diaertis 
"  verbis.  Therefore,  as  the  succession  of  foreign  Ministers^ 
**  and  consequently  of  their  wives,  must  be  regulated  according 
«  to  the  law  of  their  Domicil,  as  Professor  Yoet  shews  under 
''  the  title  of  the  Digest  SeTtat  OoneuU.  TertuU.  n.  84 ;  so 
"  he  cites  in  support  of  this  doctrine  a  case  taken  from  the  3d 
"  HoUcmdeche  OoneidtcUie^i,  ooneutL  4,  whereby  it  appears 
''  that  a  certain  married  woman  having  died  at  Utrecht  while 
"  residing  there  with  her  husband,  a  Hollander  by  birth,  who 
"  was  the  Dutch  Ciommissary  at  Munster,  she  must  be  considered 
as  having  died  in  Holland,  and  therefore,  the  succession  in 
her  goods  must  be  r^^ulated  according  to  the  custom  of  Hol- 
"  land,  and  also  by  the  113  Conmdt.  of  the  Nederlcmd's 
"  Aduya  Boek,  b.  3,  p,  268.  It  appears  that  a  deputy 
"  from  the  province  of  Guelderland  to  the  States-General 
"  having  died  intestate  at  the  Hague,  after  several  years' 
"  residence  there,  in  that  office,  he  was  not  understood 
''  to  have  lost  his  original  Domicil  by  this  residence,  and 
''  his  property  was  divided  between  his  widow  and 
"  children,  according  to  the  custom  of  Guelderland ;  and 
''  frirthermore,  as  it  appears  that  one  of  the  children  of  this 
"  marriage  is  dead,  leaving  the  said  A.  his  father,  him  sur- 
"  viving,  the  said  parent  is  by  the  law  of  Holland  entitled  to 
'*  the  half  of  this  child's  share  in  his  mother's  property ;  nor 
can  it  be  objected  that  this  child  was  bom  and  died  at 
Smyrna^  since  this  child  according  to  law  must  be  held  to  be 
"  bom  and  have  had  his  fixed  Domicil  at  the  birth-place  of 
"  his  £Ekther,  viz.  at  Amsterdam,  according  to  Grotius,  in  his 
''  Introduction  to  the  Law  of  Holland,  Ub.  %  paH  26,  n.  4, 
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who  says  that  in  such  cases,  in  Holland,  is  followed  the  law 
of  succession  of  the  place  where  the  deceased  diild's  parents 
*'  had  their  fixed  Domidl,  which  in  this  case,  as  we  have  seen, 
'*  was,  and  is  yet,  the  dty  of  Amsterdam ;  for  this  father  of 
^  the  child  did  not  withdraw  himself  from  this  dty  of  his  own 
will,  in  order  to  choose  another  Domidl,  but  only  on  account 
of  his  office  and  commission ;  and  in  this  case  no  one, 
'*  however  redding  at  another  place,  is  said  to  change  his 
"  DomiciL 
*"  Thus  advised  at  Leyden,  6th  July,  1731/' 
CLXXYIIL  Mr.  Henry  likens  the  case  of  the  party  in  this 
opinion  to  that  of  Lord  SomerviUe,  which  has  been  already 
referred  to,  conddering  the  former  a  strong  confirmation  of 
the  latter,  and  expresses  his  surprise  that  no  mention  should 
have  been  made  in  the  discusdon  of  that  case  to  the  law  in 
the  Digest^  which  gave  to  senators  a  Domidl  (m)  in  the  dty 
where  they  exercised  their  functions,  while  it  retained  their 
Domidl  of  Origin,  upon  the  prindple  that  the  dignity  conferred 
on  them  was  rather  an  addition  to  than  a  diminution  of  their 
existing  DomicIL 

(m)  ''  Senatores  licet  in  nrbe  domidliam  habere  videantur  tamen  et 
ibi  unde  oriandi  sunt  habere  domiciliujn  intelligentiir,  quia  digniUu 
domidlii  adjectionem  potins  dedisse  qoam  permutasse  videtur.** — 
Dig,  lib.  i.  t.  ix.  c  11  de  Senatoribus. 

Voet^  in  commenting  on  this  text,  remarks,  "  Nom  et  senatores  Bo. 
manos  domicilii  jus  in  municipio  unde  oriundi  retinuisse  ante  dictum 
est  adeo  ut  in  urbe  domidlium  magis  habere  viderentur  quam  reveri 
haberentJ* — De  Judiciie  e$  ubi  qutsque,  1.  v.  t.  L  s.  98. 

This  passage  does  not  sppear  by  the  report  to  have  been  specifically 
cited,  but  it  was  argued,  that  "  his  residence  for  the  purpose  of  Parlia- 
mentary duty,  on  being  elected  one  of  the  sixteen  Peers  of  Scotland, 
in  1790,  according  to  o^  t^  law  on  the  eulject^  would  have  no  effect.** 

According  to  the  Canonists,  the  Senator  was  domiciled  at  the  place 
where  he  exercised  his  functions. 

**  Senator  etiam  aut  aliter  quivis  officialis  perpetuus  alicujus  prindpiis 
quamvis  ejus  loci  in  quo  senatorium  exercet  dignitatem  minimd  sit  civis 
{(Bx  text,  in  1.  civis,  C  de  incolis,  lib.  10),  domicilium  tamen  illic  ao- 
quirere  tenet  Anna  filius  rescribens,*'  &c.  &c. — Barboaa  de  Officio  ex 
Poteatate  Epiacopi^  AUeg,  iv.  s.  34. 
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CLXXIX  Soy  under  both  the  ancient  and  modem  Law  of 
France,  it  has  been  held  that  the  peerage  does  not  give  the 
Domicil  of  the  capital  and  residence  of  the  court  to  the  person 
ennobled  by  it  (n). 

CLXXX.  The  Consul,  in  the  case  cited  from  Mr.  Henry's 
work,  does  not  appear  to  have  been  engaged  in  the  trade  of 
the  country  where  he  exercised  his  functions,  or  to  have  been 
a  native  of  that  country ;  otherwise  the  law  would  have  taken 
a^very  different  view  of  his  domicil 

CLXXXI.  In  the  case  of  the  Indicm  Chirf(p),  the  law  is 
most  clearly  laid  down  by  Lord  StowelL  ''  I  am  '^  (he  siud) 
"  first  reminded  that  he  was  American  Consul,  although  it  is 

not  distinctly  avowed  that  his  consular  character  is  expected 

to  protect  him :  nor  could  it  be  with  any  propriety  or  effect, 
"  it  being  a  point  fully  established  in  these  Courts  that  the 
"  character  of  consul  does  not  protect  that  of  merchant  united 
"  in  the  same  person.     It  was  so  decided  in  solemn  argument, 

in  the  course  of  the  last  war,  by  the  Lords,  in  the  case  of 

Mr.  OiLdermester,  the  Portuguese  Consul  in  Holland,  and  of 
<<  Mr.  EykellerUnurg,  the  Prussian  Consul  at  Flushing.  These 
"  were  again  brought  forward  to  notice  in  the  case  of  Mr. 
*'  Fenwick,  the  American  Consul  at  Bordeaux,  in  the  be- 
"  ginning  of  this  war,  on  whose  behalf  a  distinction  was  set 
"  up  in  £Eivour  of  American  Consuls,  as  being  persons  not 
"  usually  appointed  as  the  Consuls  of  other  nations  are,  frt)m 
"  among  the  resident  merchants  of  the  foreign  country,  but 
"  specially  delegated  from  America^  and  sent  to  Europe  on 
"  the  particular  mission,  and  continuing  in  Europe  principally 
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(n)  ''La  seole  qnali^  de  dac  et  pair  ne  donne  point  de  domicile  & 
Paris,  lieu  reoonnn  pour  dtre  oelui  de  la  demeure  du  loi,  paroequ'elle 
n*ezige  point  one  residence  habitaelle  auprds  de  aa  Majesty,*'  so  decided, 
Merlin  says,  is  the  case  of  the  Prince  de  Ga6inen^,  1670,  and  to  the 
edition  of  1826,  he  adds  this  note,  ''B  n'y  a  pins  de  dach68>pairies, 
mais  le  mdme  decision  paratt  devoir  dtre  appliqa6e  aox  pairs  de  France 
actaels."    Merlin^  BSpf  de  June,  DemicUe  IIL  4, 

(o)  3  RMneofCe  Admiralty  Reporte,  p.  20. 
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in  a  mere  consular  character.     But  in  that  case,  as  well  as 

the  case  of  Sylvarvua  Bourne,  American  Consul  at  Amster- 
"  dam^  where  the  same  distinction  was  attempted,  it  was 
*'  held  that,  if  an  American  Consul  did  engage  in  commerce, 
"  there  was  no  more  reason  for  giving  his  mercantile  character 
"  the  benefit  of  his  official  character  than  existed  in  the  case 
**  of  any  other  Consul  The  moment  he  engaged  in  trade  the 
"  pretended  ground  of  any  such  distinction  ceased ;  the  whole 
*'  of  that  question  therefore  is  as  much  shut  up  and  concluded 
"  as  any  question  of  law  can  be"  (p). 

CLXXXIL  It  may  here  be  observed  that  the  Domicil  of 
Origin  is  not  changed,  either  by  residence  in  the  house  of  the 
Ambassador,  or  within  the  lines  of  an  army  quartered  in  a 
foreign  coimtry,  or  by  remaining  on  board  any  vessels  (q)  of 
the  native  country. 

CLXXXIIL  The  Ambassador  is  allowed  to  retain  the 
domidl  of  his  own  country,  because  he  is  the  representative  of 
his  Sovereign,  and  it  should  seem  that  the  same  privil^e 
would  be,  a  fortioi%,  extended  to  the  Sovereign  himself,  if 
such  an  occasion  should  occur  for  its  application.  What,  for 
instance,  woidd  have  been  considered  the  Domicil  of  James 
the  Second  of  England,  or  of  Charles  the  Tenth  of  France, 
during  the  later  years  of  their  respective  lives  ?  It  has  been 
stated  that  the  English  Domicil  of  Henrietta  Maria  was 
strongly  contended  for  on  the  ground  of  her  being  an  integral 
part  of  the  Royal  Family  of  Englaad. 

YIIL— -THE    EOCLESIASTia 

CLXXXIV.  The  Domicil  of  the  beneficed  Ecclesiastic  (r) 
has  been  always  held  to  be  the  spot  in  which  his  benefice  is 


(p)  See  too  MdUasi  r.  MaUan,  Rah$rUonU  Bep.  79 ;  Chut  v.  Zimmer- 
mannf  6  Ifotei  of  Caues,  440. 

(q)  WheatorCt  EUmenU  of  International  Law,  p.  150—1.  Vattd,  Uv.  i. 
c.  xix.  8.  216—17. 

(r)  Denisart,  Domicile  4,  c.  ii.  s.  6. 
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situated  Neither  the  bishop  nor  the  cwrS  were  considered 
to  have  changed  the  Domicil  of  their  benefice  by  the  exercise 
of  their  fnnctions  at  the  residence  of  the  King  or  of  indepen- 
dent Sovereign  oompaniea  The  longest  possible  absence 
''  firom  the  diocese  or  the  parish,  firom  whatever  cause  or  with 
"  whatever  intention,  was  held  insufficient  to  effect  a  change 
"  of  Domidr 

CLXXXY.  On  this  principle  the  testaments  of  bishops, 
under  the  old  French  law,  was  ruled  by  the  custom  prevailing 
in  their  diocesa  Canons,  however,  and  members  of  an  eccle- 
siastical corporation,  were  not  bound  by  so  strict  a  rule,  be- 
cause their  functions  could  be  suppUed  by  others,  and  they 
were  under  no  obligation  to  a  continual  residence  (s)  ;  and, 
therefore,  if  a  canon  held  an  office  in  some  independent 
Sovereign  company,  which  did  require  continual  residence  (t), 
his  Domicil  was  considered  to  be  in  that  place  and  not  where 
his  canoniy  was  (t^). 


IX. — THE  PRISONEB. 


CLXXXYI.  By  the  law  of  all  European  countries,  the 
prisoner  preserves  the  domicil  of  his  coimtry. 

CLXXXVIL  In  a  case  tried  before  the  Judge  of  the  Pre- 
rogative Court  in  Ireland  (Dr.  Radcliffe),  the  deceased  party. 


(«)  Le  vrai  domicile  d'un  6ydqae  est  dans  le  chef-lien  de  son  dioc69e 
quand  mdme  11  paaaerait  uiie  grande  partie  de  Pann^e  ^  Paris  on 
aiUeuis."-  Mwlin  lUp,  de  Juris^  Domicile  III.  6. 

{t)  "  Tertio  mode  habito  respeota  ad  ordines  suscipiendos  qnis  sub- 
jectns  est  episoopo  discesis,  in  qoA  benefidum  ipse  habet,  et  potest  ab 
illo  ordinari,  sea  ab  alio  de  ejus  lioentid,  quamvis  alias  ei  alio  modo  sub- 
ditus  non  git.  Clmcus  enim  habet  domiciliujn,  et  est  civis  illius 
Diaeoesia)  in  qoft  sitom  est  tjus  benefidum,  dum  illad  poasidet.'' — 
Bar^fOio^  Alleg.  14,  a.  42. 

(u)  The  fnnctiona,  however,  which  the  celebrated  Abb6  Dubois  per- 
formed at  Paria  were  not  considered  to  be  of  this  claaa,  and  hia  domicil 
was  pronounced  to  be  at  Beauvaia. 
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about  whose  domicil  a  diBcaflsion  arose,  had  been  an  Iriabman 
by  birth,  where  he  had  also  resided,  and  had  property,  as  he 
had,  however,  in  England,  where  he  died  in  prison.  The 
learned  Judge  observed,  "  Now,  how  does  he  describe  himself 
^'  in  both  wills,  as  well  that  relied  on  by  the  impugnant  as  that 
"  by  the  intervenient ;  not  as  late  of  Wrexham  or  Hammer- 
"  smith,  or,  generally,  as  of  any  part  of  England,  but  as  late 
**  of  the  city  of  Dublin,  in  Ireland,  but  then  a  prisoner  in 
'*  the  Eong  8  Bench  Prison.  It  could  not  be  supposed  that 
"  he  acquired  a  domicil  in  England,  by  residence  within  the 
'*  rules  or  the  walls  of  the  King's  Bench  Prison ;  all  such  red- 
"  dence  goes  for  nothing"  (v). 


X. — THE  EXILE. 

CLXXXVIII.  With  respect  to  the  Exile,  there  would  ap- 
pear to  be  two  conflicting  texta  of  the  Roman  Law,  one  pro- 
mulgating "  that  the  relegated  person  had  in  the  place  of  his 
"  relegation  a  necessary  domicil  ad  i/nteri/m;"  the  other, 
"  that,  he  could  have  a  Domicil  in  the  place  from  which  he 
*'  was  relegated  "  {x). 


(v)  MUwoocTs  BeporU  of  Com  in  Prerogative  and  Contiitorial  Court 
of  DMin,  voL  i.  p.  191—2.  «  The  Learned  Judge  sustained  thia  posi- 
tion by  reference  to  the  role  of  Boman  Law,  and  to  the  case  of  tiie 
MarquU  of  Annandale,  Bempde  v.  Johnson,  3  Vee.  198.  But  with  sub- 
miflsion  to  the  learned  Judge,  the  latter  case  cannot  be  said  to  «  decide 
that  a  residence  in  any  place  by  constraint  operates  nothing  in  a  ques- 
tion of  domicil,"  however  troe  that  position  may  be.  Lord  Annandale 
had  been  confined  in  England  as  a  lunalic  during  the  hitter  part  of  his 
life,  and  the  Lord  ChanceUor's  remark  i^  "  I  am  not  dear  that  the 
period  of  his  lunacy  is  totally  to  be  diacarded." 

••  I/ezil6  ni  le  prisonnier  ne  aont  jamais  pr68um6  avoir  perdu  Tesprit 
des  retour,  quelque  temps  qui  se  soit  6coul6  depuis  le  moment  oii  ils  ont 
M  priv68  de  leur  libert6.  Us  conservant  par  oonsfiquent  le  domidle 
qu'ila  avoient  alors.— Dwiwart,  Domicile  3. 

(«)  "  Relegatus  in  eo  loco  in  quern  relegatus  est^  interim  domicUium 
neoeasarium  habet"— X%.  L.  xxii.  s.  3,  «i  Municipalem.    "  Domicilium 
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CLXXXIX  It  is  justly,  however,  observed  by  Merlin,  that 
the  coBflict  between  the  two  laws  is  to  be  reconciled  by  recol- 
lecting that  there  were  two  kinds  of  relegation  known  to  the 
Boman  Law :  1,  temporary ;  2,  perpetual ;  and  that  it  is  quite 
dear  that  the  latter  text  cited  applies  only  to  the  former  of 
these  punishments  (2^).  Even  the  temporary  exile  would, 
under  that  law,  have  been  held  to  have  a  fixed  domicil  in  the 
place  of  his  relegation,  though  still  to  have  preserved  his 
Original  DomidL 


autem  habere  potest  et  relegatus  in  eo  loco  unde  arcetur  ut  Marcellas 
acribit." — L.  xxvii,  s.  3,  ibid.  See  alBO  1.  lix.  s.  19,  de  Pixnia,  "  Item 
quidam  AvaXiSrf  sunt,  hoc  est  sine  civitate  ut  sunt  in  opus  publicum 
perpetuo  dati,  et  in  insulam  deportati,  ut  ea  quidem  qu»  juris  dvilis 
8unt,non  habeant,  qusB  vero  juris  gentium  sunt,  habeant."  By  ''jus 
gentium  "  is  meant ''  Private**  not  *'  Public  International  Law." 

(^)  Compare,  too,  the  reasoning  of  BarboM — **^  Relegatus  retinet  do- 
nicilium  in  eo  loco  ubi  habitat  relegationis  causft  ex  text,  quem  ad  hoc 
darum  suspioor  in  I,  JUii  Itberorumy  sec.  relegatus  f,  ad  municip.  cujus 
verba  sunt  Belegatus  in  eo  loco  in  quem  relegatus  est,  interim  domi- 
cilium  habet ;  ad  quod  dicendum  impellet  diet:  ilia,  interim,  verboque 
iUo  neoessarium,  nam  quamvis  poet  qusdsitum  domiciHum  mutari  possit^ 
attamen  dnm  qusesitnr  et  retinetur,  abesse  debet  animus  ab  eo  disoe- 
dendi,et  ideo  destinatus  animus  illique  permanendi  adeese  dicitur,  prout 
requiritnr  ad  quaerendum  domicilium,  ut  supra  dicitur.  Non  tamen 
obliyiscar  Ulpiani  auctoritatem  tn  I.  efus  qui  manumissus  aec.  final,  ff,  ad 
municip.  quA  probatur  relegatum  domicilium  reti^iere  eo  loci  unde 
arcetur  habere,  ubi  glosi,  ultim.  exponendo  ilia  verba  unde  arcetur^ 
dicit,  id  est,  in  quo :  sed  hujusmodi  Ulpiani  responsio  nullam  afiert 
contrarietatem  cum  Fkiulo  Jurisconsulto  in  d.  see.  relegatus;  reject^ 
enim  glosses  distinetione  dicentis  in  perpetuo  relegate  planum  esse  quod 
in  dicto  sec.  relegcUum  asserit  Paulus  Jurisconsultus,  alios  non  ita,  quasi 
insinuat  tunc  procedere  Ulpiani  dictum ;  tenendum  igitur  est  relegatum 
domicilium  habere  eo  loci  unde  arcetur.  scilicet  ab  eo  unde  trahit  ori- 
ginem,  et  in  eo  loco  in  quem  relegatus  est^  exclus&  denique  intelligentift 
de  exul&tu  in  perpetuum,  propter  dictionem,  inieri^n,  de  quft  in  d.  see, 
rdegatus^  de  quo  tamen  vide  Petr.  Qreg,  in  Tract,  de  Bene/lciisy  cap.  36, 
num.  20.  Campanil,  d.  cap.  8,  num.  25.*' — Barbosa  de  Oficio  et  Potest 
iate  Episecpi^  Alleg.  lY.  s.  35. 

VOL.  rv.  K 
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CXC.  The  French  juiists,  however,  have  no  doubt  that,  for 
the  purposes  of  testamentary  succession,  his  Original  Domicil 
would  be  alone  considered.  Acting  on  this  interpretation  of 
the  Soman  Law,  they  classed  persons  condemned  for  a  term 
of  years  to  the  galleys  in  the  same  category  with  respect  to 
their  Domicil  as  people  absent  on  a  long  voyage,  and  therefore 
considered  them  as  retaining  the  Domicil  of  Origia 

CXCL  It  is  equally  clear,  in  spite  of  two  sentences  passed 
during  the  time  of  the  French  Revolution  to  the  contrary,  that 
the  person  banished  (z)  for  life,  (deporte),  whether  for  a  civil 
or  political  ofiPence,  loses  his  Original  DomiciL  It  cannot  be 
doubted  that  the  same  sentence  would  be  passed  in  England 
with  respect  to  persons  transported  for  life. 


XL — THE  EBOGRANT. 


CXCII.  The  Fugitive  from  his  country  on  accoimt  of  civil 
war  is  held  not  to  have  lost  his  intention  of  returning  to  it, 
and  therefore  still  retains  his  Domicil  in  his  native  land  (a). 


(s)  Merlin,  Bip.  de  Jur,  Domicile  lY.  ''  Belegatus  integrum  suum 
statiim  retinetp  et  dominium  rerum  suarum,  et  patmm  potestatem,  sive 
ad  tempuB,  sive  in  perpetuum  relegatus  sit.  Deportatio  autem  ad 
tempus  non  est." — Dig,  48,  t.  xzii.  1.  zviii,  The  pmses  had,  latterly 
power  given  him  to  interdict  a  person  domiciled  in  his  Province,  not 
merely  from  the  Province,  but  also  from  his  place  of  origin. 

(a)  Maecardue,  after  stating  the  ordinary  presumption  of  law,  re- 
marks, *'  Preterra  illud  sic  velim  limites,  ut  non  procedat,  quando  qois 
aliquo  metu  impulsus,  res,  &mlliamque  suam  alibi  transtulerit :  non 
enim  ibi  durante  metu  domicilium  contrazisse  prsBsumitur:  ita  de- 
cisum  fuit  a  Pet,  de  Uhald,  in  d,  tract,  de  Cano,  Episcop,  et  Pcurochy  c.  vii. 
vers,  octavo,  qusesitur  post  num.  9,  ubi  quaestionem  illam  diremit,  Pa- 
rochianus  est  quidam  nescio  cujus  Ecclesise  in  rare  sitae,  quaa  in 
cujuspiam  dvitatis  dominatu  erat :  hie  bello  hostiumque  inmumitate 
quae  ibi  flagrabat,  coactus,  unft  cum  domesticis  et  supellectili,  ne  sibi 
aliqua  vis  inferretnr  domicilium  mutavit,  illique  commigravit  Parochiae, 
quae  in  iU&  erat  urbe  constructa.    Hie,  dum  mors  immineret,  cuidam 
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CXCIII.  This  proposition  was  fully  established  in  France 
towards  the  beginning  and  about  the  middle  of  the  last 
century,  with  respect  to  the  EngUsh  who  followed  the  fortunes 
of  James  the  Second  after  his  abdication  '*  The  English/' 
(says  BouUenois),  ''who  following  King  James  the  Second, 
''  sheltered  themselves  in  France,  have  been  maintained  in 
''  their  laws ;  they  may  make  wills^  as  to  the  form  (&),  as  it  is 
"  practised  in  England,  and  their  wills,  clothed  with  this  for- 
"  mality,  are  esteemed  valid  in  France." 

CXCIV.  It  is  of  course  possible  that  the  Prisoner,  the  Exile, 
the  Emigrant,  or  the  Fugitive,  may,  by  continuing  to  reside  in 
a  country  after  the  coercion  has  been  withdrawn,  and  after  his 
power  of  choice  has  been  restored  to  him — ^like  the  minor  who 
resides  in  a  place  after  his  minority  has  ceased — acqtdre  a 
Domicil  therein. 

CXCV.  Both  these  points  were  considered  in  a  case  which, 
in  the  year  1838,  was  brought  before  the  Prerogative  Court  of 
Canterbury. 


terdas  Ecclesiss  nescio  quid  legavit  ibique  se  humari  legit.  Qii»ro 
igitur  com  in  paxochift  parochialis  Ecclesiee  in  ill&  urbe  positce  deces- 
serit,  cai  parochiali  Ecdeaiae  canonica  debeatur  ?  Debebitume  paro- 
chiali  Eoelesiie  constitutae  in  civitate  abi  iUe  mortuua  est,  an  vero 
parochiali  Eodesiffi  sites  rori,  cfjjxiB  moriens  erat  Farocbianus  ?  Debe- 
bitnr  proiecto  canonica  parochiali  Ecclesifs  rurali,  etenim  cum  e  rare 
ducesaerit  ob  hostium  metum^  non  desitt  ease  parockiantu  Ecdegice  ru^ 
ticana  :  nee  domicilium  mutdMe  prceawnitur  et  $i  omnino  cum  suis  in 
Ufhem  seae  conttderit^  cum  eo  consUio  e  mild  non  abterit^  id  perpHiM 
v,rbem  incderet  quod  nimitdm  requtritur  v4  cenaeatur  domicilium  mu- 
tdaae^^  &c.  &a,  citing  Ulpiany  Paul,  and  Celaua.  De  Probationibua 
Cond.  DXXXV.  s.  26—29,  vol.  L  p.  249. 

**  Hanc  tameti  dedsionem  intelliges  "  (says  Maacardua^  referring  to  the 
passage  last  cited)  ''  ut  prooedat  quando  durante  metu  rus  non  se  con- 
tulit,  vemm  secus  esset,  si  postquam  metus  oessaverit  in  urbe  remanserit : 
tunc  enim  mutftsse  mrale  et  urbanum  domicilium  legtsse  praesumitur,** 
&c.— iWd 

(6)  Le  Traits  de  la  RealitS  et  Peraonalti  dea  Valuta,  t.  i.  tit.  ii.  c.  3. 
See  also  Deniaart,  t.  i.  tit  **  Anglais."  Both  cited,  Collectanea  Juridica, 
vol.  i.  p.  329 ;  in  Monsieur  Target' a  Opinion  on  the  Ducheaat^  Kingatoti's 
win, 
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CXCVI.  The  £Bu;t8  of  this  case  (c)  were  thus  stated  by  the 
Jadge,  (Sir  Herbert  Jeiiner),  "  that  the  deceased,  Guy  Henri 
"  du  Vol,  Marquis  de  Boxmeval,  died  at  the  age  of  seventy-one, 
"  on  the  22nd  of  September,  1826,  in  Norton  Street,  Fitzroy 
''  Square  (London) :  that  the  will  in  question  was  made  in 
"  the  English  form,  and  was  executed  for  the  purpose  of  dis- 
«  posing  of  the  property  in  England  alone,  being  confined 
"  simply  to  that ;  that  he  also  made  a  will  in  1826,  at  Paris, 
'^  by  which  he  disposed  of  his  property  in  France,  and  that 
"  he  thereby  constituted  the  Yicomte  de  Bonneval,  his 
*'  nephew,  (son  of  the  party  before  the  Court,  the  Comte  de 
''  Bonneval),  sole  and  universal  heir :  that  the  deceased  was 
"  bom  in  France,  in  1 765,  of  French  parents,  and  continued 
•**  to  reside  there  till  1792,  when  he  left  that  country  in  conse- 
"  quence  of  the  Revolution :  that  his  parents  were  of  high 
*'  rank,  and  that  he  succeeded  to  estates  in  France,  and  was 
"  President  h,  Mortier  in  the  Parliament  of  Normandy ;  that 
"  on  his  leaving  France,  in  1792,  he  proceeded  first  to  Ger- 
''  many,  and  afterwards  to  England,  and  continued  to  reside 
"  here  till  1814  or  1815,  during  which  time  he  received  an 
"  allowance  &om  the  government  of  this  country  as  a  French 
"  emigrant :  that,  on  the  return  of  the  Bourbons,  he  repaired 
"  to  France,  and  it  is  stated,  on  behalf  of  his  brother,  (who 
*'  asserts  the  French  Domidl),  that  the  deceased  went  to 
'^  France  in  1814,  and  that,  on  the  escape  of  Buonaparte  from 
''  Elba,  he  came  again  to  this  coimtry,  but  returned  to  France 
''in  18J6:  that,  from  1815,  (according  to  the  statement  of 
"  the  brother),  he  continued  to  reside  in  France,  occasionally 
*'  visiting  this  country,  till  1821,  when  he  became  entitled  to 
*'  certain  property,  imder  the  will  of  bis  aunt,  including  the 
''  ch&teau  and  estate  of  Soquence  in  the  district  of  Bouen, 
''  and,  in  1K23,  he  succeeded  to  part  of  the  estate  of  his 
"  mother ;  that  from  1814  to  1827,  he  was  actively  engaged  in 
"  the  settlement  of  his  property  and  feunily  affairs  in  France  ; 


(e)  De  Bonneval  v.  De  Bonneval,  1  Curtei^  Eodesiastioal  Reports,  856. 
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^'  that  he  agreed  to  purchase  of  hts  brother  part  of  his 
"  paternal  property,  which  had  been  confiscated  under  a 
"  decree  of  the  French  Government,  and  to  part  of  which 
^'  property  he  was  entitled.  It  is  further  stated  that,  in  the 
"  deed  of  purchase  of  these  estates  in  1S27,  made  at  Paris, 
"  the  deceased  is  described  as  '  residing  usually  at  the  chateau 
"  '  of  Sequence,'  and  that,  in  a  decree  of  the  Court  of  Appeal 
*'  at  Caen,  he  is  described  as  '  living  on  his  rents,  and  domiciled 
"  '  in  the  commune  of  Sahurs,  district  of  Rouen.'  The  act  or 
'^  petition  goes  on  to  state  that,  in  1825,  the  deceased  received 
"  compensation  as  a  French  emigrant  for  the  property  con- 
"  fiscated  at  the  Revolution,  and  that,  firom  1815  to  1821,  he 
"  resided  on  his  property  in  France,  and  took  up  his  Domicil 
'*  in  the  ch&teau  of  Sequence,  and  maintained  it  till  his  death  ; 
"  that,  from  1815  to  1821,  he  made  occasional  visits  to  Eng- 
^'  land,  and,  in  1821,  he  took  a  house  in  Norton  Street,  in 
*'  which  he  resided  when  he  came  to  England,  but  that  such 
*'  visits  (which  is  not  denied  by  the  other  side)  were  in- 
"  temipted  for  several  years  together ;  that,  in  1834,  he  came 
*^  to  England,  but  with  the  intention  of  returning  again  to 
"  France ;  that  he  was  rated  as  proprietor  of  the  property  at 
"  Sequence  to  the  electoral  contributions  of  the  district ;  that 
"  he  exercised  his  political  rights  as  a  French  subject,  and  con- 
"  stantly  described  himself,  and  was  described  in  legal  pro- 
"  ceedings,  as  domiciled  in  France,  and  there  are  entries  in 
"  the  Register  of  Mortgages  at  Rouen,  firom  1827  to  1836,  in 
"  which  he  is  so  described ;  that  the  deceased  was  a  Marquis 
"  of  France,  and  by  the  will  of  1826,  disposing  of  his  property 
"  in  France,  he  directs  his  nephew,  out  of  certain  estates  in 
"  France,  to  form  a  majoroit,  to  serve  as  an  endowment  to  the 
"  title  of  hereditary  Marquis,  granted  to  their  ancestors  about 
''  1680,  and  to  settle  the  same  upon  the  heirs  male  of  their 
"  name,  by  order  of  primogeniture  and  proximity  to  the  elder 
^  branch.  These  are  the  grounds  upon  which  the  brother 
"  contends  that  the  deceased  was  domiciled  in  France,  and, 
"  consequently,  that  the  validity  of  the  will  must  be  detor- 
"  mined  by  the  law  of  that  country. 
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"  On  the  other  side,  it  is  alleged  that  the  deceased  came  to 
"  this  country  in  1793,  and  that,  with  certain  exceptions,  he 
"  ever  after  resided  here,  down  to  the  time  of  his  death ;  that 
^'  in  June,  1814,  the  deceased  took  the  lease  of  a  house  in 
"  Mortimer  Street,  Cavendish  Square,  for  the  term  of  eight 
''years;  and,  in  1820,  he  took  the  lease  of  another  house 
"  in  Norton  Street  for  forty-four  years,  for  which  he  paid 
"  £360  premium,  and  a  rent  of  £¥)  per  annum,  putting 
"  himself  to  considerable  expense  in  fitting  up  and  furnishing 
"  the  house,  which  he  continued  to  occupy  till  his  death, 
"  keeping  up  an  establishment  of  servants  there,  and  spoke 
"  of  the  house  as  his  '  home/  The  act  denies  that  on  his  re- 
"  turn  to  France,  he  was  generally,  or  principally,  resident 
''  there  from  1814  to  1841,  and  alleges,  that  in  1821  he  had 
''  no  house  in  France^  but  went  there  merely  to  visit  his 
*^  friends  and  relations,  and  to  obtain  compensation  for  his 
"  losses ;  that  after  he  became  entitled  to  the  ch&teau  and 
''  estate  of  Sequence  in  1821,  he  was  involved  in  lawsuits  in 
*'  France,  which  he  was  compelled  firequently  to  visit,  passing 
"  considerable  portions  of  time  there ;  and,  in  order  to  give 
"  validity  to  acts  done  there,  he  was  obliged  to  describe  him- 
''  self  as  of  a  certain  residence  in  that  kingdom ;  but,  from 
"  1834  to  the  time  of  his  death,  he  continued  permanently  to 
"  reside  in  this  country  without  paying  a  single  visit  to  France, 
"  though  not  prevented  from  doing  so  by  ill  health,  or  by  any 
"  other  circumstance  than  his  uniformly  avowed  preference 
"  for  a  residence  in  this  country ;  and  that  in  1834,  the  name 
"  of  the  deceased  was  included  in  the  list  of  persons  entitled 
"  to  vote  at  the  election  of  members  of  Parliament  for  the 
"  borough,  and  that  he  at  all  times  kept  his  property  in  Eng- 
"  land  wholly  distinct  from  his  property  in  France.  In  the 
^'  reply,  it  is  alleged  that  the  deceased  kept  up  an  establish- 
''  ment  at  Sequence,  and  that  at  his  death,  a  correspondence, 
"  consisting  of  about  1200  letters,  dated  from  1818  to  1835, 
"  and  from  diflferent  persons  and  places,  was  found  at  his 
"  chateau  at  Sequence  carefully  preserved  and  classed,  and  that 
"  the  family  papers  and  plate  were  deposited  there ;  that  the 
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'*  house  in  London  was  kept  for  his  convenience  when  here, 
"  and,  in  case  of  new  disturbances  in  France,  of  which  he  ex- 
"  pressed  fears ;  and  that  he  exercised  in  France  the  political 
"  rights  of  a  French  subject'* 

CXCVII.  The  learned  Judge  then  referred  to  the  principles 
of  law  laid  down  in  SoniervUle  v.  SomerviUey  and  continued 
— "  Applying  these  principles  to  the  case  now  to  be  decided, 
''  there  is  no  doubt  that  the  Doxnicil  of  Origin  of  the  deceased 
"  was  France ;  for  there  he  was  bom,  and  continued  to  reside 
"  from  1765  to  1792 ;  and  he  left  that  country  only  in  conse- 
"  quence  of  the  disturbances  which  broke  out  there.  He 
"  came  here  in  1793 ;  but  he  came  in  the  character  of  a 
''  Frenchman,  and  retained  that  character  till  he  left  his 
"  country  in  1814  ;  for  he  received  an  allowance  from  our  go- 
"  vemment  as  a  French  emigrant.  Coming  with  no  intention 
"  of  permanently  residing  here,  did  anything  occur  while  he 
"  was  resident  here  to  indicate  a  contrary  intention  ?  It  is 
"  clear  to  me  that,  as  in  the  case  of  exile,  the  absence  of  a 
"  person  from  his  own  country  will  not  operate  as  a  change  of 
''  domicil :  so,  where  a  party  removes  to  another  country,  to 
"  avoid  the  inconveniences  attending  a  residence  in  his  own, 
he  does  not  intend  to  abandon  his  Original  Domicil,  or  to 
acquire  a  new  one  in  the  country  to  which  he  comes  to  avoid 
'^  such  inconveniences.  At  all  events,  it  must  be  considered 
'*  as  a  compulsory  residence  in  this  country :  he  was  forced  to 
"  leave  his  own,  and  was  prevented  from  returning  till  1814. 
"  Had  his  residence  here  been  in  the  first  instance  voluntary ; 
"  had  he  come  here  to  take  up  a  permanent  abode  in  this 
"  country,  and  to  abandon  his  Domicil  of  Origin— that  is,  to 
"  disunite  himself  from  his  native  country — ^the  result  might 
'^  have  been  different  It  is  true,  that  he  made  a  long  and 
**  continued  residence  in  this  country ;  but  I  am  of  opinion 
"  that  a  continued  residence  in  this  country  is  not  sufficient  to 
"  produce  a  change  of  domicil ;  for  he  came  here  avowedly  as 
''  an  emigrant,  with  an  intention  of  returning  to  his  own 
'*  country  as  soon  as  the  causes  ceased  to  operate  which  had 
"  driven  him  from  his  native  home.     He  remained  a  French- 
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"  man ;  and  if  he  had  died  during  the  interval  between  1798 
"  and  1815^  his  property  would  have  been  administered  ao- 
**  cording  to  the  law  of  France. 

"  Up  to  1814,  then,  he  had  not  acquired  a  domicil  in  this 
"  countiy ;  the  connection  with  his  native  country  was  not 
"  abandoned :  from  whence,  then,  is  the  Court  to  collect  that 
"  he  had  at  any  time  acquired  a  domicil  in  this  country,  by 
^'  any  act  manifesting,  an  intention  to  do  so  ?  I  can  find  no 
''  fact  beyond  the  mere  residence  in  this  country  till  1814*,  and 
'^  his  taking  the  lease  of  a  house  for  eight  years^  which  would 
'^  be  a  strong  fact  to  shew  intention,  if  followed  up  by  a  con- 
"  tinned  residence  here.  But  what  is  the  fact  ?  In  1814  the 
''  Bourbons  were  restored ;  and,  as  he  returned  to  his  own 
"  countiy  after  taking  this  house,  the  inference  is  that  he  did 
^^  not  intend  to  reside  here,  but  took  the  house  with  a  view  of 
*'  securing  a  residence  of  his  own  if  he  should  be  forced  to 
^*  return  hither :  and  it  turned  out  that  his  apprehensions 
^'were  not  ill-foimded.  He  remains  in  France  during  the 
''  greater  part  of  the  interval  between  that  time  and  1821. 
^  It  is  alleged  that  he  was  employed  during  these  visits  in 
**  settling  his  family  affidrs,  and  it  has  been  aigued  that  his 
**  return  to  France  was  not  in  order  to  resume  his  French 
**  Domicil,  an  aigument  which  might  have  some  force  if  he 
^'  had  lost  his  French  DomiciL  But  the  question  is,  had  he 
<'  abandoned  his  French  Domicil  ?  I  am  of  opinion  that  he 
'^  had  not  abandoned  his  French  Domicil,  nor  acquired  one  in 
«  England,  up  to  1814  or  1816." 

CXCYIIL  The  learned  Judge  proceeded  to  observe  that 
there  was  no  evidence  as  to  the  period  from  1815  to  1821, 
during  which  he  resided  in  England;  and  that  the  evidence 
with  respect  to  the  periods  of  time  during  which  the  deceased 
resided  in  England  and  France  respectively,  was  very  loose : 
but  it  was  proved  that  he  left  England  in  1828,  and  resided 
entirely  in  France  for  three  years  and  a  half,  and  that  he  was 
again  absent  from  England  for  eight  months,  and  that  in  a 
contract  for  the  sale  of  some  property,  he  was  described  as 
*^  residing  usually  at  the  ch&teau  de  Sequence,  near  Bouen ;  '^ 
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and  that  between  1830  and  1834,  he  had  been  irequently 
seen  to  proceed  up  the  river  by  the  steam-boat  to  Bouen.  The 
learned  Judge  concluded  with  these  observations,  '^  Now, 
"  under  the  circumstances,  it  appears  to  me  that  there  is  no 
"  evidence  to  shew  that  the  deceased  ever  acquired  a  domicil  in 
"  this  country.  I  see  nothing  but  the  fact  of  the  taking  of  the 
"  lease  of  a  house  in  Norton  Street  in  1820,  for  a  long  term 
"  undoubtedly,  but  which  does  not  appear  to  denote  anything 
**  more  than  an  intention  of  providing  a  place  of  occasional 
*'  residence  in  this  countiy.  But  up  to  1820,  he  had  acquired 
<'  no  domisil  here,  and  during  the  subsequent  time  he  was 
'*  absent  in  France  for  several  years :  there  is  nothing  there- 
"  fore,  to  shew  that  he  had  abandoned  his  Original  Domicil, 
**  and  taken  up  his  sole  Domicil  (for  that  is  the  expression  used 
**  in  SomervUle  v.  SomervUle,)  in  this  countiy,  although  he 
*^  kept  two  female  servants  in  this  country :  yet — when  I  find 
"  that  he  kept  an  establishment  at  Sequence ;  that  he  had 
**  plate  and  furniture  worth  ^1,200;  that  his  family  papers 
*'  and  his  correspondence  were  deposited  there,  the  letters 
*^  classed  and  arranged ; — ^his  having  a  house  here  can  have  been 
''  only  for  an  occasional  residence  in  England,  even  if  he 
**  divided  his  residence  between  the  two  countries,  or  even  if 
**  he  spent  the  greater  part  of  his  time  here  :  but  all  the  evi- 
"  dence  as  to  his  continual  residence  in  this  country  is  that  he 
"  resided  here  from  1834  to  1836;  though  it  does  not  appear 
**  that  he  did  not  intend  to  return  to  France.  I  do  not  con- 
*^  sider  that  in  this  case,  any  more  than  in  SomervUle  v. 
^*  SomerviUey  the  declarations  made  by  the  deceased  at  differ- 
^*  ent  times,  that  he  preferred  a  residence  in  this  country,  can 
'^  be  a  ground  upon  which  the  Court  is  to  rest  its  judgment ; 
*'  the  domicil  cannot  Depend  upon  loose  grounds  of  this  sort^ 
*'  where  there  are  documents  which  shew  that  the  party  looked 
'*  to  France  as  his  home.  Unless  the  evidence  was  nicel} 
"  balanced,  the  Court  would  pay  no  regard  to  such  declara 
'*  tions,  shewing  a  preference  for  a  residence  in  this  country. 
**  and  not  a  decided  intention  to  abandon  his  native  land,  and 
**  take  up  his  residence  here." 
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CXCIX.  The  Court  having  then  alluded  to  the  cixcuxn- 
Btaace  of  the  deceased's  description  in  l^al  documents-— of  his 
having  exercised  political  rights  in  France— of  his  being  a  re- 
gistered voter  in  England — of  his  refusing  contribution  to 
certain  i!rench  rates,  (concerning  which  no  judicial  decision 
had  taken  place,) — ^jHroceeded,  '^  I  am,  therefore,  of  opinion, 
'*  that  the  deceased  continued  a  domiciled  French  subject  to 

the  time  of  his  death,  and,  consequently,  that  the  validity  or 

invalidity  of  his  will  must  be  determined  by  the  French 
"  tribunals,  and  not  by  this  Court"'  (d). 

CC.  This  point  of  residence  under  constraint  aa  an  exile, 
seems  to  have  been  quite  applicable  to  the  succession  to  the 
goods  of  Henrietta  Maria,  which  is  mentioned  in  another  part 
of  this  work. 


CORPORATION. 

CCI.  (e)  The  definition  of  Domicil  which  has  been  given 
above,  and  every  other  definition,  is  founded  upon  the  habits 
and  relations  of  the  nattu*al  man ;  and  is  therefore,  of  course, 
inapplicable  to  the  artificial  and  legal  person  whom  we  call  a 
Corporation. 

It  is,  nevertheless,  necessary  for  the  purposes  of  justice,  that 
an  artificial  Domicil  should  be  assigned  to  this  artificial  person, 
and  one  formed  on  the  analogy  of  natural  persona 

In  most  cases  there  is  a  clear  and  palpable  connection  be- 


{d)  The  practice  of  the  Court  in  these  cases  is  thus  stated: — "The 
precise  form  in  which  the  Court  must  pronounce  its  sentence  is  this : 
That  the  deceased,  at  the  time  of  his  death,  was  a  domiciled  subject  of 
PrancQ,  and  that  the  Courts  of  that  country  are  the  competent  autho- 
rity to  determine  the  validity  of  his  will,,  and  the  succession  to  his 
personal  estate ;  and,  as  in  the  case  of  Hare  v.  Nasmyth  (2  Addatns, 
p.  25),  the  Court  suspends  proceedings  here  as  to  the  validity  of  the 
will,  till  it  is  pronounced  valid  or  invalid  by  the  tribunal  of  France.** 

(e)  Savigny  viii.  s.  354. 
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tween  the  territory  and  the  legal  person,  e.  g.  municipalities^ 
churches^  hospitals,  colleges^  and  the  lika 

More  difficulty  arises  in  the  case  of  companies  and  societies, 
formed  for  the  purpose  of  carrying  on  commerce  and  traffic, 
to  which  it  is  difficult  to  assign  a  definite  seat,  as  in  the  case 
of  traffic  carried  on  by  means  of  steamboats,  railways,  and 
electric  tel^raphs,  which  may  be  connected  with  and  pass 
through  different  territories,  as  every  Rhine  steamer,  and 
almost  every  German  railway  does :  and  in  these  cases,  one  of 
two  things  must  happen,  viz.,  either  a  domicU  must  be  sped- 
fied  in  the  charter  of  their  constitution  (/),  or  the  court  which 
exercises  jurisdiction  with  respect  to  it,  must  determine,  by 
artificial  rules,  which  is  the  central  point  of  the  enterprise  (g) 
and  make  that  the  Domicil. 

COIL  The  leading  English  case  upon  this  point,  is  the 
Carton  Iron  Ccympany  v.  Jcumea  Madaren  amd  others.  It 
was  a  question  of  domicil  for  the  purposes  of  jurisdiction^ 
The  case  travelled  through  the  Bolls  Court  to  the  House  o 
Lords :  and  the  result  of  it  seems  to  be  that  a  company,  accord- 
ing to  English  Law,  may  have  two  domicils  for  the  purposes  of 
jurisdiction ;  but  that  such  a  domicil  cannot  be  created  by  the 
agency  of  *  person  who  haa  no  concern  whatever  in  the 
management  of  the  affairs  of  the  company,  although  he  be 
employed  in  selling  its  gooda  The  doctrine  of  Principal  and 
Agent  had  more  influence  on  this  decision  than  the  ordinary 
rules  of  DomiciL 


(/)  This  haa  been  done  in  the  case  of  various  Prnssian  and  Saxon 
Bailways. — JSamgr^y  ib. 

(ff)  ^l>en  mittelpunkt  der  Qeschiifte;  le  centre  de  Pentreprise.*' — 
Ibid. 
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CHAPTER  til. 


DOMICIL  OF  CHOICEL 


CCIIL  It  remains  to  consider  the  Domidl  of  Choice^  which 
may  be  conveniently  considered  under  the  question  of  Change 
of  Domicil,  the  subject  of  this  chapter. 

CCIV.  It, may  be  taken  as  a  general  maxim  of  European 
and  American  Law  (a)  that  every  person  aui  juris  is  at  liberty 
to  choose  his  Domicil  and  to  change  it  according  to  his  incli- 
nation. 

CCV.  An  exception  should,  perhaps,  be  made  now,  as  in 
the  time  of  Ghrotius,  with  respect  to  the  subjects  of  Rus8ia(&). 

CCVI.  According  to  the  Roman  Law,  if  the  change  of 
abode  were  made  to  avoid  discharging  the  offices,  or  paying 
the  taxes  of  the  place  of  domicil,  two  things  were  required, 


(a)  Nihil  est  unpedimento  quo  minos  quia  ubi  yelit,  habeat  domi- 
oilium  quod  ei  interdictam  non  ait.  Diff,  GO,  1. 1,  b.  31,  ad  Munieip, 
Domiciliam  re  et  &cto  transfertor  non  nndft  oontestatione^  aicut  in  his 
exigitor,  qui  negant,  se  posse  ad  mimera  ut  incolas  yocari  S.  20,  ibid, 
Inoola  jam  moneribua  publids  destinatoa,  nisi  perfecto  munere,  inoo- 
latui  renuntiare,  non  potest  S.  34,  eod.  Non  tibi  obest,  si  cum 
incola  esses,  aliquod  munus  suaoepisti,  modo  si  antequam  ad  alios 
honores  vocareris  domidHum  transtulistL— Cocfc  x.  t.  40, 1.  i.  de  InooUs. 
Vide  ante* 

(6)  Orotiue  says  (L  u.  c.  v.  s.  34,  De  Jure  Belli  ^  Paeie)y  "  Solet  hie 
illud  qu«ri  an  dribus  de  civitate  abeoedre  liceat,  veniA  non  impetratft. 
Sdmns  populos  esse  ubi  id  non  Hceat,  ut  apud  Mosehos :  nee  negamus 
talibuB  paaia  iniri  posse  sodetatem  dvilem,  et  mores  vim  pacti  acdpere. 
Bomania  legibus,  sultem  posterioribus,  domicilium  quidem  transfers 
licebat :  sed  non  eo  minus  qui  transtulerat  munidpii  sui  muneribns 
obligabatur :  vemm  in  quos  id  constitutum  emt,  ii  manebant  intra 
fines  imperii  Eomani :  atque  ea  ipsa  constitutio  spedalem  spectobat 
utilitatem  tributariie  prestationis." 
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that  the  change  of  domicil  should  be  real  and  bond  fide ; 
another,  that  it  should  have  been  made  before  the  nomination 
to  the  office  or  the  assessment  of  the  tax  had  taken  place. 

CCYIL  Questions  as  to  change  of  domicil  may  be  classed 
under  two  divisions, — 1.  Change  of  Domicil  from  one  town  or 
one  province  to  another  within  the  same  country ;  2.  Change 
of  Domicil  from  one  country  to  another.  But  as  the  same 
principles  apply  to  both,  it  will  be  convenient  to  consider  them 
together* 

CCVIII  Whenever  the  facts  and  circumstances  are  such 
as  to  beget  a  doubt,  whether  a  domicil  has  been  required  or 
not,  recourse  must  be  had  to  probable  conjectures  (c)  (conjee- 
turcB  proboMles),  and,  though  all  cases  must  in  a  great  measure 
be  dependent  on  their  particular  circumstances,  yet  it  is  most 
important  to  bear  in  mind  that  the  opinion  of  jurists  and  the 
decisions  of  Courts  of  Justice  have  impressed  a  character  upon 
certain  circumstances  as  affording  the  best  criteria  of  Domicil, 
as  legal  presumptions  of  the  intention  of  the  party  deduced 
from  his  acta  '^  In  allegations''  (says  Lord  Chancellor  Cotten- 
•*  ham)  "  depending  upon  intention,  difficulties  may  arise  in 
'^  coming  to  a  conclusion  upon  the  fruits  of  any  particular  case ; 
"  but  those  difficulties  will  be  much  diminished  by  keeping 
"  steadily  in  view  the  principle  which  ought  to  guide  the  de- 
*'  dsion  as  to  the  application  of  the  &ct8''  (d). 


(c)  ''Quoties  autem  non  certo  confltat  ubi  quis  domidlium  habeat,  et 
an  animus  sit  inde  non  discedendi,  ad  oonjectnras  probabiles  recur- 
rendom,  ex  variis  circumstantiis  petitas,  etsi  non  omnes  sequd  firmee, 
ant  singolse  solse  consideratso  non  asqud  urgentes  sint,  sed  moltom  in  lis 
valeat  judicis  pmdeutis  et  circiunspecti  arbitrium.*'— J.  Voei,  1.  v.  t.  i. 
s.  97.  De  Judiciisj  &c.  "  Dans  les  faits  que  les  lois  Bomaines  sig- 
nalent  comme  dea  signes  caracteristiqnes  de  domicile."— 2>ttra9i^on, 
p.  100,  t.  i.  See,  too,  the  speech  of  the  Avocat-G^^ral  in  the  case  of 
Mademoiselle  de  ChoiseaL^^''  Mais  comment  connaitre  le  fait  de  llia- 
bitation  r^elle;  comment  avoir  des  prenves  de  la  volont^f  &c.  &c. 
Lee  joges  ne  peuvent  done  en  didder  que  par  des  oof^fedures,^ — Beni" 
•art  J  DamieiUf  11. 

(d)  Munro  v.  Munro,  7  Clarke  and  Finndl^*s  Reports  of  Caeee  in  the 
House  of  Lards,  p.  877. 
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CCIX.  The  circumstances  which  appear  principally  to  be 
relied  upon  as  affording  evidence  of  the  intention  {anvmu8 
trw/inendi)  are  the  following. 

OCX.     1.  Place  of  Birth  and  Origin. 

2.  Oral  and  Written  Declarationa 

3.  The  Place  of  Death. 

4.  The  Place  of  Wife  and  Family. 
6.  The  House  of  Trada 

6.  The  depositary  of  Family  Papers  and   Me- 

moriala 

7.  The  Mansion  House. 

8.  Description  in  Legal  Documents. 

9.  Possession   and  exercise  of  PoUtical    Rights 

and  Privileges. 

10.  Possession  of  Real  Estate. 

11.  Length  of  residence  and  lapse  of  Time. 
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CHAPTER  XIII. 

CRITEBIA  OF  DOBOCIL. — ^L  PLACE  OP  ORIGIN. 

CCXI.  The  Domicil  resulting  from  Origin  is  to  be  distin- 
guished, as  has  been  always  observed,  from  the  accidental 
place  of  biiih,  which  affords  a  much  fainter  kind  of  presump- 
tion (a).  The  place  of  Origin  continues  to  be  the  Domicil 
until  it  be  changed  either  by  those  who  have  the  power  to 
change  it,  as  in  the  case  of  pupillage,  or  by  a  party  awi  juris. 

CCXIL  The  doctrine  of  the  Civil  Law  is  explicit  "  Let 
**  each  person  foUow  the  origin  of  his  father ; "  that  is,  each 
person  legitimately  born ;  for  the  doctrine  is  equally  explicit 
that  "  whoever  has  no  lawful  father,  his  first  origin  is  deemed 
**  to  be  firom  his  mother  "  (6). 

CCXIII.  In  Bruce  v.  Bruce  (c),  the  first  case  of  Domicil 
brought  before  the  House  of  Lords,  Lord  Chancellor  Thurlow 
said,  '^  a  person's  Origin,  in  a  question  of  where  is  his  Domicil  ? 
'*  is  to  be  reckoned  as  but  one  drcumstance  in  evidence  which 
^  may  aid  other  circumstances;  but  it  is  an  enormous  proposi- 
*^  tion  that  a  person  is  to  be  held  domiciled  where  he  drew  his 
**  first  breath,  without  adding  something  more  unequivocal'" 


(a)  Chkim'  v.  G*Danid,  1  Binney*s  Reports,  p.  349  (American).  The 
Lord  Chanoellor  said,  in  Sir  C,  Douglass  ease,  <' Birth  affords  aome 
ai^gpunent,  and  might  turn  the  scale  if  all  other  circnmstanoes  were  in 
CBquUthrioJ*  Ommaney  v.  Bingham.  See  note  to  Lord  SomerviU^t 
case,  4  Vesey^B  Btports.  Marsh  v.  Hutchinson,  2  Bosanquet  and  PvUer's 
Reports,  p.  219. 

(6)  ^  Exemplo  senatorii  ordinis.  Patris  originem  unusqidsqiie  sequa- 
tnr.  Cod,  X.  t.  zzxii.  L  xxzvi.  ''  Ejus  qui  justum  patrem  non  habet, 
prima  origo  a  mBXxe.^-^Dig.  50,  t.  L  L  iz. 

(c)  Note  to  Marsh  v.  HtUckinson,  2  Bosanquet  and  Puller,  p.  231. 
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And  in  Bempde  v.  Johnson  (d),  Lord  Chancellor  Lough- 
borough said  that  he  laid  '^  the  least  stress  '*  upon  the  place 
of  birth  taken  alone ;  though,  in  conjunction  mth  the  place  of 
education  and  connection,  it  had  great  weight :  and  in  the  case 
of  Ortimaney  v.  Binghoum^  alluded  to  in  the  House  of  Lords, 
in  1793,  in  SomerviUe  v.  SomervUle,  **  birth  aflFords  some 
"  argument ;  and  might  turn  the  scale,  if  aU  the  other  dr- 
**  cumstances  were  in  equUibrio  '*  (e). 

CCXIY.  In  Lord  SomerviUe's  case  the  Master  of  the  Bolls 
observed,  "  The  third  rule  I  shall  extract  is,  that  the  Original 
**  Domicil,  or,  as  it  is  called,  the  Forum  Origvnis  or  the 
Domicil  of  Origin  is  to  prevail  until  the  party  has  not  only 
acquired  another,  but  has  manifested  and  carried  into  execu- 
*'  tion  an  intention  of  abandoning  his  former  Domicil,  and 
''  taking  another  as  his  sole  DomiciL  I  speak  of  the  Domicil 
of  Origin  rather  than  that  of  Birth  :  for  the  mere  accident 
of  birth  at  any  particular  place  cannot  in  any  degree  affect 
*^  the  DomiciL  I  have  found  no  authority  or  dictum  that  gives, 
*'  for  the  purpose  of  succession,  any  effect  to  the  place  of  birth. 
''  If  the  son  of  an  Englishman  is  bom  upon  a  journey  in 
"  foreign  parts,  his  Domicil  would  follow  that  of  his  father ; 
**  the  Domicil  of  Origin  is  that  arising  from  a  man's  birth  and 
connections  "  (/). 


(rf)  3  VeMy*s  Reports^  198. 

(e)  '*  Inficias  baud  eundum,  quia  in  dubio  tmuBquiBqne  domidlittm  in 
ipso  potiilB  originis  looo,  quam  alibi  proBSomatnr  habere :  cum  enim  ab 
initio  jus  domicilii  a  patre  in  filium  translatam  sit,  atque  ita  filina 
secutuB  sit  domidliam  habitationis  patenue,  oonseqaens  est,  at  is,  qui 
id  mutatum  contendit,  hoc  ipsum  probet ;  cum  in  eodem  statu  res  unii- 
qu89que  mansisse  credatnr  donee  contrarium  demonstratum  fuit." — 
J,  Voei,  vb,  9upra,  s.  92. 

(/)  5  Vesetf's  Eeports,  p.  760.  See  too  De  Bonneval  v.  Be  Banneval, 
1  CurteU  JEcdesicuticcU  Eeports,  863. 

"  Quando  ignoratur  origo  alicujus,  an  scilicet  sit  hujus  vel  illius 
civitatiB  et  loci,  prassumitur  esse  illius  in  quft  fuit  alitus  et  educatus/' 
was  the  opinion  of  Bartclua,  in  opposition  to  that  of  Andreas  Alciatus, 
and  is  adopted  by  Menochiw,  Be  Prasumptianibue,  XXX.  s.  25,  p.  1038. 
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CCXV.  The  leading  case  in  Engliflh  Law  upon  the  ques- 
tion of  the  preponderating  influence  of  Origin,  where  the  scale 
is  nearly  equally  balanced  between  two  domicils,  is  the  case  of 
Lord  SomeTviUe,  which  has  just  been  mentioned. 

CCXVI.  Lord  Somerville  s  father  was  bom  in  Scotland, 
and  died  domiciled  in  that  country.  Lord  Somerville,  the 
son,  was  bom  in  Scotland,  and  at  the  age  of  nine  or  ten  years, 
was  sent  into  England,  remained  a  year  at  Westminster 
School,  and  was  sent  from  thence  into  France,  to  complete 
his  education.  In  1745,  he  entered  the  army  as  a  volunteer, 
and  was  present  at  the  battles  of  Preston  Pans  and  Culloden. 
In  1763,  he  left  the  army  and  resided  at  Somerville  House,  in 
Scotland :  he  then  went  abroad ;  returned  in  1765,  on  account 
of  his  father's  illness,  and  after  his  father's  death  in  that  year, 
stayed  about  six  months  longer  in  Scotland,  and  then  came 
to  London,  and  manifested  an  intention  to  reside  a  consider- 
able part  of  the  year  in  London,  also  to  keep  up  his  establish- 
ment in  the  famOy  mansion  in  Scotland,  and  divide,  as  nearly 
as  possible,  the  year  between  each  residence.  It  was  held  by 
the  Master  of  the  Rolls,  after  a  most  elaborate  and  protracted 
aigument,  that  the  Domidl  of  Birth  had  never  been  abandoned, 
that  Lord  Somerville  died,  as  he  was  bom,  a  Scotchman.  In 
this  case,  the  Domidl  of  Origin  was  also  the  seat  of  his  prin- 
cipal establishment 

CCXYII.  In  the  valuable  opinions,  or  rather  decisions,  of 
Qrotius,  and  other  Dutch  lawyers,  upon  questions  of  Domicil, 
selected  by  Mr.  Henry,  in  his  Appendix  to  the  case  of  Odwin 
V.  Forbes  (g)  is  the  following: — ^Titius,  whose  Domicil  of 
Origin  was  Hanover,  lived  for  some  time  (probably  less  than 
ten  years)  at  Hamburgh,  making  that  place  the  centre  of  his 
mercantile  transactions:  from  Hamburgh  he  betook  himself 
to  Paris,  and  after  living  there  a  short  time,  he  died,  a  bachelor 


Alciaius  gave  his  opinion,  "  civem  illius  civitatis  aliquem  prsBBomi  in 
quft  habitare  reperitor,"  eod.^  and  this  is  considered  the  Jirst  presump- 
tion, however  slender,  by  modem  Courts  of  Justice. 

(^)  R  192. 
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and  intestate.  It  appeared,  among  other  things,  that  he  had 
made  no  declaration  of  intending  to  change  his  Domicil  of 
Origin,  and  that  he  had  exercised  no  rights  of  citizenship  at 
Hamburgh,  where  his  moveable  property  was  found  at  his 
death.  It  was  decided,  that  his  Domicil  of  Origin  had  never 
been  lost,  and  that  bis  property  must  be  distributed  according 
to  the  law  of  Hanover. 

CCXVIIL  In  the  American  case  of  Catlin  v.  Oledding  (A), 
a  person  had  abandoned  his  Original  Domicil  and  citizenship^ 
but  afterwards  returned  to  the  home  of  his  mother  s  family ; 
and  the  circumstance  of  birth  was  held  material,  by  that 
eminent  jurist^  Judge  Story,  as  fixing  the  required  domicil 

CCXIX  Lord  Stowell  says  (t),  ^^  It  is  always  to  be  remem- 
'*  bered,  that  ihe  native  character  easily  reverts,  and  that  it 
*^  requires  fewer  circumstances  to  constitute  domicil  in  the  case 
"  of  a  native  subject  than  to  impress  the  national  character 
*'  on  one  who  is  originally  of  another  character ; "  but  the 
acquired  Domicil  must  be  finally  abandoned  before  the 
Domicil  of  Origin  can  revert  (k). 

CCXX  In  the  case  of  ChieTie  v.  Sykes,  determined  by 
Sir  W.  Grant  in  1811,  the  facts  of  the  case  were  these : — 
Bobert  Chiene  was  bom  at  the  Scotch  town  of  Crail  and  was 
a  natural  child.  He  was  educated  at  Crail,  residing  with  his 
mother.  About  eighteen  years  of  age  he  went  to  sea ;  he  re* 
turned  to  Crail  in  the  year  1784,  spent  a  twelvemonth  on 
shore,  and  then  resumed  his  occupation  as  a  seaman.  He 
returned  to  Crail  in  the  year  1802,  and  resided  there  till 
his  death,  which  happened  in  November  of  that  year.     It 


(h)  Vide  infra. 

(t)  La  Viiyinie^  5  Robinson's  Admiralty  Reports^  99.  ^  The  sin  of 
the  old  character  is  revived,'*  he  obeerves  in  Ths  Phcsnix,  3  Robinson^ 
p.  191.  [The  necefisary  caution  as  to  applying  tlie  anthorities  of  case 
in  the  Prise  Courts  has  been  already  pointed  out]  Nets  to  Jfunros  v. 
Douglas,  6  Maddock's  RsporU,  p.  394. 

(k)  Craigie  and  Craigit  v.  Lswin  aind  others,  3  Owieis'  EcoUsiastieal 
Reports,  406. 
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appeared  that,  some  years  before  his  death,  he  had  caused  to 
be  purchased  for  him  and  his  brother  a  dwelling-house,  gardens, 
and  some  other  property  at  Crail,  which  had  previously  be- 
longed to  their  father.  At  first  he  rented  a  house  at  Crail,  in 
which  he  resided  for  some  months,  and  afterwards  removed  to 
the  one  he  had  purchased,  after  it  had  undergone  some  repairs, 
and  resided  therein  till  his  deatL  It  further  appeared  that 
he  had  married  a  person  who  lived  in  Philadelphia ;  but- had 
written  letters,  from  which  his  own  intention  of  residing  at 
Crail  was  to  be  inferred.  The  Master  to  whom  the  question 
was  referred,  found  that  Chiene  was  domiciled  in  Scotland. 
The  Domicil  of  Origin  was,  perhaps,  the  prominent  feature  in 
this  case ;  but  the  seafaring  life  of  the  individual  must  not  be 
lost  sight  of  as  a  fact  of  considerable  significance. 

CCXXI.  So  in  the  leading  American  case  of  Ouier  v. 
O'Dcmid  (Z),  the  Judge,  after  observing  that  Guier  was  a  sea- 
fiaiing  man,  says,  '^  Employments  of  the  most  opposite  cha- 
"  racter  and  description  may  have  the  same  effect  to  produce 
*^  a  domiciL  A  man  may  be  alike  domiciled,  whether  he 
supports  himself  by  ploughing  the  fields  of  his  &rm,  or  the 
waters  of  the  ocean.  It  is  not  exclusively  by  any  particular 
act  that  a  domicil  is  acquired ;  but  by  a  train  of  conduct 
-  manifesting  that  the  country  in  which  he  died  was  the  place 
^  of  his  choice,  and,  to  all  appearance,  of  his  intended  red- 
"  dence.  The  sailor  who  spends  whole  years  in  combating 
'*  the  winds  and  waves,  and  the  contented  husbandman,  whose 
**  drowsy  steps  seldom  pass  the  limits  of  his  farm,  may,  in 
*'  their  different  walks  of  life,  exhibit  equal  evidence  of  being 
^  domiciled  in  a  country.  Every  circumstance  in  the  conduct 
'<  of  old  Ouier  and  his  son  Thomas,  taking  into  view  the 
«  unsettled  life  of  the  latter,  afford  the  fullest  proof  that  they 
**  were  both  domiciled  in  Delaware.  If  the  proof  be  stronger 
*'  in  either  case,  it  is  in  the  case  of  Thomas,  who  though 
''  employed   in  traversing  the  globe    from  clime  to   clime^ 
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(f)  1  Binney's  EeporUy  p.  349,  note. 
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**  stantly  returned  to  Wilmington,  the  source  and  centre  of 
^*  his  family,  the  seat  and  abode  of  his  friends  and  connections. 
"His  *  heart  untravelled,'  appears  to  have  been  universally 
fixed  on  the  spot  to  which  he  was  attached  by  the  strongest 
ties  of  interest  and  the  strongest  obligations  of  social  duty ; 
**  and  never  for  a  moment  to  have  pointed  a  wish  to  any  other 
**  country''  (m). 

CCXXII.  The  inference  from  both  these  cases  is  strongly 
in  favour  of  the  Domicil  of  Origin,  where  the  person  is  one 
who  "  occupies  his  business  on  the  great  waters ;"  and,  in 
Ahi/ngtonw.  Barton  (another  American  case,)  it  was  said, 
a  seafftring  man,  having  lands  occupied  by  himself  or  his 
servants,  or  hired  people,  although  frequently  absent  on 
long  voyages,  has  always  been  considered  as  having  his 
*'  residence  on  his  lands,  and  as  not  losing  his  Domicil  by 
**  following  his  profession "(n). 

CCXXIII.  The  old  French  Law  inclined  greatly  in  favour 
of  the  Domicil  of  Origin,  and  required  the  concurrence  of  a 
number  of  circumstances  to  establish  the  fact  of  a  transference 
of  domicil 

CCXXIY.  Mademoiselle  Clermont  de  St.  Agnan  (o)  had  her 
Domicil  of  Origin  in  Maine.  After  the  death  of  her  mother, 
she  came  to  Paris  in  1742  ;  there  she  had  an  hotel,  a  Swiss, 
her  other  servants,  her  furniture,  her  papers ;  she  paid  the 
capitation  tax,  and  enjoyed  the  privilege  of  a  citizen  with 
respect  to  the  rights  of  receiving  goods  free  of  municipal 
duties  ;  kept  Easter  there  {eUe  y  fit  see  Pdquea).  But  she 
was  in  the  habit  of  passing  the  summer  (la  belle  aaiaon)  on 
her  property  at  St  .ii^an  ;  and,  as  in  various  municipal  acts 
she  was  described  as  domiciled  in  Maine,  although  she  had 
resided  nineteen  years  in  Paris,  where  she  died  in  1761,  she 
was  judicially  declared  to  have  preserved  her  Original  Domicil. 


(m)  See  also  The  Phoenix,  3  RMnson,  189. 
(n)  MassachuseOs^  Reports,  vol.  iv.  p.  812. 

(o)  Traits  du  Domicile  ei  de  V Absence^  par  A,  T,  Desq^iiron,  p,  70,  c.  i. 
s,  36.     Denimrt,  tit,  Domicil,  1 — 5. 
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CCXXY.  In    the  following  opinion  it  was  held  by  the 
Dutch  jurists  that  a  person  residing  out  of  the  Domicil  of 
Origin,  but  only  with  the  intention  of  carrying  on  trade  there, 
is  understood  still  to  retain  his  Domicil  in  his  birth-placa     The 
case  was  as  follows  :  Cornelius  Van  Leeuwen,  bom  a  citizen 
of  Utrecht,  of  which  place  his  father  and  mother  were  also 
citizens,  was,  at  the  age  of  fourteen,  sent  to  Spain  to  be  in- 
structed in  commerce  and  the  office  of  a  factor,  where  he 
remained  ten  years^  without  however  taking  a  house,  or  form- 
ing any  domestic  establishment,  but  merely  boarding  and 
lodging.     However,  on  his  return  from  Spain,   he  had,  in 
order  to  preserve  his  right  of  citizenship  at  Utrecht,  taken 
a  room  there  and  kept  up  fire  and  light  as  required  by  the 
custom.     He  afterwards  died  intestate  at  Amsterdam,  but  his 
body  .was  removed  to  Utrecht  and  interred  there.     On  the 
question,  as  to  which  place  was  to  be  considered  as  his  Domicil, 
De  Witt  gave  the  following  opinion : — "  The  undersigned 
'*  having  considered  the  above  case,  and  the  question  thereout 
'*  arising,    it  seems   (under    correction)  that  the    aforesaid 
^'  Cornelius  Van  Leeuwen  must  be  considered  to  have  had  his 
"  Domicil  at  Utrecht,  and  to  have  only  peregrinated  to  Am- 
^*  sterdam  for  the  sake  of  trade ;  and,  since  he  was  buried  at 
'*  Utrecht  (p),  although  he  died  at  Amsterdam,  he  must  be 
*^  presumed  to  have  wished  to  preserve  his  Domicil  in  loco 
'^  originis,  so  long  as  it  does  not  appear  that  he  had  altered  it 
*^  cwm  a/aimo  vuin&ndi  ;  and  that  also  by  dwelling  in  another 
^^  placed  esdra  locum  originis,  a  man  is  not  understood  to 
"  have   changed  his  Domicil,  except  such  dwelling  is  done 
**  with  the  intention  or  will  to  remain  there  without  a  wish  to 
'*  return  again  ad  locumi  originis.     Since  a  domicil  is  only 
^'  acquired  by  acts,  and  cannot  be  had  otherwise  than  by  the 
"  disposition  shewn  to  continue  the  dwelling  there,  or  make  it 
<<  a  permanent  residence,  and  a  man  is  understood  only  to 


(p)  Most  probably  by  his  direction,  but  it  does  not  appear  in  the 
caae. 
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live  at  a  particular  place,  and  not  to  found  his  Domicil  in 
^^  that  spot  who  only  resides  there,  though  for  several 
**  jeaxSy  for  the  mere  purpose  of  trade  or  business,  or  to 
'*  effect  any  particular  object,  and  by  such  dwelling  or 
*^  residence  no  domieiUvAn  dvUatis  or  **  incolatua  is  ac* 
**  quired.  Elbert  Leoninus  (9),  (ConaU,  64.  circa  tl  2), 
<'  when  he  speaks  of  foreign  merchants  residing  at  Ant- 
'*  werp  for  the  purposes  of  commerce,  *  tradens  pro  r^ulft 
<< '  domidlium  non  contrahi  ex  sol&  habitatioiie  negotiendi 
*' '  caus&  facta.'  Since,  therefore,  the  intestate  has  not 
''  shewn  any  disposition  to  charge  his  Domicil  of  Origin  at 
<<  Utrecht^  which  appears,  by  presumption  in  law,  until  the 
^'  contrary  is  shewn  :  that^  on  his  return  from  Spain,  he  rented 
*^  a  room  there,  and  kept  up  fire  and  light;  and  that  he  took 
"  no  house  at  Amsterdam,  he  must^  although  he  died  there, 
*'  be  considered  as  having  his  Domicil  at  Utrecht "  (r). 

CCXXYL  To  the  same  effect  was  a  decision  of  the  Cour  de 
Cassation  in  France,  in  the  case  of  OeTieral  Deetavng.  The 
question  was,  whether  that  officer  at  the  time  of  his  death  in 
Paris  was  domiciled  at  that  place  or  at  Aurillac,  where  he  had 
been  bom  and  undeniably  domiciled  for  the  greater  part  of 
his  life.  The  question  was  tried  first  before  the  tribunal, 
"  de  premiere  instance  de  la  Seine,''  and  that  Court  decided 
in  favour  of  the  domicil  at  Paris,  on  the  ground  that  the 
Ueneral  had  not  resided  at  Aurillac  for  fifteen  years  ;  that 
he  had  resided  at  Paris  for  some  months  previous  to  his 
decease ;  that  he  had  many  times  manifested  an  inten- 
tion  of  fixing  his  principal  establishment  there,  and  of  pur- 
chasing a  house  for  that  purpose ;  so  that  there  was  anvmo  et 
facto  a  change  of  domicil.  But  the  Cour  de  Cassation 
reversed  this  judgment,  principally  on  the  ground  that  the 
facts  alleged  were  not  sufficiently  distinct  and  positive  to 


(g)  Many  authorities  are  cited  for  each  proposition  in  this  opinion, 
which  I  have  been  compelled  to  omit. 

(r)  Henry^  Appendix,  201—3.  See  too  Voety  ad  Fandeotas,  lib.  38> 
n.  34,  where  this  case  is  also  cited. 
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oounterbaJance  the  presumption  in  fiekvour  of  the  Domicil  of 
Origin  at  Aurillac  (s). 

CCXXYIL  The  legal  presumption  in  favour  of  the  Original 
Domicn  wan  also  very  strongly  iUustiated  in  a  recent  case 
brought  by  appeal  from  the  Scotch  Courts  to  the  House  of 
Lords  (t).    It  was  an  action  of  declaration  of  Intimacy, 
brought  by  the  appeUent,  Mary  Munro^  for  the  purpose  of 
establishing  that  she  was  the  lawAil  daughter  of  Sir  Hugh 
Munr0|  of  Fowlis,  and  as  such  the  heiress  in  entail  entitled  to 
succeed  to  the  estates  of  Fowlia     Sir  Hugh  succeeded  to  the 
baronetage  and  estate  on  the  death  of  his  father  in  1761 ;  he 
attained  his  full  age  in  1784  ;  he  took  an  active  share  in  the 
management  of  his  own  estates^  and  was  frequently  an  attend- 
ant at  the  sittings  of  the  Town  Council  at  Fortrose,  to  which 
he  was  admitted  a  member  soon  after  becoming  of  aga     In 
1785,    1787,   1788,    he   visited  the    continent,  but   always 
returned  to  Scotland,  where  he   resided  not  at  the  family 
mansion,  Fowhs  Castle,  but  at  Ardullie,  a  house  belonging  to  his 
mother.     He  resided  with  her  till  1794,  when,  in  consequence 
of  some  disagreement  with  her,  he  lefb  Scotland  professedly 
on  a  short  visit  to  Londoa    In  November  of  that  year  he 
became  acquainted  with  a  Miss  Mary  Low,  in  London ;  he 
took  apartments  for  her  in  Bolsover  Street,  Oxfort  Street,  and 
there  on  the  4th  of  May,  1796,  the  appellant  was  bom.     He 
afterwards  took  a  house,  on  lease,  in  Gloucester  Place,  Port- 
man  Square,  where  he  and  Miss  Low  resided  together  till 
180L    In  September  of  that  year  he  married  her  at  the 
parish  church  of  St.  Mary-le-bonne,  according  to  the  form  of 
the  ritual  of  the  Church  of  England     He  continued  to  reside 
in  England  for  some  months  after  his  marriage,  but  then  broke 
up  his  establishment  in  Gloucester  Place,  and  went  to  Scot- 
land, and  there  introduced  his  wife  and  daughter  to  his  friends 
and  oonnectiona     In  August,  1808,  Lady  Munro  and  two 
~  — --.■-^^-..       _-       -    .   ■  ■■         --    ■    -- 

(«)  Traits  du  Domicile,  p.  52. 

(t)  Mimro  v.  Munroy  7  Clarke  and  FiwndLy's  Reports  of  Gcues  in  Che 
House  of  Lards,  p*  842. 
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fe^male  attendants  were  drowned  while  bathing  on  the  shore 
near  Fowlis  Castle.  Rumours  having  been  afloat  that  Miss 
Munro  was  under  a  legal  incapacity  to  succeed  as  heiress  to 
the  entailed  estates^  the  suit  for  declaration  was  brought  to 
determine  that  question.  The  majority  of  the  Scotch  Judges 
pronounced  her  illegitimate.  The  Lord  President  thought  the 
Domidl  of  the  father  did  not  fix  the  etaiiLa  of  the  child ;  and 
was  also  of  opinion  that  if  it  did,  then  the  Domidl  was  alto- 
gether English ;  and  therefore  the  child  was  indeUbly  impressed 
by  the  law  of  England  with  illegitimacy.  Six  of  the  other 
Judges  thought  the  child  legitimated  by  the  subsequent  mar- 
riage on  the  gromid  that  the  Domicil  was  Scotch.  Six  others 
thought  the  Domicil  was  Enfflish,  and,  therefore,  that  the 
appellant  was  illegitimate ;  from  the  decree  of  illegitimacy 
Miss  Mary  Munro  appealed  to  the  House  of  Lords. 

CCXXVIII.  Lord  Chancellor  Cotteuham  having  laid  down 
the  rule  of  law  in  Scotland  to  be  "  that  the  Domicil  of  Origin 
^*  must  prevail,  unless  it  be  proved  that  the  party  has  acquired 
<'  another  by  residence,  coupled  with  an  intention  of  making  that 
*'  his  sole  residence,  and  abandoning  his  Domicil  of  Origin/' 
proceeded  to  consider  the  evidence  with  reference  to  this  rule. 
After  observing  that  the  case  of  Lady  DaUumaie  v.  Mao 
DowcUl  (which  had  been  argued,  and  as  involving  the  same 
points  of  law  as  Munro  v.  Munro,  stood  over  for  judgment 
with  that  case)  presented  no  difficulty,  as  in  that  case  the 
Scotch  Domicil  had  clearly  not  been  abandoned,  he  proceeded 
— ^'  In  the  case  of  Munro  v.  Munro  the  difficulty  is  ap- 
"  parently  greater,  because  there  was  a  residence  in  England 
**  of  many  years ;  but  the  only  period  to  be  considered  is  from 
"  the  father  quitting  Scotland,  in  1794,  to  the  time  of  the 
^^  marriage  in  1801.  There  was  a  sufficient  reason,  indepen- 
^^  dently  of  any  intention  of  changing  his  Domicil,  for  his 
"  leaving  Scotland  in  1794.  His  family  house  was  not  in  a  fit 
"  state  for  residence,  and  he  had  failed  in  effecting  a  proposed 
"  arrangement  with  his  mother,  by  which  he  wished  to  obtain 
**  for  his  own  use  the  house  where  she  lived.  There  is  no 
*^  ground  for  supposing  that  he  at  that  time  intended  to  abandon 
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"  Scotland;  the  reverse  is  proved  by  the  first  letter  he  wrote 
^*  after  his  arrival  in  London,  (3rd  of  September,  1794),  in 
<<  which  he  gives  directions  about  keeping  some  land  in  grass^ 
'*  the  only  farming  he  takes  pleasure  in,  and  about  clothes- 
**  presses  for  his  dressing-room  at  Fowlis.  In  November, 
"  1794,  he  occupied  the  office  of  Deputy  Lieutenant  of  Ross- 
<<  shire.  In  1795,  on  the  9th  of  February,  he  gave  directions 
^*  for  the  preparation  of  a  will  in  the  Scotch  form  ;  and  in  a 
'*  letter  of  the  14th  of  June,  he  states  his  intention  of  being 
**  in  Ross-shire  at  the  end  of  the  month,  which,  by  subsequent 
'*  letters,  it  appears,  was  prevented  by  an  attack  of  illness. 
''  He,  in  a  letter  of  the  Ist  of  September,  1795,  expresses  his 
'<  regret  at  having  been  prevented  going  to  Scotland  ;  and  in 
'*  a  letter  of  the  14th  of  September  he  says,  he  shall  be  there 
"  next  summer ;  and  in  a  letter  of  the  18th  he  says,  that  he 
*'  shall,  after  Whitsuntide  next^  take  the  management  of  his 
**  estate  into  his  own  hands.  Similar  expressions  occur  in 
*<  many  letters  of  1795  and  1796.  In  a  letter  of  the  7th  of 
"  October,  1796,  he  says,  '  I  shall  be  in  Ross-shire  next  year> 
**  *  and,  should  imforseen  events  oblige  me  to  defer  my  jour- 
**  *  ney,'  &a ;  and  in  a  letter  of  the  27th  of  October,  he  directs 
"  the  payment  in  kind  of  hens  and  eggs  to  be  continued,  say- 
**  ing,  *  when  at  home  I  shall  have  occasion  for  them.'  Many 
**  letters  in  1797  speak  of  his  intended  journey  to  Scotland, 
'*  and  in  one  of  the  25th  of  November,  1797,  he  says,  *  My 
**  *  journey  to  Ross-shire,  so  long  and  often  retarded  by 
"  *  circumstances  which  I  could  not  foresee,  is  now,  by  the 
**  •  advice  of  my  friends  here,  given  up  till  next  summer.' 

''  It  appears  that  before  this  time,  that  is,  in  1794  or  1795, 
''  the  connection  between  the  Appellant's  father  and  mother 
''  had  been  formed,  and  she  was  bom  in  September,  1796, 
"  which  may  well  account  for  the  continued  postponements  of 
''  his  intended  journey  to  Scotland :  but  he  does  not  appear 
''  ever  to  have  abandoned  the  intention  ;  for  in  a  letter  of  the 
**  28th  of  March,  1798,  to  a  person  in  Scotland,  he  says  that 
**  he  expects  very  soon  to  be  able  to  write  him  the  time  at 
"  which  he  proposed  to  himself  the  pleasure  of  seeing  him.     In 
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"  1799, 1800,  and  1801,  he  gives  directions  for  the  fitting-up 
*'  of  his  family  residence  in  Scotland,  and  for  that  purpose 
''  sends  large   quantities  of  furniture  from  London,  and  in 
*^  September,  1801,  he  marries  the  Appellant's  mother ;  and  by 
"  letter  of  the  same  year,  speaks  of  his  intention  of  coming  to 
"  Scotland.     In  a  letter  of  the  15th  of  April,  1802,  he  says, 
"  *  I  have  resolved  to  be  at  Fowlis  as  soon  as  the  house,  which 
'^ '  is  painting  and  papering,  can  be  inhabited  ;  but  as  these 
"  '  things  do  not  depend  upon  my  wishes,  I  cannot  fix  posi- 
*^  ^  tively  any  tima     I  hope  to  be  in  Edinburgh  in  July  or 
** '  August.'     He  accordingly  went  to  Scotland  that  year  with 
"  his  family,  and  resided  in  his  family  house  at  Fowlis,  and 
'*  there  continued  till  1808,  the  Appellant's  mother  having 
"  died  there  in   1803.     Lord  Corehouse,  who  entered  much 
'^  into  this  part  of  the  case,  in  commenting  on  this  corres- 
'^  pondence,  asked  this  question,  '  Do  these  expressions,  when 
"  '  read  in  connection  with  the  context,  import  that  he  was  to 
"  '  return  to  Scotland  with  a  view  to  settle  permanently  there, 
"  '  and  to  live  at  the  castle  at  Fowlis  during  the  rest  of  his 
"  *  life  I    The  very  reverse  is  manifest.'    And  then  he  observes 
**  upon  expressions  used  indicating  that  the  pronused  visit  to 
''  Scotland  would  be  short      These  observations  would  be 
"  highly  important  if  the  question  was  whether,  by  his  subse- 
''  quent  residence  in  Scotland,  he  had  acquired  a  new  domicil 
"  there,  but  they  do  not  appear  to  me  to  touch  the  question, 
"  whether  he  had  abandoned  the  Domicil  of  Origin  in  that 
"  country,  which  can  only  be  effected  by  evidence  of  an  inten- 
"  tion  to  do  so  accompanying  the  act  of  a  residence  elsewhera 
**  If  he  ever  formed  such  an  intention,  to  what  period  is  the 
"  adoption  of  that  resolution  to  be  referred  ?    In  order  to 
"  be  of  any  effect  upon  the  present  question,  it  would  be 
''at  some  time  prior  to   September,  1801,  the  date  of  the 
"  marriage. 

**  That  he  took  a  lease  of  the  house  in  Gloucester  Place,  and 
"  formed  an  establishment  there,  has  been  much  relied  upon  ; 
"  and,  in  the  absence  of  better  evidence  of  intention  as  to  his 
"  future  Domicil,  might  be  important  as  affording  evidence  of 
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^*  such  intention,  but  cannot  be  of  any  avail,  when  from  the 
"  correspondence,  the  best  means  are  afforded  of  ascertaining 
"  what  his  real  intentions  were.  The  having  a  house  and  an 
"  establishment  in  London  is  perfectly  consistent  with  a  domi- 
"  cil  in  Scotland  This  feet  existed  in  SomerviUe  v.  Somer- 
"  viUe,  and  in  Wa/rre7tder  v.  Wa/rreTider.  Taking,  therefore, 
"  the  rule  of  law  as  to  the  Domicil  of  Origin  to  be  what  I  have 
**  before  stated,  and  applying  the  evidence  to  that  rule,  I  do 
**  not  find  it  proved  that  the  Appellant's  father  acquired  a  new 
**  domicil  in  England  with  the  intention  of  making  that  his 
"  sole  residence,  and  abandoning  his  Domicil  of  Origin  in  Scot- 
"  land." 

2.   AS  TO  ORAL  AND  WRriTEN  DECIJIRATIONS. 

CCXXIX-  To  these  evidences  of  the  intention — the  indis- 
pensable element  of  true  Domicil — the  civilians  (u)  have 
always  attached  great  importance.  The  French  Code  enacts 
that  the  proof  of  intention  shall  follow  upon  an  express  decla- 
ration, made  either  to  the  municipahty  from  which  a  person 
removes,  or  to  that  to  which  he  transfers  his  Domicil ;  and  that 

» 

{u)  ''Declaratur  antem  animus  ille  vel  expressd  vol  tacitd.  Expi^essS 
si  quis  verbis  vel  Uteris  profiteatur  se  in  civitatem  aliquem  vel  re- 
gionem  e&  intentione  habitatem  ventsae  nt  ibi  perpetuo  esset  Atque 
de  tali  declaratione  si  constat,  frustrik  de  voluntate  domicilium  con- 
stituendi  dubitator,  sed  qiiamprimiim  actualis  habitatio  accedit,  statim 
eo  ipso  momento  domicilium  censetur  constitutum.  Carp,  lib.  iL 
Respons,  21,  n.  15,  etsi  summam  rerum  nondum  eb  transtulerit  Mcev. 
ad.  i.  L.  lib.  i  tit.  ii.  n.  28,  d  contrarid,  si  quis  animum  suum  declara- 
verit  se  nolle  ibidem  domicilium  constituere,  et  perpetud  manere  :  non 
contrahit  domicilium  licet  per  multos  annos  ibidem  subeisteret  et  etiam 
majorem  partem  e6  attulisset.  (See  below  this  doctrine  denied  by  Lord 
StaweU  in  a  prise  case.)  Nam  in  his  qu»  ab  alicujus  animo  dependent, 
simplici  illius  dicto  credendum  et  potius  ad  ezpressam  declarationem, 
quam  factum  respidendum  est  oonmiuniter  tradunt  Doctores  Amoya  d, 
101,  MoMcard,  de  Prob,  vol.  i.  cond,  434,  n.  3,  non  obstdt  1.  ii.  O,  «6t 
Senator  vel.  Claries,  ea  enim  loquitur  de  casu  dubio  nos  ver6  de  certo." 
— Tractatio  de  D&inicilio  Eberhardinoy  s.  29,  Freeside  Lauterback. 
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in  the  absence  of  such  proof  from  express  declaration,  recourse 
shall  he  had  to  the  consideration  of  the  circumstances  of  the 

case  (x). 

CCXXX.  From  the  case  of  Munro  v.  Munro,  which  has 
just  been  cited,  it  has  been  seen  what  great  weight  in  the 
balance  of  evidence  has  been  given  by  the  highest  legal  autho- 
rity in  Great  Britain  to  statements  of  intention  made  in  letters 
written  by  the  party  whose  Domicil  is  in  dispute.  It  would  be 
useless  therefore  to  multiply  inferior  authorities  upon  this  point 

CCXXXI.  The  English  Courts  appear  generally  to  ascribe 
but  little  value  to  oral  declaration& 

CCXXXII.  In  the  case  of  Lord  SomerviUe  the  declarations 
seem  to  have  rather  inclined  the  balance  to>vards  the  English 
Domicil.  To  some  of  his  friends  (according  to  the  report  in 
the  case)  he  declared  repeatedly,  that  he  considered  his  resi- 
dence in  London  only  as  a  lodging-house  and  temporary 
residence  during  the  sitting  of  Parliament ;  but  he  spoke  of 
Scotland  as  his  residence  and  home,  where  he  was  bom,  and 
with  the  warmth  of  a  nativa  About  a  month  before  his 
death  Colonel  Beading  urged  him  to  make  a  will,  for  the  sake 
of  his  natural  children  ;  upon  which  he  said  he  meant  to  take 
care  of  them,  and  also  of  his  brother's  younger  children. 
Soon  after  this  conversation,  he  told  Colonel  Beading  that  he 
had  seen  his  nephew,  Sir  James  Bland  Burgess,  who  had 
alarmed  him  by  telling  him  that,  if  he  had  died  without  a 
will,  his  personal  estate  would  be  divided  among  the  several 
branches  of  his  family,  which  he  would  much  deplore ;  and 
afterwards,  he  said  that  he  shoidd  soon  go  to  Scotland,  and 


(s)  ^103.  Le  changement  du  domicile  8*op6rera  par  le  fait  d*uue 
habitation  r^elle  dans  un  autre  lieu,  joint  k  Fintention  d'y  fixer  son 
principal  6tablis8ement.  104.  La  preuve  de  I'intention  resultera  d'une 
declaration  expreese,  faite  tant  k  la  municipalite  du  lieu  qu*on  quittera, 
qu'^  celle  du  lieu  oh  on  aura  tranflf6r6  son  domicile.  105.  A  d6&ut  de 
declaration  expresse,  la  preuve  de  rintentiou  dependra  dee  droou- 
stances.*'— Code  Civil,  t.  iii.  Du  Domicile, 
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would  then  make  his  wilL  He  died  in  about  a  month  after 
this  conversation.  Elizabeth  Dewar,  who  had  been  house- 
keeper at  Somerville  House,  in  her  depositions  stated  that 
she  had  heard  the  intestate  say  he  was  an  Englishman ;  that 
though  in  Scotland,  he  was  educated  in  England ;  his  connec- 
tions were  English ;  ho  had  no  friends  in  Scotland,  and  every- 
thing he  did  was  after  the  English  fashion.  The  deponent 
had  heard  him  say  that  his  reason  for  going  to  Scotland  was 
that  he  might  be  at  his  estate  ;  that  he  did  not  like  it,  but  he 
had  promised  his  father,  when  dying,  that  he  would  live 
one  half  of  the  year  in  Scotland,  and  the  other  half  in  Eng- 
land ;  that  he  considered  himself  an  Englishman ;  that  his 
estate  in  England  was  preferable  to  that  in  Scotland  ;  that  he 
preferred  England,  and  would  never  visit  Scotland,  except  on 
aocotmt  of  the  promise  to  his  father  ;  and  that  he  did  not  care 
though  Somerville  House  was  burnt :  and  this  he  frequently 
said  in  conversation  with  the  witness.  In  spite  of  these  decla- 
rations, the  Scotch  Domicil  was  sustained  by  the  judgment 

CCXXXIIL  It  is  dear  law  that  the  expressions  of  an  inten- 
tion not  to  renounce  a  domicil,  cannot  prevail  against  the 
intention  and  &ct6  collected  from  the  acts  of  the  person,  if  those 
are  otherwise  sufficient  to  constitute  a  domicil  abroad  (^). 

IIL — ^THE  PLACE  OF  DEATH. 

CCXXXIY.  In  England  and  America  the  place  of  death 
seems  to  have  been  considered  a  circumstance  of  very  slight 
moment ;  it  is  admitted  however  to  afford  a  primd  fade 
presumption  (z),  though  of  a  faint  kind :  for  it  has  been 
well  said,  "  the  question  of  Domicil,  primd  facie,  is  much 
**  more  a  question  of  fact  than  of  law.  The  actual  place 
where  he  is,  ia  pri/md  facie  to  a  great  many  purposes  his 
DomidL     You  encounter  that  if  you  shew  it  is  either  con- 


It 


(y)  Be  SUefy  28  Law  Joumaly  Ex-X  22. 

(«}  **  Taking  the  place  of  the  deiceased's  death  to  be  primd  facie  the 
place  of  his  domicil." — Burton  v.  Fishery  {Prerogative  Court  of  Dub- 
lifiy)  1  MUwardy  p.  187. 
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*^  strained,  or  from  the  necessity  of  his  affidrs  or  transitory, 
'^  that  he  is  a  sojourner,  and  you  take  from  it  all  character 
"  of  permanency"  (a). 

CCXXXV.  In  the  leading  American  case,  Guier  v.  O'Danid, 
President  Rush  said,  "A  man  is  primd  facie  domiciled  at  the 
'^  place  where  he  is  resident  at  the  time  of  his  death :  and  it 
'*  is  incumbent  on  those  who  deny  it  to  repel  the  presumption 
'*  of  law,  which  may  be  done  in  several  ways.  It  may  be 
"  shewn  that  the  intestate  was  there  as  a  traveller,  or  on 
'*  some  particular  business,  or  on  a  visit,  or  for  the  sake  of 
'*  health ;  any  of  which  circumstances  will  remove  the  impres- 
^  sion  that  he  was  domiciled  at  the  place  of  his  death/'  And 
in  Ow/maney  v.  Bingham  (b)  the  House  of  Lords  considered 
the  circumstance  of  Sir  C.  Douglass'  death  having  taken  place 
in  Scotland  (whither  he  had  gone  only  for  a  temporary  and 
limited  purpose)  as  nothing.  In  Dr.  Munroe's  case  (c),  it  was 
urged  that  the  testator,  knowing  he  was  in  a  dying  state,  went 
to  Scotland  in  order  to  lay  his  bones  with  his  ancestors :  the 
Vice  Chancellor  took  notice  of  the  argument^  but  said  the  fact 
VTBS  disproved. 

CCXXXVI.  In  SomerviUe  v.  SoTnervtUe^  the  Master  of 
the  Bolls  observed,  ''It  was  contented,  in  favour  of  the 
''  English  Domicil,  that  in  such  a  case  as  that  of  two  domicils, 
^  and  to  neither  any  preference,  (for  it  cannot  be  contended 
<'  that  the  Domicil  in  Scotland  was  not  at  least  equal  to  that 
**  in  England,  except  the  lex  loci  rei  sitcB  is  to  have  effect), 
"  the  death  should  decide.  There  is  not  a  single  dictum  from 
"  which  it  can  be  supposed  that  the  place  of  the  dearth  in  such 
^'  a  case  as  that  shall  make  any  difference.  Many  cases  are 
"  cited  in  Denieart  to  shew  that  the  death  can  have  no  effect, 
"  and  not  one  that  that  circumstance  decides  between  two 
"  domicik     The  question  in  these  cases  was,  which  of  the 


(a)  Bempde  v.  Johtuon^  3  Vttey's  Reports,  p.  201. 

(b)  Binneifs  lUport$,  p.  349,  note. 

(c)  See  below. 
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^^  two  domicils  was  to  regulate  the  suoceesion,  and  without  any 
"  regard  to  the  place  where  he  died  "  (d)  t 

COXXXVII.  Id  Johnaony.Beattiey  (the  case  already  alluded 
to,  in  which  the  House  of  Lords  held  that  the  English  Court 
of  Chancery  had  jurisdiction  to  appoint  guardians  to  an  infant 
who  happened  to  he  in  this  country,  but  whose  property  and 
Domicil  were  Scotch),  Lord  Campbell  said  (e),  ''  It  must  be 
'^  remembered  that  all  her  (the  mother's)  own  property,  as 
''  well  as  the  child's,  was  situate  in  Scotland ;  that  she  went 
''  to  reside  there  on  her  husband's  death  ;  that  she  came  to 
"  England  only  on  account  of  her  health  and  her  child's ; 
"  that  all  the  tutors  appointed  by  her  husband  resided  in 
'^  Scotland ;  and  that  there  can  be  no  doubt  her  daughter 
"  would  return  to  occupy  the  mansion  of  her  ancestors.  I  see 
"  no  reason  to  think  that,  in  case  she  should  recover  her 
"  health  and  her  daughter  should  be  brought  back  to  Scot- 
''  land,  she  had  permanently  adopted  England  as  her  place  of 
"  residence,  although  her  father  resided  at  Chester.  She 
'*  undoubtedly  expected  to  die  in  England,  and  she  gave 
*'  directions  that  her  body  should  be  buried  in  England ;  but 
^^  this  was  in  her  last  sickness,  of  the  fatal  termination  of 
'*  which  she  had  a  foreboding.  The  question  is,  whether  she 
had  taken  up  her  permanent  residence  in  England,  in  case 
she  should  recover  her  health  and  strength  ?  If,  instead  of 
*^  Albion  Street)  Hyde  Park,  she  had  gone  for  her  health  to 
^'  the  Island  of  Madeira,  where  her  husband  died,  and  had 
''  written  letters  stating  that  she  should  die  there,  and  had 
*^  given  directions  that  she  should  be  buried  there,  although 
"  she  had  died  and  been  buried  there,  unquestionably  her 
"  Scotch  Domicil  would  never  have  been  superseded.''  And 
so,  in  a  recent  case,  Sir  H.  J.  Fust  remarked,  "  If  he  had 
"  died  in  Scotland,  that  would  not  in  the  slightest  degree  have 
"  changed  my  opinion  that  he  was  domiciled  in  India "  (/). 

(d)  6  Fewy«  Reports,  p.  783. 

(e)  Clarke  and  FinneU^s  Reports^  vol.  x.  p.  138. 

(/)  Craigie  and  Oraigie  v.  Zewin  and  others,  3  Ourteis^  EccMa^oal 
RepartSj  p.  449.    See  ftirther  mention  of  thia  case  below. 
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In  the  case  of  Comdiua  Van  Leeuwen  {g)y  referred  to  above, 
the  place  of  death  was  held  to  be  of  no  avail  in  the  considera- 
tion of  his  Domicil,  though  his  directions  to  be  buried  at  a 
particular  place,  being  the  place  of  his  Origin,  seem  to  have 
had  some  weight  ascribed  to  them. 

CCXX  XVIII.  In  the  case  of  the  Marquis  de  Gaasion, 
referred  to  under  the  next  section,  the  place  of  death,  and  that 
of  mAVing  the  will  were  held  slight  presimiptiona 

CCXXXIX  The  presumption  would,  however,  be  stronger, 
where  the  place  of  death  was  also  the  place  of  Origin.  It  was 
the  circumstance  most  strenuously  insisted  upon  by  Cochin,  in 
the  case  of  the  Marquis  de  Saint  Pater,  who  had  spent  much 
of  his  time  at  Paris,  as  well  as  in  the  province  of  Maine,  where 
he  was  bom,  and  where  he  possessed  a  large,  if  not  the  largest, 
amount  of  his  property  Qi). 

IV. — ^PLACE   OF  WIFE  AND  FAMILY. 

CCXL.  The  Roman  lawyers  were  very  careful  to  distinguish  a 
mere  habitation  (Jiabitatio)  (i)  from  a  Domidl  {domicUium). 


(g)  Sec.  1. 

(A)  "  Seoondement,  le  Marquis  de  Saint  Pater  est  mort  dans  oette 
mdme  province  da  Maine,  aprds  y  avoir  paas^  lea  demiera  tema  de  sa  vie. 
Si  dana  I'lntervalle  il  y  avoit  des  prenvea  d'un  domidl  fix6  h  Paria,  la 
circonatance  de  lliabitationa  dana  lea  demiera  tema,  et  de  la  mort  dana 
le  domicile  d'origine,  saffiroit  poor  pronver  nn  esprit  de  retonr  k  oe 
domicile,  et  pour  eflaoer  lea  preuvea  oontrairea  qui  8'61dyeroient  dana 
lea  tema  intermgdiares.  La  nature  6clat«roit  dana  aea  demidres  d-- 
marches ;  et  sea  operations  sont  si  vives  que  la  loi  ne  balanceroit  pas  un 
moment  k  en  reconnoitre  toute  rautorit-."— CocAiw,  (Euvres,  VI.  231. 

(i)  '^niud  oertom  est  neque  solo  animo  atque  destinatione  patris 
familiaa,  ant  contestatione  sine  re  et  facto,  domicilium  constitui,  neque 
aolA  domus  comparatione  in  aliquft  r^one,  neque  solft  babitatione  sine 
proposito  iUic  perpetud  morandi :  cum  Uipianus  k  domicilio  habita- 
tionem  distingnet,  dum  asserit,  legem  Gomeliam  injariarum  de  domo 
vi  introitA  ad  omnem  habitationem  in  qud  paterfamilias  habitat,  licet  ibi 
domicilium  non  habeat,  pertinere,  &c.  See  Voet,  L  v.  t  L  a.  98,  citing 
L  lex  Comdia^  5  8.  ai  tamen  6  ff.  de  injuriis,  &c.,  and  other  passages  of 
the  Civil  Laws. 
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They  held  that  the  mere  purchase  of  a  house  did  not  indicate 
any  intention  of  acquiring  a  new  domicil,  much  less  the  pur- 
chase of  a  shop,  or  of  a  place  for  the  deposit  of  gooda 

CCXLI.  And  their  opinions  have  been  adopted  by  all 
European  juriEts.  ^ut  if  a  person  places  his  wife  and  £unily 
and  "household  gods/'  (under  (k)  which  class  heirlooms,  pic- 
tures, and  mimiments,  might  reasonably  be  included),  in  a 
particular  place,  the  presumption  of  the  abandonment  of  a 
former  domicU,  and  of  the  acquisition  of  a  new  one,  is  very 
strong  (Q. 

CCXLIL  In  Sir  0.  Douglas's  case  (m),  the  circumstance 
that  wherever  he  went  on  service  (which  he  did  in  divers 
countries  and  under  divers  governments),  he  left  his  wife  and 
family  in  England,  and  always  returned  to  them  there,  was 
held  to  be  one  of  the  criteria  which  marked  his  Domicil; 
though  the  principal  circumstance  was  his  dying  in  the 
English  service. 

CCXLIIL  In  Bempde  v.  Johnson,  (the  case  of  the  Marquis 
Anna/ridale),  the  Lord  Chancellor  ascribed  considerable  im- 
portance to  the  fact  of  marriage.  ''  In  the  latter  part  of  his 
"  life"  (he  says)  "his  Domicil,  de  facto,  was  unquestionably  in 
"  England ;  during  the  latter  part  of  it,  and  from  an  epoch 
"  remarkable  enough  when  contracting  a  second  marriage  and 
"  forming  a  new  &mily  at  that  period,  all  the  circumstances 
"  of  his  family  point  much  more  to  England  than  to  Scot- 
"  land  "  (n). 

CCXLIY.  The  Marquis  de  Gafision  was  bom  in  Beame, 
where  he  had  his  Domicil  of  Origin.  He  afterwards  resided 
a  long  time  in  Paris,  and  he  had  also  a  residence  at  Fau, 
where  he  made  his  will.  He  died  at  Fau,  and  the  question 
was,  whether  the  Origvrud  Domicil  at  Beame  had  been  super- 

(i)  See  argament  m  SomerviOe  Y.  Somerville, 
(0  "  Aooedit  (says  GhroHus^  in  an  opinion  cited  by  Henry)  altera  con- 
jectnra  ex  invectione  families  et  bonorum,*'  &c.    Odwin  v.  Foihw,  p.  198, 

(m)  Th€  Ann  Smith,  Dodaan's  Admiral^  Reports,  p.  224. 
(n)  Bempde  v.  Johnson,  3  Vuetf's  Reports,  201. 
VOL.  IV.  M 
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seded  by  a  real  Domicil  at  Paris,  or  at  Fan.  It  appeared 
that  he  had  married  there,  that  the  marriages  of  his  children 
took  place  there,  and  that  he  had  described  himself  in  a 
power  of  attorney  as  **  de  pr^nt  k  Fau,  mais  d^menrant  k 
^  Faria'^  The  facts  of  his  having  died  at  Pau,  and  made  a 
will  there,  were  not  held  sufficient  to  shew  a  change  of 
donucil,  whOst  the  other  circumstanoes  were  held  to  have 
proved  a  Domicil  animo  et  facto  at  Fans  (o). 

CCXLV.  "He  is  not  a  married  man''(p)  (said  Lord 
"  Stowell,  in  the  case  of  the  Ph(Bnix\  "  holding  any  con- 
^  nection  with  that  place  by  the  residence  of  his  wife  and 
"  family."  It  was  held,  however,  by  the  same  high  authority, 
that,  in  the  case  of  a  North  Briton  by  birth,  personally  resid- 
ing in  America^  having  been  admitted  a  citizen  of  the  United 
States  and  engaged  in  American  trade,  the  mere  circumstance 
of  leaving  a  wife  and  family  in  Scotland  would  not  avail  to 
retain  his  national  character.  Dr.  Story  is  of  the  same  opinion  : 
-— ^'  If  a  married  man  has  his  fieunily  fixed  in  one  place,  and 
*'  he  does  his  business  in  another,  the  former  is  considered  the 
•*  place  of  domicil''  (}). 

CCXLVL  In  the  following  American  cases,  the  wife  and 
fiunily  were  much  considered  as  criteria  of  DomidL 

Mellen,  C.  J.,  said  (r),  *'  K,  according  to  l^al  principles, 
'*  Isaac  Stanton,  the  pauper,  is  to  be  considered  as  having 
"  resided,  dwelt,  and  had  his  home  in  Farsonfield,  on  the 
'^  21st  of  March,  1821,  then  he  gained  a  settlement  by  virtue 
"  of  the  act  (s)  passed  on  that  day  relating  to  the  settlement 
"  and  support  of  the  poor.    It  appears  that  from  1800  or 


(o)  Burgees  Commentaries  on  Colonial  and  Foreign  Laws,  voL  i.  p.  40. 
Some  cases  in  Denisart,  Domicile,  a.  19. 

ip)  3  Robinson,  139. 

(q)  Conflict  of  Laws,  p.  50. 

(r)  Cases  in  the  Supreme  Judicial  Court  of  the  State  of  Maine.  The 
Inhabitants  of  Farsonfield  v.  ^erkins^  Pauper  Case,  April,  1824.  Qreen- 
[eaf  voL  ii.  p.  414. 

(«)  Stat.  1821,  c.  czxii  b.  22. 
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"  1801  to  1817,  he  lived  with  his  wife  and  children  in  Par- 
''  8onfield,  with  the  exception  of  a  short  time,  during  which  he 
"  resided  in  another  town,  about  the  year  1812 ;  that,  in  1817, 
''  he  separated  from  his  wife  and  fistmily,  and  has  never  had 
"  any  connection  with  them  since ;  though  he  has  continued 
**  generally  to  reside  in  Parsonfield,  sometimes  employed  in 
''  his  trade  of  a  mason  there,  and  in  adjoining  towns,  and 
*^  sometimes  idle  (as  mentioned  in  the  exceptions)  (t).  It 
"  appears  also  that,  with  the  exception  of  nearly  a  year,  the 
"  wife  and  children  have  lived  and  kept  house  in  that  town. 
"  From  these  facts,  what  is  the  legal  conclusion  as  to  the  domicil 
''  of  the  pauper?  It  is  clear  that,  during  all  the  time  that  he 
"  resided  in  Parsonfield,  and  lived  wUh  hisfam/Uyy  he  dwelt, 
'^  in  the  strictest  sense  of  the  words,  and  hxid  hia  hoTne  in  that 
**  town.  In  this  situation  he  was  in  1817,  and  since  that  time 
**  he  has  generally  resided  there.  There  is  no  fact  in  the  case 
tending  to  shew  that  he  has  ever  contemplated  a  residence  in 
any  other  town,  or  has  in  any  manner  lost  his  right  as  a 
townsman  on  an  election  of  state,  county,  or  town  officers, 
''  so  feur  as  residence  could  give  or  effect  such  right  Nor  is 
"  there  any  &ct  by  which  it  appears  that  he  may  not  return 
"  to  and  live  with  his  fiEimily  whenever  he  may  be  inclined  to 
"  do  so :  or,  in  a  word,  that  he  may  not  resume  his  rights  as 
"  the  head  of  his  family  and  former  home  at  his  option.  As 
"  he  has  not  become  domiciled  in  any  other  town,  and  for  the 
''  other  reasons  suggested,  we  are  of  opinion  that  his  Domicil  in 
**  Parsonfield  must  be  considered  as  continuing  and  existing 
"  when  the  act  was  passed :  of  course  he  then  gained  a  legal 
"  settlement  in  that  town^  and  the  defendant  was  not  guilty  of 
"  the  violation  of  any  law  in  bringing  the  pauper  into  the  town 
**  of  Parsonfield,  and  leaving  him  there,  as  alleged  in  the 
"  writ  We  sustain  the  excepti(»i»  and  the  verdict  is  set 
"  aside." 


(I)  Brought  bj  bill  of  ezoeptiona  from  the  Court  below,  whose  judg- 
ment was  reversed. 

M  2 
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CCXLYII.  In  anotiber  American  case  (u),  the  circamstance 
of  the  person  whose  Domicil  was  disputed,  being  unmarried 
had  great  weight  with  the  Court  It  was  a  case  of  assumpsit 
on  a  promissory  note,  and  there  was  a  plea  to  the  jurisdiction 
that  the  defendant  is  not  a  citizen  of  Bhode,  as  set  forth  in 
the  writ,  and  issue  thereon. 

At  the  trial  it  appeared  in  evidence  that  the  defendant  was 
a  native  citizen  of  Rhode  Island ;  and  that  his  mother,  his 
&ther  being  dead,  still  resided  in  Providence,  in  that  State,  on 
the  JEunily  estata  The  defendant  was  a  young  unmarried 
man,  and  was  in  partnership  in  New  York  for  some  time. 
This  commercial  house  in  New  York  had  failed ;  and,  upon 
that  failure,  he  Tetumed  and  resided  with  his  mother  at  Pro- 
videnca  At  the  time  of  the  service  of  the  writ  he  was  en- 
gaged as  a  clerk  in  the  store  of  his  brother  in  the  State  of 
Connecticut  But  he  made  frequent  visits  to  his  mother  in 
Providence,  and  no  act  appeared  to  shew  any  intention  of  a 
permanent  domicil  in  Connecticut  Upon  these  facts  the 
case  was  submitted  to  the  Court  by  Searle  for  the  plaintiff, 
and  R  W.  Greene  for  the  defendant 

Story,  J. — "  The  opinion  of  the  Court  is,  liiat  the  defendant 
'^  is  a  citizen  of  Rhode  Island,  and  that  the  plea  is  not  main- 
"  tained  His  birth  was  in  that  State ;  the  family  estate  is 
*'  ihere,  and  his  mother  remains  on  it  The  defendant  is  un* 
^'  married.  While  he  was  resident  at  New  York  on  business, 
''  he  may  be  deemed  to  have  acquired  a  citizenship  there,  as  he 
*^  probably  intended  a  permanent  domiciL  But  when  the 
**  house  failed,  he  gave  up  his  residence  in  New  York  and 
**  returned  to  his  mother^s  family.  Under  «uch  circum- 
"  stances  he  must  be  presumed  to  have  regained  the  &mily 
"  Domicil,  and  to  have  returned  to  his  native  allegiance. 
''  The  native  character  and  Domicil  easily  rev^  and  'fewer 
''  circumstances  are  necessary  to  establish  it  than  a  foreign 
"  Domicil.     Upon  his  return  from  New  York  he  re-aoquired 

(tt)  Oadin  V.  Oladding,  4  MasonU  Report  of  Ocuei  argued  in  the  Circuit 
Court  of  the  United  Sttttes,  Rhode  Idand, 
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his  native  citizenship.  What  evidence  is  there  that  he  has 
since  changed  it?  It  does  not  appear  that  he  had  any 
intention  of  becoming  a  citizen  of  Connecticat  For  aught 
in  the  case  his  engagement  may  be  merely  temporary  nntil 
''  he  can  get  other  business,  and  without  any  intention  of 
changing  his  DomiciL  The  case  might  have  been  different 
if  he  had  had  afa/mUy,  and  revfuyved  with  tiiem  into  Con- 
necticut. Such  an  act  would  afford  pri/md  fade  evidence 
"  of  a  change  of  permanent  domicil.  The  judgment  must, 
"  therefore,  be  for  the  plaintiff'' 

CCXLYIII.  In  the  case  of  Oomeliua  Va/nLeeuweriy  referred 
to  above,  the  absence  of  any  domestic  establishment,  and  the 
mere  boarding  and  lodging  of  the  person  in  the  place  where 
his  trade  was  carried  on,  were  the  chief  circumstances  relied 
upon  to  shew  that  no  domicil  had  been  acquired  in  that 
place  (x). 

CCXLIX.  In  America,  owing  probably  to  the  habit  of  the 
country,  little,  if  any,  stress  seems  to  have  been  laid  upon 
the  fact  of  a  person  being  only  a  boarder  or  a  lodger  at  a 
place.  "  On  a  question  of  domicil "  (it  was  said  by  President 
**  Rush),  "  the  mode  of  living  is  not  material,  whether  on  rent 
''  at  lodgings,  or  in  the  house  of  a  friend  The  apparent  or 
*'  avowed  intention  of  constant  residence,  not  the  manner  of 
"  it,  constitutes  the  Domicil "  (y). 

V. — HOUSE  OF  TRADE. 

CCL.  In  the  foregoing  cases,  the  circumstances  of  marriage 
and  family  were  not  encountered  by  presumptions  arising  from 
a  second  establishment,  in  which  the  person's  business  was 
carried  on.     But  even  in  these  cases,  it  is  said  by  great  autho- 


(x)  See  p.  149. 

(y)  Outer  v.  O'Danidj  1  Binney^s  Reports^  p.  349,  note.  See  too  the  case 
of  the  United  States  v.  The  Pendope.  Peters'  Admiralty  DeeisionSy  450. 
In  Oraigie  v.  Craigie,  famished  lodgings  were  treated  as  no  criterion  of 
domidL    3  Ourteis*  Ecolesiastioal  ReporU^  p.  447. 
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rity  that  the  locality  of  the  wife  and  &mily  would  be  the 
better  criterion  of  the  Domicil. 

ecu.  Dr.  Story  says  (z),  "  If  a  married  man  has  his  £Emiily 
'*  fixed  in  one  place,  and  he  does  his  business  in  another,  the 
"  former  is  considered  the  place  of  his  DomiciL'' 

CCLIL  He  relies  for  this  position  upon  the  text  of  the 
Boman  Law,  as  adopted  an  denforced  by  French  Jurists ;  but 
not  upon  any  decided  cases  in  the  Courts  of  England  or  America. 

CCLIIL  It  is,  however,  an  opinion  in  some  d^ree  con- 
firmed by  Grotius,  who,  deciding  the  Domicil  of  an  intestate 
in  the  Netherlands^  observed  that  the  Law  of  Embden  will 
not  prevail ;  '<  for  although  his  partnership  firm  was  there,  yet 
"  he  had  no  habitation  there  ;**  and  in  the  case  of  Vcm  Leeu- 
tuen,  as  has  been  shewn,  the  house  of  trade  was  not  held  to 
coimterbalance  the  Domicil  of  Origin. 

CCLIV.  The  following  case  is  selected  by  Henry  fix)m  the 
''Appendix  ad  HoUandsche  CiynsuUaUien"  as  one  in  which 
the  testator  had  clearly  abandoned  his  Original  Domicil :  the 
principal  evidence  of  his  having  done  so  was  his  carrying  on 
his  business  elsewhera  "  L.  Q.,  a  North  Hollander  by  birth, 
"  having,  for  more  than  thirty  years,  fixed  his  residence  at 
"  Dantzick,  without  change,  and  carried  on  his  business  there, 

made  his  will,  conformably  to  the  solemnities  required  by 

the  law  of  that  place  ;  whereby,  after  leaving  some  legacies^ 
"  he  left  the  rest  of  his  property  to  his  heirs  ab  intestato, 
"  without  declaring  who  they  were.  His  property  consLsted 
*'  in  merchandise,  outstanding  debts,  rights  of  action,  and  im- 
"  movable  property,  both  at  Dantzick  and  North  Holland ; 
'*  and  the  question  was,  whether  the  law  of  the  domicUium 
"  hahitationis  or  of  the  domicUium  originia  should  prevail 
''  as  to  the  succession." 

CCLV.  The  opinion  of  counsel  was  as  follows: — Ab  it 
appears  that  L.  G.  for  upwards  of  thirty  years  has  dwelt  at 
Dantzick  until  his  death,  without  any  indication  of  a  wish  to 
return  to  his  birth-place,  it  is,  therefore,  manifest  that  he 

(z)  Commentaries  on  the  Conflict  of  Law$y  c.  liL  p.  51. 


« 
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must  be  understood  to  have  renounced  this,  and  to  have  fixed 
his  Domicil  at  Dantzick  (per  textua  express,  in  I.  ejna  27,  §  1, 
ff.  ad  Munidp.  I  7,  cod.  de  Incolia)  "  nam  ibi  quis  domid- 
"  lium  habere  intelligitur  ubi  larem  et  fortunarum  summam 
"  oonstituit  unde  (rursus)  non  nt  discessurus  si  nihil  avooef 
Whence  it  follows  that  the  said  L.  Q.  having  thought  proper 
to  appoint  as  his  heirs,  his  heirs  ab  vrUestato,  must  be  under- 
stood to  have  meant  those  who,  according  to  the  law  of  his 
domidUtim  habitationis,  would  succeed  (a). 

CCLVI.  "  No  position"'  (says  Lord  Stowell)  "  is  more  estab- 
"  lished  than  this,  that  if  a  person  goes  into  another  country 
''  and  engages  in  trade  and  resides  there,  he  is,  by  the  law  of 
"  nations,  to  be  considered  as  a  merchant  of  that  country/' 
that  is  to  say,  as  domiciled  there  (b). 

CCLYII.  Many  passages  in  the  luminous  commentary  on 
International  Law  contained  in  the  reports  from  which  this 
case  is  cited,  shew  the  anxious  care  with  which  that  great 
Judge  invariably  guarded  this  position:  thusf,  recent  estab- 
lishment was  held  to  constitute  a  domicil  where  intention  of 
making  a  permanent  residence  was  proved  upon  the  party  (c). 

CCLVIIL  No  fugitive  visits  to  the  native  country  were 
allowed  to  counteract  the  presumption  of  domicil  arising  from  a 
r^ular  course  of  employment  in  a  foreign  country  and  trade  (d). 

CCLIi  The  Consul  who  traded  in  the  country  where  he 
resided  was  not  permitted  to  cover  his  mercantile  with  his 
official  character  (e).  A  neutral  subject  found  residing  in  a 
foreign  country  was  presmned  to  be  there  am,imo  maTiendi, 
and  if  a  state  of  war  brought  his  national  character  into  ques- 
tion, it  lay  upon  him  to  explain  the  circumstance  of  his 
residence  (/). 

(a)  Henry,  case  of  Odwin  y.  Forbes,  Appendix,  209. 

(6)  The  Indian  Chief,  Robinaon^i  AdmiraUy  Reports,  voL  lii.  p.  18. 
The  Matchless,  1  Haggard,  103.  The  Rendsburg,  4  Robinson,  139.  The 
President,  6  Rob.  279. 

(c)  The  Diana,  5  Robinson,  60. 

{(£)  The  Vriendschap,  4  Robinson,  168. 

(e)  The  Indian  Chiefs  3  Robinson,  27. 

(/)  77ie  Bernofi,  103. 
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CCLX.  The  owner  of  a  landed  estate,  who  confined  himself 
to  the  shipment  of  its  produce,  was  said  not  to  stand  exactly 
on  the  same  footing  as  a  general  merchant  retaining  a  Mer- 
cantile Domicil  by  his  house  of  trade  {g), 

CCLXL  The  cases  referred  to  which  contain  the  enuncia- 
tion of  this  doctrine  were  indeed  cases  occurring  in  time  of 
war,  and  at  a  time  when  it  was  often  a  matter  of  great 
difficulty  to  discover  the  trader  in  the  enemy's  commerce,  who 
sought  to  disguise  himself  under  the  garb  of  a  neutral,  or  to 
retain  his  native  character.  They  were  cases  of  Commercial 
Domicil ;  and,  in  the  first  place,  it  must  be  recollected  that, 
with  respect  to  cases  of  this  description,  it  has  been  held  that 
there  may  be  transactions  so  radically  national  as  to  impress 
the  national  character,  independently  of  the  local  residence  of 
the  parties  (h).  The  doctrine  contained  in  these  and  other 
cases  decided  by  Lord  Stowell,  was  formally  and  judicially 
recognised  by  the  Supreme  Court  of  the  United  States,  in  the 
great  case  of  the  Venus,  Bae,  master  (i).  But,  as  has  been 
already  observed,  further  evidence  of  the  animus  manendi 
will  generaUybe  required  to  fix  a  Testamentary  Domicil  in 
time  of  peace  (k). 

VL— DEPOSITARY  OF  PAPERS  AND  MUNIMSNTa. 

CCLXII.  It  may  be  that  a  man  may  have  two  places  of  resi- 
dence, in  different  countries,  and  spend  his  time,  with  his 
family,  equally,  or  nearly  so,  at  both. 

CCLXIII.  In  this  case,  one  criterion  of  domicil  will  be 
the  having  deposited  at  one  of  the  two  places  his  most 
valuable  papers  and  muniments,  and.  also,  according  to  the 
civilians  (I),  the  most  valuable  part  of  his  goods;  though 
money  in  the  funds  would  be  an  exception  to  this  rule, 

(g)  The  Dree  CMbraden,  4  Rohifuon^  235. 

(A)  The  VigUantia^  1  Robineon,  12 — 15.    Boedes  LueC,  5  Robinton, 
233.     The  Phoenix,  ib,  20. 
(0  8  Cranch^e  Beporte,  p.  279. 
Qe)  WheatofCe  IniemcUional  LaWy  vol  i.  p.  159. 
(0  "  Sed  si  de  animo  ezpresao  non  oonstet,  et  aliquis  in  diver  sis  locia 
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little,  if  any,  inference  of  Domicil  being  dedudble  from  their 
locality. 

CCLXIY.  From  the  accidental  place  of  debts,  bills  of 
exchange,  &c.,  no  presumption  aTise&  In  Bruce  v.  Bruce, 
Lord  Chancellor  Thurlow,  overruling  on  this  point  the  Court 
of  Scotland,  observed,  ''  that  he  professed  not  to  see  how  the 
*'  property  could  be  considered  in  England.  It  consisted  of 
"  debts  owing  to  the  deceased,  or  money  in  bills  of  exchange 
"  drawn  on  the  India  Company.  Debts  have  no  situs  ;  they 
'*  follow  the  person  of  the  creditor.*' 

And  in  the  caso  of  Lord  SomerviUe,  already  referred  to, 
the  Lord  Chancellor  said,  ''  it  is  hardly  possible  to  contend 
''  that  money  in  the  funds,  however  large,  shall  preponderate 
''  against  his  residence  in  the  country  and  his  fetmily  seaf 


VIL — THE  MANSION  HOUSE. 

CCLXV.  Another  principal  criterion  in  cases  of  double 
residence,  has  been  the  existence  of  a  mansion-house.  It 
has  been  shewn  that  a  mere  habitation,  or  dwelling  house, 
constitutes  a  presumption  of  domicil  of  the  slightest  kind. 
In  Lord  SomerviUe'a  case  (in  which  there  was  a  conflict 
between   two    acknowledged  domidls),  the    Master  of  the 

bona  habeat^  ibi  prsesumitur  habere  domicilium,  ubi  maxima  patrimonii 
qoantitas  sita,  nam  in  dnbio  ibi  videtor  habere  animnm  potipwimnm 
commorandi.*' — Barbosa  et  Taborii  loci  communes  JurUpnukfUia,  1.  iv. 
c  IL    De  DomxcUio. 

**  Qnando  vero  versamnr  in  dnbio,  nt  ri  incola  nnnqnam  declaravit 
velit  necne  in  loco  domicilium  contrahere,  ibi  tamen  bonam  partem  bono- 
rum  euorum  transtulerit  dicendum  erit  ex  eo  solo  praesumi  domicilium 
contractum."  Opinion  of  Bartolus,  adopted  by  MascarduSj  who  adds, 
however,  **  illud  vero,  quod  modo  diximus,  pnesumi  domicilium  con- 
tractum,  quod  quia  alibi  majorem  partem  bonorum  suorum  transtulerit, 
ita  intelliget,  ut  ex  illA  translatione  solft  non  probetur  domicilium  quod 
erit  alibi  esse  extinctum,  cum  quis  possit  habere  domicilium  pluribus 
in  locis." — Mascardua  de  Frobationibus,  Cond.  DXXXV.  «.  22—4 
vol.  i.  p.  248. 

To  the  same  effect,  Farinacius  Coneilvorum,  lib.  i.  consil.  75,  n.  168. 

See  note  to  Marsh  ▼.  Huickinaon^  2  Boeanquet  and  Puller's  Rep.  p.  219. 
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Rolls  observed,  "  that  from  a  particular  period  Lord  Somer- 
"  ville  had  determined  not  to  abandon  his  Tnansion-house : 
**  so  far  from  it,  he  made  overtures  with  a  view  to  get 
''  apartments  in  Holyrood  House  :  &om  which  I  conjeo- 
"  ture,  that,  if  that  application  had  been  granted,  he  might 
''  have  been  induced  to  spend  more  time  than  he  did  in 
"  Scotland.  He  came  to  London.  I  will  not  inquire  how 
"  soon  he  took  a  permanent  residence  there ;  but  I  admit 
"from  that  time  he  ma/nifested  an  intention  to  resideaconr 
"  siderahle  pari  of  the  year  m  London^  but  also  to  keep  his 
"  estaibliahment  vn  Scotkmd,  and  to  spends  as  nearly  as  pos- 
**  sible,  half  of  the  year  in  each.  He  took  a  lease  of  the  house 
"  evidently  with  the  intention  to  have  a  house  in  London 
"  as  long  as  he  lived,  with  a  manifest  intention  to  divide  his 
"  time  between  them.''  Then,  after  repudiating  the  notion, 
that  the  circumstance  of  the  death  should  decide  the  question, 
and  alluding  to  the  cases  collected  by  Denisart,  he  proceeds, 
"  the  fair  inference  from  these  is,  that  a  person,  not  under  an 
obligation  of  duty  to  live  in  the  capital  in  a  permanent 
manner,  as  a  nobleman  or  gentleman  having  a  mansion- 
''  house,  his  residence  in  the  country,  and  visiting  the  metro- 
"  polls  for  any  particular  purpose,  shall  be  considered  domi- 
''  ciled  in  the  country.  On  the  other  hand,  a  merchant, 
"  whose  business  lies  in  the  metropolis,  shall  be  considered 
"  as  having  his  Uomicil  there,  and  not  at  his  (m)  country 
''  residence.  It  is  not  necessary  to  enter  vnto  this  distinc- 
"  tion,  though  I  shovld  be  vndmed  to  concur  in  it.  I  there- 
"  fore  forbear  entering  into  the  cases  of  Mademmselle  Cler^ 
"  mont  de  8t  Aignan  (m)  and  the  Comie  de  Choisevl  and 
"  the  distinction  as  to  the  acts  of  the  former  describing  her- 


(m)  Compare  the  language  of  Farinacius,  "  Quod  eo  magis  procedit 
quia  haec  mobilia  non  erant  in  looo  Subiaci  perpetuo  permansura,  sed 
ad  tempus  taatum  :  cum  Paulus  iliac  acoesserit  recreationia  caus4  ad 
effngieudos  calores  eestivos,  &c.  et  quia  non  censentur  esse  ejus  loci  in 
quo  sunt  ilia  qua;  ad  tempus  tautum  sunt  in  eo  loco,  sed  dicuntur  esse 
illius  loci  ad  quern  revocanda  sunt**— (7<wwi/iorw»i,  L  L  consil.  71,  n.  2. 

(w)  Vide  infra. 


it 
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"  self  as  of  the  place  of  the  country/*  and,  he  adds,  "  it  is  of 
"  no  consequence  whether  more  or  less  money  was  spent  at 
**  the  one  place  or  the  other,  living  alternately  in  botL^' 

CCLXVL  As  a  proof  that  the  Domicil  of  the  Marquis  de 
Saint  Pater  was  in  Maine,  and  not  at  Paris,  Cochin  urges  that  at 
the  latter  place  were  '*  his  household,  his  domestic  servants,  his 
^'  furniture,  all  that  he  had  need  of  for  daily  use  all,  in  one 
*'  word,  which  the  Law  calls  'instrv/merUwrn  domeaticum  ; ' 
''  whereas^  at  Paris  he  had  lived  either  in  a  friend's  house, 
«  or  in  an  '  h6tel  garni' "  (o). 

CCLXYIL  In  the  case  of  BaLfou/r  v.  SooUf  which  is  cited 
in  the  report  of  the  foregoing  case,  it  was  proved  that  Mr. 
Scott,  whose  Domicil  was  disputed,  had  intended  completely  to 
abandon  his  Domicil  in  Scotland.  Twelve  years  before  his 
death,  he  had  dismantled  his  mansion-house  and  broken  up 
his  establishment,  leaving  only  a  gardener  there.  He  paid 
two  or  three  visits  to  Scotland,  but  on  such  occasions  re- 
sided with  his  friends ;  and  during  the  latter  period  of  his 
life,  even  these  visits  were  discontinued.  He  had  invested 
all  his  money  in  the  funds.  It  was  held  by  the  House  of 
Lords  that  the  Domicil  of  Origin  in  Scotland  had  been  aban- 
doned. 

CCLXVIII.  In  the  case  of  the  Dowager  Queen  Henrietta 
Maria,  her  palace  of  Somerset  House  was  urged  as  a  far 
stronger  criterion  of  Domicil  than  the  house  she  possessed  at 
Paris  (p). 

CCLXIX  In  the  case  of  Sir  Charles  Douglas,  before 
referred  to,  there  was  no  mansion-house,  or  even  estate,  to  cor- 
roborate the  DomicU  of  Origin,  circumstances  which  were  much 


(o)  Cochin,  tome  6,  p.  231,  "  en  un  mot,  ce  que  la  loi  appelle  "  inttru- 
mentum  domesticum,^  and  p.  233,  "On  a  trouv6  des  menbles  dans  Tap- 
partement  de  Paris:  mala  on  en  a  trouve  one  plus  grande  quantit6 
i  Loresse,  et  des  meubles  qui  indiquent  le  vSritaUe  domicile;  savoir, 
toute  la  batterie  de  cnisine,  le  linge  ordinarie,  tant  de  table  que  des 
chambree,  et  g6n6raloment  tout  ce  qui  compose,  si  on  pent  parler  ainsi, 
tout  Tattirail  d*une  maison.** 

(p)  Life  of  Sir  L,  Jenkins,  vol.  ii.  p.  669. 
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insisted  upon  by  counsel  in  distinguishing  it  from  the  case  of 
Lord  SoTnerville. 

CCLXX.  In  Lord  Annandale'a  case,  there  was  also  no 
mansion-house  ;  there  was  evidence  only  that  he  had  stamped 
with  his  foot  upon  the  ground  of  his  Scotch  estate,  and  said, 
"  Here  I  built  my  house  !"  The  absence  of  the  mansion-house 
was  a  material  fact  in  the  case;  for  Lord  Annandale,  like 
Lord  Somerville,  was  one  of  the  sixteen  Scotch  peers. 

CCLXXI.  So,  too,  it  has  been  said  that  in  the  more  recent 
case  of  De  BonnevcU  v.  De  BonnevcU,  the  establishment  and 
ancestral  ch&teau  of  the  deceased  in  France  were  very  important 
ingredients  in  the  decision  that  the  Domicil  was  French,  and 
a  long  lease  of  a  house  in  London  which  was  kept  by  two 
female  servants,  was  not  held  to  be  any  counterpoise  to  the  in- 
ference of  Domicil  dedudble  from  the  fEonily  mansion.  Though 
the  learned  Judge  said,  "  his  taking  the  lease  of  a  house  for 
*'  eight  years  would  be  a  strong  fact  to  shew  intention  if  it 
"  had  been  followed  up  by  a  continued  residence  there/' 

CCLXXII.  On  the  other  hand,  much  stress  was  laid  upon 
the  fact  that  his  correspondence,  extending  over  a  long  period 
of  time,  and  the  family  plate  and  papers  were  kept  at  his 
chAteau  in  France.  In  the  case  of  Sir  Oeorge  Warrender, 
his  having  "  his  capital  mansion"  in  Scotland  was  considered  . 
among  the  principal  circumstances  which  fixed  his  Domicil  in 
Scotland  (g).  Letters  addressed  to  a  person  at  a  particular 
place  are  very  sUght^  if  any,  evidence  of  domicil,  though  the 
answers  to  them  may  be  (r). 

CCLXXIIL  In  the  case  of  the  Marquia  de  Saint  Paier, 
a  sort  of  Journal  written  in  his  own  hand,  and  entitled 
*'  M^moire  de  mes  voyages  et  sdjours  k  Faiis,"  was  strongly 
urged  as  a  proof  that  Paris  was  not,  and  that  Loresse  was  his 


{q)  2  Clark  and  FinneUy,  p.  620. 

(r)  '^  On  ne  peut  prouver  le  sejour  d*ane  personne  duns  un  lieu  unique- 
ment  parcequ^on  lui  a  adreas^  des  lettres  dans  le  mdme  endroit ;  oe 
ne  seroit  que  par  sea  r^ponses  qu*on  pourroit  le  justifier.*' — Cochin^ 
(Euvret,  t,  vii.  p.  301. 
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DomiciL  It  was  said  to  bring  the  latter  place  directly  under 
the  definition  of  the  Roman  Law,  and  so  was  the  fact  that  all 
his  title  deeds  and  valuable  papers  were  kept  at  Loresse  (a). 

CCLXXIV.  In  the  very  important  case  of  Mwnro  v. 
Mv/aro  {t),  before  referred  to,  Lord  Chancellor  Cottenham, 
commenting  upon  the  various  evidences  of  intention  evinced 
by  the  conduct  of  Sir  Hugh  Munro,  observed  "  That  he  took 
a  lease  of  the  house  in  Gloucester  Place,  and  formed  an  estab- 
"  lishment  there,  has  been  much  relied  upon,  and^  in  the 
''  absence  of  better  evidence  of  intention  as  to  his  future 
*'  Domicil,  might  be  important  as  affording  evidence  of  such 
''  intention,  but  cannot  be  of  any  avail,  when  from  the  correft- 
''  pondence,  the  best  means  are  afforded  of  ascertaining  what 
''  his  real  intentions  were.  The  having  a  house  and  an  estab- 
**  lishment  in  London  is  perfectly  consistent  with  a  domicil  in 
"  Scotland.  This  fact  existed  in  SomerviUe  v.  SomerviUe,  and 
"  in  Warrender  v.  W<vrre7ider." 

CCLXXV.  In  this  case  of  Munro  v.  Mvm/ro  it  was  proved 
that  the  family  mansion  was  undergoing  repair,  and  that  fur- 
niture had  been  purchased  for  it.  It  was  urged  in  the  argu- 
ment in  Lord  Somerville'a  case,  that  family  pictures  mighty  in 
some  degree,  denote  the  family  mansion,  and  be  considered  as 
answering  to  the  larea  of  the  Iloman& 


VnL — DESCRIPTION    IN  LEGAL  DOCUMENTS. 

CCLXXYI.  Lord  Somerville  was  described  in  the  books 
of  the  Bank  of  England  as  of  Henrietta  Street^  Cavendish 
Square,  but  it  was  successfully  contended  in  argument  that 
this  was  merely  the  designation  of  the  broker,  and  could  furnish 
no  inference. 

CCLXXVIL  In  Curling  v.  Hiomton,  the  circumstance  of 
Colonel  Thornton's  having  applied  for  and  obtained  a  royal 

(«)  ''Unde  cum  profectus  est,  peregrinari  videtur,  et  quo  ai  rediit, 
peregrinari  jam  destitit.**—  Code,  t,  XL.  L  vii. 
(0  7  C^rk  and  FinneUy,  881. 
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ordinance  assuring  to  him  certain  prlvil^es  so  long  as  he 
resided  in  France^  and  a  territorial  title,  was  not  held  by 
Sir  John  Nicholl  to  weigh  in  the  scale  against  the  circum- 
stances of  his  Domici]  of  Origin,  and  of  his  houses  containing 
{jEunily  papers  and  valuable  moveables,  which  were  in  England 

CCLXXYIIL  But  it  is  to  be  remembered  that  the  opinion 
of  this  learned  Judge,  that  a  British  subject  could  not  select  a 
foreign,  in  complete  derogation  of  his  British  Domicil,  per- 
vades this  case,  and  that  such  opinion  has  been  subsequently 
pronounced  erroneoua 

CCLXXIX.  In  De  Bonnevdl  v.  De  Bonneval  the  Court 
observed,  "  I  am  not  inclined  to  pay  much  attention  to  the 
^  descriptions  of  the  deceased,  in  the  legal  proceedings  in 
''  France,  for  it  may  have  been  necessary,  as  the  proceedings 
''  related  to  real  property,  that  he  should  describe  himself  as  of 
"  some  place  in  tibat  kingdom." 

CCLXXX  In  the  Marquis  de  OaasiorCs  case,  already 
referred  to,  this  description  in  a  power  of  attorney  as  "  de 
'*  pr^nt  k  Pau,  mais  demeurant  h,  Paris,"  seems  to  have 
influenced  the  decicdon  that  his  Domicil  was  at  the  latter  place. 

CCLXXXL  The  weight  due  to  this  species  of  evidence  must 
very  much  depend  upon  the  particular  drcumstanoes  of  each 
case  ;  but  it  would  rarely  be  safe  to  discard  altogether  the  con- 
sideration of  it 

CCLXXXII.  It  ^ould  be  observed  that  French  lawyers 
appear  to  have  always  laid  considerable  stress  upon  it.  Thus, 
in  the  case  of  the  Marquis  de  Saint  Pater — ^as  a  preface  to 
which  Cochin  has  prefixed  the  title,  "  Where  ought  the  Domicil 
"  of  a  deceased  to  be  fixed  who  has  varied  in  his  declarations?'^ 
— ^and  where  the  question  was,  whether  the  Marquis  was  domi- 
ciled at  Paris,  or  in  Maine,  the  notarial  acts  in  which  he  is 
described  as  "  demeurant  k  Paris,"  or  "  demeurant  k  Loresse," 
&c.,  are  carefully  summed  up;  and  it  was  urged  that  the 
greater  number  of  these  acts  described  him  as  *'  demeurant  k 
Loresse  "  (u), 

{u)  **  II  faut  convenir  que  le  nombre  des  actee  qui  le  d^clarent  de- 
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IX. — ^THE  POSSESSION  AND  EXERCISE  OF  POLITICAL  RIGHTS 

AND  PAYMENT  OF  TAXES. 

CCLXXXIIL  These  circumstances  have  been  considered 
as  strong  tests  of  Domicil  by  the  Roman  law  (x)«and  by  the 
civilians,  but  have  had  perhaps  less  weight  given  to  them 
in  England  than  in  continental  Europe  (y). 


meurent  k  Loreflse  est  bien  sup^rieor  k  ceux  qui  indiqoent  ime  demeure 
h  Paria" — Cochin^  CEuvres^  t  vi  p.  231. 

(x)  ^'Dictas  expressfls  declarationi  domicilii  constituendi  eqnipollet 
Ola,  81  quis  in  dvitate  aliqu&  jus  ciyitatis  das  BurgereclU  impetraverit 
et  ibi  habitaverit,  vnlgo  da  einer  verhurgert  oder  Erhschuldigung  geteutet 
hUiudich  vmd  hettdndig  getessen  ist.  Beqniritur  autom  oopolativd,  ut 
quis  ibidem,  non  solum  jus  iUad  impetraverit  Bed  etiam  actualiter 
hBhiteV^Tractatio  de  DomtcUio  (1663)  p.  27,  t.  xxz,  and  authorities 
there  cited. 

(y)  ''  Si  quis,  &c.  omnibus  denique  municipii  oommodis,  nullis  colo- 
niarum  fruitur :  ibi  magis  habere  domcilium  quam  ubi  colendi  causft 
diversatur.'*  See  passage  from  the  Digest  cited  above,  and  JfenoehitUj 
''niud  tamen  observandom  est^  quod  etsi  quis  nomine,  didtur  civis  ori- 
ginarius  oh  id,  quod  in  civitate  natus  sit,  vel  privilegio  creatus  civis, 
attamen  ut  commodis  et  privilegiis  civitatis  fruatur,  habitare  in  ipsft 
civitate  atque  ita  domicilium  in  eft  habere  et  cum  aliis  civibus  onera 
sustinere  debet"  And  then  quoting  the  authority  of  other  civilians, 
'*  et  idem  ego  ipse  respondi,  in  cons,  390,  &c.,  dizi  civem  hunc  non  sus- 
tinentem  onera  esse  improprid  dvem  et  secundum  quid ;  *'  and  he  adds 
the  authority  of  other  dvilians,  and  the  dedsions  in  the  "  Bota  Bo- 
mana,'*  ''qui  scripserunt  civem  originarium  aliquem  non  esse,  nisi 
parentes  ibi  domicilium  oontraxerint  et  civitatis  munera  subierint ;  ita 
et  olim  apud  Bomanos  dvis  Bomanus  dicebatur  is,  qui  etsi  natus  esset 
BonuB  attamen  domidlium  Bomse  in  ipsft  urbe  contraxtsset,  ac  qui 
tribum  et  bonornm  potestatem  adoptus  esset.** — Lib.  6  Prossumpt.  XXX. 
s.  xxiv.  p.  1037. 

Mcucardus,  bajb  unhesitatingly,  ''Preterea  mutare  et  constituere 
domicilium  in  e4  urbe  is  praesumitur  qui  privilegium  impetravit  quo 
jus  dvitatis  petebai.** — Be  Frobationibus,  Cond.  86,  s.  iv.  p.  249. 

See  also  the  opinion  of  the  Dutch  lawyers,  dted  by  Henry  in  his  Ap- 
pendix, p.  193,  from  the  BoBandsche  OcmsuUalien,  voL  iii.  consult.  138, 
"ubi  exemplum  affert  ejus^  qui  cum   escet  dvis  Mediolanensis  per 
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CCLXXXrV.  In  the  case  of  De  Bonneval^  mentioned 
above,  the  Court  observed,  "  I  am  inclined  also  to  pay  veiy 
"  little  attention  to  the  statement  as  to  his  exercise  of  political 
"  right  in  France,  or  to  his  being  registered  as  a  voter  here  : 
"  being  a  housekeeper,  he  was  registered  here  as  a  matter  of 
**  coursa  It  is  stated  that  he  resisted,  with  success,  the  con- 
"  tribution  to  some  French  rates,  which  a  person  resident  in 
"  France  was  liable  to ;  but  the  grounds  are  not  stated,  and  it 
"  is  too  loose  a  reasoning,  that  because  all  French  subjects  are 
"  liable  to  such  rates,  and  he  successfully  resisted  them,  there- 
'*  fore  he  was  not  domiciled  in  France.  It  must  be  shewn  that 
"  the  question  came  regularly  before  the  French  tribunals,  and 
*'  that  he  was  held  not  to  be  a  domiciled  subject  of  France"  (z). 

CCLXXXV.  It  may  be  doubted,  however,  whether,  if  the 
circumstance  has  been  so  proved,  it  would  have  veiy  mate- 
rially influenced  the  decision  of  the  question.  In  the  Ameri- 
can case  of  Ghiier  v.  O'Danid,  the  President  Bush  said,  "  It 
"  is,  I  think,  extremely  doubtful  whether  voting  and  paying 

taxes  are  in  any  way  necessary  to  constitute  a  Domidl, 

which,  being  a  question  of  (jeneral  Law,  cannot  depend  on 
"  the  municipal  regulations  of  any  state  or  nation.     Voting 

(in  America)  is  confined  to  a  few  coimties,  and  taxes  may 

not  always  be  demanded.'' 

CCLXXXYL  And  in  the  English  case  of  De  Bonnerxd 
V.  De  Bonneval,  the  circumstance  of  successfully  resisting  the 
payment  of  French  rates  was  held  no  proof  of  the  English 
Domicil,  no  judicial  decision  having  been  pronounced  upon 
the  legality  of  the  refusal 

CCLXXXYIL  The  Law  of  Domicil  is  not  to  be  confounded 
with  the  Law  of  Settlement  which  may  obtain  in  any  country. 
Id  an  American  case,  entitled  "  The  InhahUamta  of  Cam- 
bridge V.  the  Inhabitants  of  Gharlestown^"  a  citizen  of  Ver- 


moltos  annos  autem  Gennae  yixisset,  ei  non  subisisset  aliqua  onerOy  tan- 
qaam  civis  Genuenais  statuit  earn  ibi  non  fixlsse  domicilimn.** 
(«;  See  case  of  OuHing  v.  ThorrUony  cited  above. 
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mont  having  resoded  in  a  town  in  that  state  for  ten  years,  and 
having  paid  taxes  more  than  five  years,  was  held  to  have 
acquired  a  settlement  in  such  town,  although  he  left  his  wife 
and  children  upon  a  &rm  at  Vermont,  and  occasionally  visited 
them  there,  and  once  tarried  with  them  five  or  six  months 
during  the  term  (a). 

CCLXXXVIIL  In  the  following  case  (decided,  it  must  be 
remembered,  in  the  Prize  Court),  (6)  the  citizenship  conferred 
by  the  United  £tates  upon  a  British  subject,  appears  to  have 
been  a  principal  ingredient  in  deciding  that  his  Domicil  was 
American,  and,  in  conjunction  with  his  personal  residence, 
and  the  character  of  his  ship,  to  have  overpowered  the  pre- 
sumption arising  from  the  residence  of  his  wife  and  family  in 
Scotland,  that  his  National  Domicil  had  been  retained.  The 
peculiarity  of  the  case,  and  the  high  authority  of  the  Judge, 
seem  to  warrant  its  insertion  at  fuU  length  in  this  placa 

Ari/n,  Smith.  This  ship,  under  American  colours,  was 
seized  in  the  river  Thames,  by  the  Marshal  of  the  Admiralty, 
on  the  1st  of  August,  1812.  A  claim  was  given  by  the  master, 
who  was  also  sole  owner  of  the  ship,  describing  himself  to  be 
a  British  subject,  and,  as  such,  entitled  to  the  benefit  of  the 
Order  in  Council  of  November,  1812,  directing  the  restitution 
of  British  ships  under  the  American  flag.  It  appeared  that 
he  was  a  native  of  Scotland,  and  that  his  wife  and  family 
resided  in  that  country,  but  that  he  had  himself  been  admitted 
a  citizen  of  America  about  nxteen  years  ago,  upon  taking  an 
oath  that  he  had  been  sailing  out  of  an  American  port  for  two 
years ;  that  from  the  year  1799  till  1805,  he  had  been  con- 
nected with  a  house  of  trade  at  Glasgow,  which  had  an 
establishment  at  New  York,  and  another  at  Charlestown, 
and  that  he  had  occasionally  resided  at  each  of  the  last-men- 
tioned places;  that  he  had  purchased  this  vessel  at  public 
auction  in  America,  and  had  made  three  voyages  in  her,  the 


(a)  MassaehuBetU  Reports,  vol.  xiii.  p.  501. 

(b)  Vide  ante. 

VOL.  rv.  N 
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two  first  from  Charlestown  to  Kingston  in  Jamaica,  returning 
each  time  in  ballast ;  and  the  last  from  Charlestown  to  the 
river  Thames.  The  question  was,  whether,  from  the  residence 
and  employment  of  this  man,  he  was,  quoad  this  vessel,  to  be 
considered  a  British  subject 

CCLXXXIX  Sir  W.  Scott  gave  judgment  "  This  ship, 
"  when  seized  by  the  Marshal  in  the  river  Thames,  was  under 
"  the  American  flag ;  but,  according  to  the  account  given  by 
**  the  master,  was  not  frimished  with  the  Ameiican,  or,  indeed 
"  with  any  pass  whatever.  It  is  very  difficult  to  conceive  that 
"  this  was  the  true  state  of  the  case,  since  the  ship  was  not 
"  only  American  buDt,  but  likewise  American  owned,  as  &r  at 
*^  least  as  the  ostensible  character  of  the  claimant  is  concerned; 
*'  for,  though  he  could  not  altogether  throw  off  his  all^[iance 
*'  to  his  native  country,  he  had  been  admitted  a  citizen  of  the 
"  United  States.     I  cannot  conceive,  therefore,  why  the  pass 

was  not  granted,  or  what  obstacle  prevented  this  man  from 

obtaining  so  important  a  document  I  must  presume  that 
"  the  vessel  was  furnished  with  an  American  pass ;  but,  sup- 
*'  posing  the  case  to  be  other?nse,  still,  if  the  ship  was  furnished 
*'  with  the  documents  usually  granted  to  American  ships,  the 
"  same  rule  of  law  must  be  applied  as  if  she  had  been  furnished 
^'  with  a  regular  flag  and  paaa  The  ship  must  be  conclusively 
"  held  to  be  American  property,  and,  consequently,  subject  to 
"  condemnation. 

''  It  is  said,  however,  that  this  ship  is  protected  by  the  Order 
**  in  Coimdl  issued  on  the  28th  of  November,  1812,  by  which 
"  it  is  directed,  that  '  all  vessels  under  the  flag  of  the  United 
'' '  States  of  America,  which  are  bond  fide  and  wholly  the 
"  *  property  of  his  Majesty's  subjects,  and  not  purchased  by 
<' '  them  subsequent  to  the  date  of  hostilities  on  the  part  of 
*'  '  the  United  States  of  America,  and  which  shall  have  been 
'*  '  detained  in  port  under  the  embargo,  or  shall  have  sailed  to 
'*  '  or  from  the  ports  of  this  kingdom  previous  to  the  know- 
**  *  ledge  of  hostilities,  and  shall  have  been  captured  on  such 
"  '  voyage,  shall  be  restored  to  the  British  owners,  upon  satis- 
*^  *  factory  proof  being  made  to  the  High  Court  of  Admiralty, 
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"  *  or  the  Courts  of  Vice  Admiralty,  to  which  they  shall  be 
"  '  taken  for  adjudication,  that  the  said  vessels  are  bond  fide 
"  '  and  wholly  the  property  of  his  Majesty's  subjects  as  afore- 
"  *  said,  and  had  been  engaged  in  trade  as  above  described/ 
"  A  claim  has  been  given  for  this  ship  by  Mr.  Smith,  describ- 
"  ing  himself  to  be  a  British  subject ;  and,  if  he  is  a  British 
''  subject,  he  will,  under  this  Order  in  Council,  be  entitled  to 
"  restitution. 

"  The  question,  therefore,  comes  to  this,  whether  the  claim- 
"  ant  is,  quoad  this  property,  to  be  considered  as  a  British 
"  subject  For  some  purposes  he  is,  undoubtedly,  so  to  be 
"  considered.  He  is  bom  in  this  countiy,  and  is  subject  to  all 
"  the  obligations  imposed  upon  him  by  his  nativity.  He  cannot 
"  shake  off  his  alliance  to  his  native  country,  or  divest  him- 
"  self  altogether  of  his  British  character,  by  a  voluntary  trans- 
"  fer  of  himself  to  another  countiy.  For  the  mere  purposes  of 
"  trade,  he  may,  indeed,  transfer  himself  to  another  State,  and 
''  may  acquire  a  new  national  character.  An  English  subject 
"  resident  in  a  neutral  State,  is  at  liberty  to  trade  with  the 
"  enemy  of  this  countiy  in  all  articles  with  the  exception  of 
"  those  which  are  of  a  contraband  nature  ;  but  a  trade  in  such 
"  articles  would  be  contrary  to  his  allegiance.  Now,  the  ac- 
"  count  which  he  gives  of  liimself  is,  '  that  he  was  bom  at 
'' '  Falkirk,  in  Scotland ;  that  during  the  last  seven  years  he 
"  '  has  been  chiefly  at  sea,  but,  when  at  home,  he  has  livedi 
'* '  and  still  lives,  at  Bathgate,  in  the  shire  of  Linlithgow,  in 
"  '  North  Britain  ;  that  he  is  a  subject  of  our  Sovereign  Lord 
"  '  the  King,  but,  about  sixteen  years  ago,  he  was  admitted  a 
"  '  citizen  of  the  United  States  of  America  for  the  purpose  of 
"  '  commerce  only.'  Why,  this  transaction  is  for  the  purpose 
"  of  commerce.  According  to  his  own  account,  then,  he  ceased 
"  to  be  a  British  subject  for  commercial  purposes.  He  goes 
"  on  to  say,  *  that  he  was  admitted  for  the  purpose  of  covering 
*'  *  a  ship  of  his  own,  to  enable  her  to  sail  without  risk  of 
"  '  capture,  and  he  was  so  admitted  by  the  magistrates  of  Phila- 
''  '  delphia,  on  oath  being  made  that  be  had  sailed  out  of  an 
'^  '  American  port  for  two  years  ;  that  he  hath  never  been  ad- 

N  2 
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"  *  initted  a  burgher  or  freeman  of  any  city  or  town,  but  fix)m 
"  *  the  year  1799  to  the  year  1805,  the  deponent  having  been 
**  *  connected  in  a  house  of  trade  at  Glasgow,  which  had  a 
*'  '  house  at  New  York,  and  another  at  Charlestown,  in  South 
**  *  Carolina,'  so  that  from  the  year  1799  to  the  year  1805,  he 
''  might,  as  far  as  he  was  connected  with  the  house  at  Glasgow, 
**  and  for  that  particular  bianch  of  his  trade,  be  considered  a 
^'  British  subject.  But,  since  that  time,  I  understand  him  to 
"  say  that  he  has  withdrawn  altogether  from  that  oonnectioiL 
''  He  says  afterwards,  in  answer  to  the  ninth  interrogatory, 
**  *  that  he  is  a  North  Briton  by  birth  ;  and,  when  he  is  at 
^  '  home,  his  place  of  residence  is  Bathgate,  in  the  shire  of 
** '  Linlithgow,  in  North  Britiun,  where  his  wife  and  family 
^  '  reside,  and  where  he,  the  deponent,  hatli  always  redded 
'*  *  from  the  time  he  was  ten  or  eleven  years  of  age,  when  he 
*^  ^  was  not  at  sea  or  in  foreign  parta'  The  affirmative  part  of 
**  his  history,  as  far  as  it  goes,  shews  that  he  lived  very  much 
"  abroad,  and  principally  at  New  York  or  Charlestown,  in 
America.  True  it  is  that  he  had  no  house  in  either  of  these 
places,  but  he  was  there  a  single  man.  It  is  not  the  mere 
**  circumstance  of  leaving  a  wife  and  family  in  Scotland  that 
''  will  avail  him  for  the  purpose  of  retaining  the  benefit  of  his 
"national  diaracter.  He  cannot  be  permitted  to  take  the 
"  advantage  of  both  characters  at  the  same  time,  and  in  the 
"  same  adventure.  The  utmost  that  can  be  allowed  to  him  is 
*'  that  he  should  be  entitled  to  the  one  character  or  the  other, 
"  according  to  the  circumstances  of  the  transaction.  When 
"  the  vessel  herself  is  American-built,  when  the  personal  resi- 
''  dence  of  the  owner,  as  far  as  he  has  any,  is  in  America,  (for  it 
"  does  not  appear  that  this  man  at  all  resided  in  Scotland,)  it 
"  would  be  difficult  to  say  that  it  could  be  any  other  than  an 
"  American  transaction.  Since  the  purchase  of  this  ship  by 
"  Mr.  Smitli,  he  has  made  three  voyages,  two  of  them  to 
"  Kingston,  in  Jamaica,  and  one  to  the  port  of  London  ;  but 
'*  to  the  ports  of  Scotland  he  has  never  sailed,  nor  does  it 
"  appear  that  he  has  even  visited  his  wife  and  &mily  in  that 
''  country.     He  has  been  sailing  constantly  out  of  American 
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"  ports,  and  his  prevailing  destination  has  been  to  the  West 
"  Indian  Islands.  It  is  quite  impossible  that  he  can  be  pro- 
"  tected  under  the  Order  in  Council,  which  applies  only  to 
**  those  who  are  clearly  and  habituaUy  British  subjects,  having 
"  no  intermixture  of  foreign  commercial  character.  It  never 
could  be  the  intention  of  his  Majesty's  Government  that  the 
benefit  of  this  Order  should  be  extdtided  to  a  person  who  has 
''  thrown  off  his  allegiance,  and  estranged  himself  from  his 
*'  British  character  as  far  as  his  own  volition  and  act  could 
'*  do.  I  am  of  opinion  that  lifr.  Smith  is  not  entitled  to  the 
*'  benefit  of  the  Order  in  Council,  and  therefore  I  reject  the 
"  claim." 

CCXC.  The  case  of  Stanley  v.  Bemes,  has  been  already  re- 
ferred to  as  being  the  first  case  in  which  it  was  decided  that  a 
British  subject,  domiciled  in  a  foreign  country,  cannot  make  a 
valid  will  unless  it  be  executed  according  to  the  forms  pre- 
scribed by  the  law  of  that  foreign  country.  In  this  place  it  is 
only  necessary  to  state  the  facts  of  the  case,  upon  which  Sir 
John  NichoU  said  there  was  little  if  any  controversy,  and  he 
states  them  thus : — *'  The  testator  (Mr.  Stanley),  a  native  of 
"  Ireland,  went^  in  1770,  to  Lisbon,  and  there  engaged  in  busi- 
"  ness  as  a  merchant :  soon  afterwards,  he  married  a  lady,  a 
"  Portuguese  by  birth,  though  of  Irish  parents  and  a  Ronmn 
"  Catholia  In  order  to  contract  that  marriage  he  professed 
"  the  noman  Catholic  religion.  In  1 798  he  obtained  letters 
"  of  naturalization  as  a  Portuguese  subject,  and,  in  1808,  when 
"  the  French  were  in  possession  of  Portugal,  it  is  alleged  that 
*'  he  was  treated  as  a  Portuguese  subject ;  that  is  denied,  and 
"  it  is,  on  the  otlier  side,  alleged  that  he  was  treated  as  a  British 
"  subject  The  manner,  however,  in  which  the  French  treated 
"  him  is  not  very  material  to  the  decision  of  this  case.  Before 
**  their  arrival  he  had  placed  a  lai'ge  part  of  his  property  in 
his  son's  name,  who  was  bom  in  Portugal ;  but  the  will 
recites  '  that  it  was  a  fictitious  measure  as  a  security  against 
"  '  the  French.'  The  testator  had  four  children  by  his  wife, 
"  but  only  the  present  party  survived  him.  His  wife,  having 
**  become  insane,  was  removed  from  Portugal  to  Ireland,  where 
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**  the  connections  of  both  resided  She  was  there  supported 
**  by  an  allowance  paid  out  of  the  property  of  the  deceased, 
*'  placed,  as  already  mentioned,  in  the  possession  of  his  son. 
*'  The  deceased,  in  1808,  removed  firom  Lisbon  to  Madeira,  and 
**  continued  to  reside  in  that  island  till  his  death  in  1826/' 
Such  being  the  state  of  the  facts^  it  was  argued,  on  the  one 
side,  that  fifty  years'  residence,  confirmed  by  change  of  religion, 
marriage,  and  naturalization,  had  rendered  him  a  Portuguese 
subject,  and  that  Portuguese  Law  must  govern  his  wilL  On 
the  other  side  it  was  contended  that  residence  without  inten- 
tion would  not  destroy  the  Domicil  of  Origin ;  that  during  his 
life  and  death  he  had  been  considered  as  a  British  subject ;  or 
that,  if  he  were  domiciled  in  Portugal,  he  still  had  the  right  of 
a  British  subject  to  dispose  of  his  property  by  a  will  made  in 
the  English  form. 

CCXCL  Sir  John  Nicholl  seems  to  have  doubted  whether 
Mr.  Stanley  was  a  domiciled  Portuguese,  but  decided  that 
he  had  a  right  to  make  his  will  according  to  British  Law. 
This  decision  was  reversed  by  the  Del^ates,  who  held  Mr. 
Stanley  to  have  been  domiciled  in  Portugal  (c),  and,  there* 
fore,  obliged  to  make  his  wiU  according  to  the  law  of  that 
country  (d). 

COXCII.  Thomaa  Moore  died  at  Alicant,  in  Spain.  His 
father  was  a  natural-bom  British  subject ;  his  mother  was  bom 
in  Spain,  but  was  the  daughter  of  a  British  subject^  and  died 
in  London.  The  father,  Geoige  Moore,  was  principal  of  an 
eminent  mercantile  house  at  Alicant ;  his  son,  Thomas,  was 
bom  there  in  1775 ;  after  passing  his  childhood  in  Spain,  was 
educated  at  Thoulouse  and  Liege,  ultimately  became  the  head 
of  the  house  at  Alicant,  and  continued  to  his  death  to  be  there 
domiciled :  in  1817,  he  ceased  to  have  any  connection  with 


(c)  Stardetf  v.  Bemes^  3  Haggard^ •  EcduioitiocU  Reports,  431. 

(d)  The  last  case  on  this  subject  was  that  of  FVeeman  v.  Bremer, 
lately  decided  by  the  Privy  Council.  This  case,  and  the  law  on  this 
subject,  will  be  considered  presently. 
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mercantile  buainefla  He  had  been  in  England  from  1807  to 
the  middle  of  1812  ;  from  the  beginning  of  1813  to  the  latter 
end  of  1818  ;  again  in  1815,  and  in  1821,  when  it  was  said 
that  he  intended  to  return,  and  had  frequently  so  declared- 
He  died  at  Alicant  in  1830.  The  question  was,  whether  his 
testamentary  papers  were  subject  to  the  Law  of  Spain  or  of 
England.  In  favour  of  the  latter  position,  it  was  alleged  that 
he  was  entitled,  under  existing  treaties  with  Spain,  to  the  privi- 
lege of  a  British  subject ;  there  were  letters  from  the  deceased, 
shewing  that  he  considered  himself,  and  claimed  to  be  con- 
sidered, as  a  British  subject 

CCXCIII.  It  was  argued  that  the  case  fell  under  the  prin- 
ciple of  Stanley  v.  Bemes,  and  that  the  deceased  must  be 
considered  as  domiciled  in  Spain.  The  Court  seemed  at  first 
to  doubt  whether  there  might  not  be  a  distinction  between 
this  case  and  that  of  Mr.  Stanley y  inasmuch  as  Mr.  Stanley 
was  naturalized  in  Portugal,  and  took  all  the  advantages  of  a 
Poii;uguese  subject ;  whereas,  though  the  deceased  had  made  a 
long  residence  in  Spain,  yet  it  was  alleged  that  he  resided 
under  the  faith  of  a  special  treaty,  and  always  claimed  to  be 
considered  as  a  British  subject ;  and  that  cases  of  Domicil  did 
not  depend  upon  residence  alone,  but  on  a  consideration  of  all 
the  circumstances  of  each  particular  case.  . 

CCXCIY.  But,  when  the  cause  came  to  a  final  hearing,  it 
seems  that  the  counsel,  the  King's  Advocate  (e)  of  the  day,  de- 
clined to  argue  the  question  raised  by  the  treaty,  and  Sir  John 
Nicholl  said,  "  The  deceased  may  have  been  a  subject  of  both 
"  Great  Britain  and  Spain ;  but  the  question  is  where  was  he 
"  domiciled  at  his  death  ?  for  though  he  might  occasionally 
"  visit  England,  and  make  a  considerable  stay  there  ;  though 
"  under  a  special  Act  of  Parliament  (7  Anne,  c.  6,  explained  by 
"  4  Geo.  2,  c.  21),  his  fether  being  a  British  subject,  he  was 
"  entitled  to  certain  privileges,  and  to  be  considered  for  certain 
"  purposes  as  a  British  subject  (when  it  was  convenient  to  him* 


(e)  4  EaggardPi  Ecdesicutical  ReporU^  346  ;  and  see  Dr.  Luskuigtmi  s 
remarka  in  MaUass  v.  Maltass,  1  R<^}erU<m  Ecc.  Rep.  79. 
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"  he  certainly  seems  to  have  claimed  that  character),  yet 
*^  by  birth  he  was  a  Spaniard,  and  by  education,  by  trade 
"  and  commerce,  by  residence  at  his  death,  he  was  domiciled 
"  in  Spain,  &c.,  the  lex  domicilii  must  govern  the  case."  (/) 

CCXCV.  The  Duchess  of  Kingston,  whose  case  has  been 
already  referred  to,  resided  in  France,  and  though  not  a  natu- 
ralized subject,  had  obtained  permission  from  the  King  of 
France,  under  letters  patent,  registered  in  the  Parliament,  to 
acquire,  possess,  and  dispose  of  property.  She  made  her  will 
in  a  form  valid  in  England,  but  invalid  in  France ;  and  it  was 
sustained  upon  the  ground  that  she  had  retained  her  English 
Domicil  (gr). 

X. — POSSESSION  OF  REAL  ESTATE  (A). 

CCXCVI.  Cochin,  in  his  argument  in  the  case  of  Hie 
Marquis  of  Hautefort,  denies  that  a  landed  estate  derived 
from  inheritance,  is  any  proof  of  Domicil  (i). 

CCXCVII.  So  in  the  case  of  2%6  Dree  Gebixeders,  Lord 
Stowell  said,  that  landed  estate  alone  had  never  been  held 
sufficient  to  constitute  Domicil,  or  fix  the  national  character  of 
the  possessor  who  is  not  personally  resident  upon  it  ( j). 

CCXCVIII.  In  the  case  of  Warrender  v.  Warrender, 
Lady  Warrender  had  been  infeft  in  real  estate  in  Scotland, 


(/)  Moore  v.  Darral  and  Buddy  4  Haggard' i  Ecdesiastioal  Reports^ 
p.  353. 

(g)  Collectanea  Juridical  vol.  i.  329,  oontainB  the  opinion  of  Monsieur 
Target  referred  to  by  Sir  John  NichoU,  Curling  v.  Thornton,  2  AddanCt 
Report,  p.  22. 

(A)  Ans  dem  bo  eben  beetimmter  Begriff  dee  Wohnsitzea  ergiebt  sich 
die  wessentliche  Verschiedenheit  deaeelben  von  bloasen  Aufenthalt  so 
wie  von  QrundbeBitz.*'— ^vi^ny,  viii.  b.  353. 

(0  '*  Un  homme  est-il  domicilii  dans  one  terre  paroequ'il  I'a  eue  par 
le  Buccesaion  de  Bon  pere  ?"    (Euvres,  t.  iii.  p.  328—9. 

See  also  on  this  point  various  caseB  collected,  in  which  the  BncceBsion 
to  real  or  heritable,  and  also  as  to  personal  estate,  was  involved  in  the 
same  decision,  o.  viii.  b.  ii.    Robertson  on  Personal  Succession, 

(J)  4  Robinson,  Ad.  Rep,  235. 
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in  pursuance  of  her  marriage  contract ;  but  it  was  admitted, 
the  Scotch  Domicil  could  not  be  supported  on  that  ground  (k). 


XI. — LENGTH  OF  TIME. 

CCXCIX.  Among  the  most  important  criteria  of  Domidi 
must  be  reckoned  the  length  of  time  during  which  the  resi- 
dence has  continued  in  a  particular  place. 

CCC.  This  question  may  be  best  considered  under  two 
divisiona 

1.  Where  the  presumption  of  the  new  Domidi,  arising  from 
long  residence,  is  not  counteracted  by  any  contrary  presump- 
tion arising  from  the  special  object  or  purpose  of  the  residence, 
or  by  any  declaration  or  other  indication  of  an  intention  to 
return  to  the  Domicil  of  Origin. 

2.  Where  it  is  so  counteracted. 

CCCI.  Many  of  the  dvilians  (among  them  Accursius,  Baldus 
Bartolus)  held  that  residence  for  ten  years  (decennalis  habitatio) 
created  a  legal  presumption  of  change  of  Domicil,  while  some 
thought  that  it  was  in  every  case  a  matter  for  the  discretion  of 
the  Judge  (judida  reUnqv^ndum  ar^rio),  to  be  exerdsed 
with  due  regard  to  the  place  and  condition  of  the  person 
(juocta  loci  et  per9onarum  conditionem,  (l).  Some  States  of 
modem  Europe  have  fixed,  by  positive  statute,  the  time  vdthin 
which  a  Domicil  shall  be  acquired 

CCCIL  In  the  following  case,  (extracted  from  the  HoL 
la/ndsche  ConauUatieriy  YoL  2,  p.  42),  lapse  of  time  was  held 
to  have  effected  a  tacit  abandonment  of  a  former  domiciL 
L.  G.,  a  North  Hollander  by  birth,  having  for  more  than  thirty 
years  fixed  his  residence  at  Dantzick,  without  change,  and 
carried  on  his  business  there,  made  his  will  conformably  to  the 
solemnities  required  by  the  law  of  that  place :  whereby,  after 
leaving  some  legacies,  he  left  the  rest  of  his  property  to  his 
heirs  ah  i/rUeetatOy  without  declaring  who  they  were.     His  pro- 


(k)  2  Clark  andFinndLy'i  ReporU,  S.  P.  502-3—621. 
(0  Mascardus  de  Prohat,,  Cond,  DXXXV.  8.  xii.  p.  248. 
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perty  consisted  in  merchandize,  outstanding  delrts,  rights  of 
action,  and  immoveable  property,  both  at  Dantzick  and  North 
Holland  :  and  the  question  was,  whether  the  law  of  the  domi- 
cUium  habitoLtioniSy  or  originis,  should  prevail  as  to  the  suc- 
cession. The  opinion  of  the  Dutch  jurist  was,  *^  As  it  appears 
^'  that  L.  G.  for  upwards  of  thirty  years  has  dwelt  at  Dantzick 
"  until  his  death,  without  any  indication  of  a  wish  to  return  to 
"  his  birth-place,  it  is  therefore  manifest  that  he  must  be  un- 
'^  derstood  to  have  renounced  this,  and  fixed  his  Domicil  a^ 
"  Dantzick,  relying  upon  the  text  in  the  Digest,  which  has  been 
"  already  cited  (nam  ibi  quia  domicUium  habere  i/nteUigitur 
"  ubi  larera  etfortunarum  eummamy  (m). 

CCCIII.  In  an  American  case,  entitled  EVbera  and  Kraffls 
V.  The  United  In&ura/ace  Company  (n),  this  question  of  time 
was  much  considered.  Spencer,  J.,  delivered  the  opinion  of 
the  Court  "  The  plaintiff  claims  for  a  total  loss  on  the  ground 
''  that  the  vessel  having  sailed  on  the  voyage  was  never  heard 
''  of  afterwards  ;  and,  a  year  and  a  day  having  elapsed,  she  is 
''  presumed  to  be  lost  The  daim  is  resisted  :  1st,  because 
''  there  is  no  proof  that  the  vessel  ever  sailed  ;  2nd,  that 
"  there  was  a  breach  of  the  warranty  as  to  the  Swedish  owner- 
''  ship  of  the  goods  insured.  Kraffls  having  lost  his  Swedish 
'^  and  acquired  an  American  character  by  being  domiciled  here. 

"  The  last  point  will  be  first  considered. 

"  The  plaintiffs  had  a  mercantile  establishment  as  partners 
"  in  St.  Bartholemew's  several  years  prior  to  February,  1814, 
''  and  it  is  proved  also  that  Kraffts  came  to  this  country 
"  for  the  recovery  of  his  health  in  1811,  and  has  ever  since 
"  continued  toreside  here,being  occasionally  at  New  York, 
"  Philadelphia,  andBaltimore,  having  agents  at  those  places 
*^  who  generally  corresponded  with,  and  transacted  the  business 
"  of,  the  house  of  Elbers  and  Kraffts,  at  St  Bartholemew  s — 


(m)  ''  Civifl  etiam  quia  efficitor  longft  atqae  diutomft  habitatione  quft 
domicilium  constituitur,''  says  Menochius  de  Frcesumpttonibus  de  Pra- 
sumpL  XXX.  B.  xxiii,  p.  1037. 

(n)  Johnson's  Reports  of  Cases  in  the  Supreme  Court  of  Judicature  in 
the  State  of  Neva  York,  (Jan.  1819.) 


« 
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"  Krafifts  having  himself  in  one  instance,  in  1813,  made  a 
''  purchase  of  a  produce  for  the  house,  which  he  shipped  to  it, 
**  when  Exaffibs  was  present  at  New  York ;  that  his  agent 
''  there  advised  and  consulted  with  him  on  the  business  of 
"  the  house,  and  constantly  kept  the  house  in  St  Bartholo- 
"  mew's  advised  of  the  business  transactions  in  this  country, 
"  and  that  Eraffts  applied  to  T.  Boger,  one  of  his  agents  in 
'*  New  York,  saying  he  wanted  an  agent  in  Philadelphia, 
"  and  received  letters  to  Bohlen  and  Co.  upon  that  subject 
"  It  does  not  appear  that  he  had  any  counting-house. 

"  It  is  an  established  principle,  not  only  in  the  Prize 
Courts,  but  also  in  the  Common  Law  Courts,  that  ship- 
ments made  by  merchants  actually  domicUed  in  the 
*<  enemy's  country  at  the  breaking  out  of  the  war,  partake 
^*  of  the  nature  of  the  enemy's  trade,  and,  as  such,  are  sub- 
*'  ject  to  belligerent  capture.  The  only  question  is,  whether 
"  Kraffis  was  temporarily  here,  or  whether  he  was  here 
^'  cmimo  mcmendi.  He  having  remained  in  the  United 
*^  States  for  such  a  length  of  time,  the  presumption  of 
"  law  is  that  it  was  his  intention  to  reside  here  perma- 
"  nently ;  and  he  is  bound  to  explain  the  circumstance  of 
"  his  residence  to  repel  that  presumption.  This  is  the  doc- 
*'  trine  of  the  British  Admiralty  Court  (o),  and  it  is  founded  in 
**  good  sense  and  the  plainest  principles  of  polity.  The  fact  of 
<'  a  person  residing  in  a  country  for  a  considerable  period,  leads 
"  to  the  conclusion  that  he  has  adopted  it  as  his  residence.  If 
"  the  real  fact  be  otherwise,  he  alone  can  shew  it  Kraffls 
"  came  to  this  country  for  his  health ;  but  he  has  not  shewn 
"  that  the  state  of  his  health  required  his  continuance  here. 
"  We  find  him  on  one  occasion  actually  purchasing  a  cargo  to 
'^  be  sent  to  St  Bartholomew  s,  constituting  a  commercial  agent, 
"  and  superintending  the  concerns  of  the  house  by  advising 
'^  with  and  consulting  with  the  agent  of  the  house  in  relation 
''  to  their  business  with  the  firm.  Indeed,  there  is  no  proof 
''  that  Kraffts  ever  talked  of  returning  to  St  Baholomew's,  or 


(p)  1  Rob.  102. 
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"  that  he  ever  explained  himself  to  any  one,  that  he  was  here 
"  for  mere  temporary  purposea" 

The  learned  Judge  then  cited,  with  approbation,  The 
Tonge  Klassima,  5  Rob.  299,  and  Judge  Story's  remarks  in 
Livingston  and  Oilchrist  v.  Maryland  Insura/nce  Gotti- 
pany,  7  Cranch,  542,  and  proceeded — 

'^  It  seems  to  me  not  to  admit  of  a  doubt  that,  by  the  well 
''  understood  law  of  nations,  the  facts  disclosed  in  this  case,  and 
''  the  absence  of  all  proofs  that  Kraffts  was  here  temporarily, 
''  or  that  he  intended  to  return  at  any  future  time  to  St  Bar- 
"  tholomew's,  are  decisive  that  he  had  an  indeJmiU  intention 
"  to  T&main  here,  and  especially  as  he  was  actually  engaged 
"  in  superintending  the  business  of  his  house  in  their  concerns 
"  in  this  country.  The  warrantry  is  therefore  broken  and 
"  plussed.  The  property  insured  would  have  been  liable  to 
"  belligerent  capture  and  condemnation." 

CCCIV.  The  following  observations  of  Lord  Stowell  are 
"  worthy  of  the  most  careful  attention.  He  says—"  Of  the 
"  few  principles  that  can  be  laid  down  generally,  I  may  ven- 
"  ture  to  hold  that  time  is  the  grand  ingredient  in  constituting 
"  DomiciL  I  think  that  hardly  enough  is  attributed  to  its 
"  effects ;  in  most  cases  it  is  unavoidably  conclusive :  it  is  not 
"  uufrequently  said  that  if  a  person  comes  only  for  a  special 
*'  purpose,  that  shall  not  fix  a  domidL  This  is  not  to  be 
*'  taken  in  an  imqualified  latitude  and  without  some  respect 
"  had  to  the  time  which  such  a  purpose  may  or  shall  occupy  : 
"  for,  if  the  purpose  be  of  a  nature  that  may  probably,  or 
"  does  actuaUy,  detain  the  person  for  a  great  length  of  time, 
"  I  cannot  but  think  that  a  general  residence  might  grow  on 
^'  the  special  purpose.  A  special  purpose  may  lead  a  man  to 
''  a  country  where  it  shall  detain  him  the  whole  of  his  life. 
**  A  man  comes  here  to  follow  a  lawsuit :  it  may  happen,  and 
"  indeed  is  often  used  as  a  ground  of  vulgar  and  unfounded 
"  reproach  (unfounded  as  matter  of  just  reproach,  though  the 
*'  fact  may  be  true,)  on  the  laws  of  his  country,  that  it  may  last 
"  as  long  as  himself.  Some  suits  are  famous  in  our  judicial 
"  history  for  having  even  outlived  generations  of  suitors.     I 
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''  cannot  but  think,  that  against  such  a  long  residence,  the 
''  plea  of  an  original  special  purpose  could  not  be  averred : 
^'  it  must  be  inferred  in  such  a  case  that  other  purposes  forced 
*^  themselves  upon  him,  and  mixed  themselves  into  his  original 
"  design,  and  impressed  upon  him  the  character  of  the  country 
''  where  he  resided.  Suppose  a  man  comes  into  a  belligerent 
"  ooimtry  at  or  before  the  beginning  of  a  war :  it  is  certainly 
''  reasonable  not  to  bind  him  too  soon  to  an  acquired  character, 
''  and  to  allow  him  a  fair  time  to  disengage  himself;  but  if  he 
"  continues  to  reside  during  a  good  part  of  the  war,  con- 
'^  tributing  by  payment  of  taxes  and  other  means  to  the 
"  strength  of  that  country,  I  am  of  opinion  that  he  could  not 
''  plead  his  special  purpose  with  any  effect  against  the  rights 
"  of  hostility.  If  he  could,  there  would  be  no  sufficient  guard 
'^  against  the  fraud  and  abuses  of  masked,  pretended,  original 
^*  and  sole  purposes  of  a  long-continued  residence.  There  is  a 
"  time  which  will  estop  such  a  plea ;  no  rule  can  fix  the  time 
"  a  priori,  but  such  a  time  there  must  ba  In  proof  of  the 
"  efficacy  of  mere  time,  it  is  not  impertinent  to  remark  that 
"  the  same  quantity  of  business  which  would  not  fix  a  domicil 
"  in  a  certain  space  of  time,  would  nevertheless  have  that 
"  effect  if  distributed  over  a  larger  space  of  time.  Suppose  an 
"  American  comes  to  Europe  with  six  contemporary  cargoes, 
''  of  which  he  had  the  present  care  and  management,  meaning 
"  to  return  to  England  immediately :  that  would  form  a 
"  different  case  from  that  of  the  same  American  coming  to  any 
"  particular  country  of  Europe  with  one  cargo,  and  fixing  him- 
"  self  there  to  receive  five  remaining  cargoes,  one  in  each  year 
"  successively.  I  repeat  that  time  is  the  great  agent  in  the 
"  matter :  it  is  to  be  taken  in  a  compound  ratio  of  the  time 
**  and  the  occupation,  with  a  great  preponderance  of  the 
"  article  of  time :  be  the  occupation  what  it  may,  it  cannot 
"  happen  but  with  few  exceptions,  but  that  mere  length  of 
"  time  shall  not  constitute  a  domicil ''  (p). 


{p)  2  Robinson's  Adm,  Reports,  pp.  224 — 6. 
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CCCV.  It  is  true  that  these  observations  are  directly  applied 
to  the  case  of  a  commercidl  Domicil  in  the  time  of  war,  which 
may  be  more  easily  acquired  than  a  testajnentary  Domicil ; 
and  the  proposition,  that  "  a  general  residence  may  grow  on 
"  a  special  purpose,"  if  intended — from  the  context,  the  analogy 
of  the  lawsuit,  and  the  absence  of  any  qualification — ^to  be  held 
as  universally  true  of  all  kinds  of  domicil  (q),  cannot  be  so 
considered  in  England  after  the  case  of  Hodgson  v.  De  Beau- 
clvesne  (r). 

ecu  VI.  The  following  dicta  of  the  American  judges  upon 
this  point,  are  worthy  of  observation  : — "  In  questions  on 
*'  this  subject,  the  chief  point  to  be  considered  is  the  animua 
"  Tnanendi,  and  Courts  are  to  devise  such  reasonable  rules 


(q)  "  Qnodnam  autem  temporis  spatium,  aut  quantas,  annomm  na- 
meros  ad  hunc  diumitatem  reqniratur,  doctorea,  valdd  inter  ae  dig- 
ladiantor  Pleriqae  jadicis  arbitrio  idrdinqnntyiit  ex  lod  etpersonarum 
oonditione  ac  qualitate  vel  breviori  vel  longiori  termino  dijudicet, 
(Zangenu  and  Ifenochitu  are  here  cited  and  compared  with  Jfascardiu 
and  Jicevius),  Qnidam  existimant  etiam  solo  decennio  domicilinm 
oontrahi,  et  ad  hoc  probandum  addncont  (2  C.  de  inoolla),  cui  banc 
rationem  jnngnnt,  quod  per  diutommn  tempus,  decern  scilicet  annomiD, 
domicilinm  pnescriptnm  ease  censeatur,  Emesl.  Cothm.  vol.  L  resp.  21, 
h.  4j  et  Wamuer,  exerc.  4,  q.  10,  p.  m.  152. 

Qni  etiam  argnmentis  Zangeri  ita  respondet,  ''  ^on  imus  tnficicu, 
minori  etiam  tempore  domicilium  emietitui  posse  ita  tamen,  ut  alia  con- 
jecturce  et  circumstantice  taciU  contracti  domicilii  concurrant.  Tunc 
autem  non  tarn  ex  temporis  ratione^  quam  potius  ex  ipsis  eonjeoturis  et 
circumstantiis  tacit^  contractum  €utimahitur.  Verum  impnuentiarum 
quando  quoeritur,  an  decennium  ad  contrahendum  domicilium  necessa- 
rium  sit;  Aliis  conjecturis  minimi  opus  estf  sed  sufficit  solius  temporis 
decursus.  Sed  priorem  sententiam  tutiorem  esse  arbitratur  etiam  Du, 
Carpsov,  1.  iL  t.  ii.  resp.  22,  n.  6.'* — Tractatio  de  DomicUio  Eberhardince 
1663.     Tubingce, 

"  Lorsqn'on  ne  oonnolt  pas  la  cause  pour  laquelle  quelqu'nn  est  all4 
demeurer  ailleurs  qu*au  lieu  de  son  domicile,  sa  volont6  d*j  transferer 
son  domicile  pent  se  prouver  tant  par  la  longueur  du  temps  qu'il  a  com- 
mence d*y  demeurer,  que  par  d'autres  circonstances,  qui  sont  laiss^es  k 
Tarbitrage  du  Juge." — Pothier,  Introd.  Gen.  aux  CoiUumes,  p.  6. 

(r)  Vide  post. 
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''  of  evidence  as  may  establish  the  hct  of  intention.  If  it 
"  sufficiently  appear  that  the  intention  of  removing  was  to 
"  make  a  permanent  settlement^  or  for  an  indefinite  time,  the 
"  right  of  Domicil  is  acquired  hy  a  residence  even  of  a  few 
"  days  *'  («).  Again,  "  Every  man  is  viewed  by  the  law  of 
''  nations  as  a  member  of  the  society  in  which  he  is  found. 
**  Residence  is  pri/mA  facte  evidence  of  national  character : 
''  susceptible,  however,  at  all  times,  of  explanation.  If  it  be 
''  for  a  special  purpose,  and  transient  in  its  nature,  it  shall  not 
"  destroy  the  original  or  prior  national  character ;  but  if  it  be 
"  taken  up  a/avmo  mcmendi,  then  it  becomes  a  domicil,  super- 
"  adding  to  the  original  or  prior  character  the  rights  and 
"  privileges,  as  well  as  the  disabilities  and  penalties,  of  a 
"  citizen — a  subject  of  the  country  in  which  the  residence  is 
"  established." 

CCCYII.  And  in  the  same  case  it  was  laid  down,  "An 
"  inhabitant,  or  resident,  is  a  person  coming  into  a  place  with 
"  intention  to  establish  his  Domicil  or  permanent  residence, 
"  and  in  consequence  actually  residea  The  time  is  not  so 
"  essential  as  the  intent,  executed  by  making  or  beginning  the 
"  actual  establishment,  though  it  is  abandoned  in  a  longer  or 
"  shorter  period  "  (f). 

CCC  VIIL  So,  in  the  case  of  Stmdey  v.  Bemea,  the  declara- 
tions of  Mr.  Stanley  of  his  intention  to  return  to  England, 
were  outweighed  by  his  residence  of  fifty  years  in  Portugal  (u). 

CCCIX.  The  object  of  the  residence  in  these  cases  was  not 
special,  the  purpose  was  not  temporary,  so  as  to  bring  it 
within  the  rule  of  the  civilians,  exempting  all  such  cases  from 
the  application  of  the  legal  presumption  of  DomiciL     The  mer- 


(«)  Peter*s  Condemed  Reports  of  Cases  in  ike  Supreme  Court  of  the 
United  States j  vol.  iiL  p.  171.  Note  to  The  Frances^  Boyer,  If  cuter. 
reported  also  (8  Cranch,  363).  See  also  The  Diana,  6  Robinson^  Adm, 
Bep,  60. 

(0  See  Johnson  y.  Sundry  Articles  of  Merchandize,  6  HalTs  American 
Law  Joum.  p.  68. 

(tt)  3  Haggard: s  EccL  R  373. 
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chant  engaged  on  a  special  and  limited  venture ;  the  student 
who  resides  for  the  sake  of  prosecuting  his  studies ;  the  indivi- 
dual detained  by  the  prosecution  of  a  lawsuit;  the  officer 
employed  by  the  State  in  a  particular  service,  all  fell  under 
this  exception  of  the  civilians  (a;),  because  they  were  held  to 
retain  their  intention  to  return  to  their  Domicil  of  Origin. 

CCCX.  When  Orotius  (y)  is  commenting  on  the  opinion  of 
the  civilians,  that  ten  years  constitute  a  legal  presumption  of 
Domicil,  he  observes,  that  this  applies  to  cases  of  doubt;  but  if 
the  intention  to  adopt  a  new  domicil  was  made  evident,  a 
single  moment  sufficed  for  the  creation  of  a  new  domiciL  And 
it  should  also  be  observed  that,  if  the  person  who  came  to  a 
country  for  a  special  purpose,  continued  to  reside  there  after 
the  object  of  the  special  purpose  is  satisfied :  e.  g.  the  student 
after  the  prescribed  time  of  attendance  at  the  university  was 
over ;  the  merchant  after  his  venture  was  made ;  then  a 
counter  presumption  arose  that  the  person  so  remaining  in- 
tended to  adopt  a  new  domicil  («). 

CCCXI.  Still  the  question  has  been  agitated  whether  length 
of  time  may  not  establish  a  new  domicil,  even  in  cases  where 
the  intention  has  been  already  declared  of  not  abandoning  the 
Domicil  of  Origin. 

CCCXII.  Upon  this  point  there  would  be,  perhaps,  some 
variety  of  opinion,  and  some  difiPerence  between  the  decisions 
of  European  and  English  jurista 

CCCXIIL  It  has  been  said  by  some  civilians,  that  where 


{x)  '*  £t  primum  dicendum  est  hahUationefm,  et  domicUium  inter  se 
differre.  Nam  domicUium  habere  quis  dicitur  in  looo  qui  animo  ibi 
commorandi  perpetud  habitat.  Is  verd  qui  pro  emptore  aliqu&  ex 
cansft,  pnta  studiorum,  vel  litis  vel  simili  oommoratur,  habitare  dicitur." 
— Menochius  de  Prcesumpt.  Prou,  XLII.  p.  1053. 

(y)  See  Henry" m  Appeivdixy  p.  198^  Neither  again  is  it  any  objection, 
^'  quod  decennio  qurerator  domicilium,**  since  it  does  not  thence  follow, 
'*  quod  minore  tempore  non  quseratur  :  sed  quod  in  dubio  decennium 
per  se  sufficit  ad.probandum  domiciliam,  alioqui,  si  de  voluntale  ap- 
pareat,  vel  uno  momento,  domicilium  constitutum  intelligitur." 

(z)  See  Mascardtu,  Ibid, 
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a  person  retained  the  intention  of  returning  to  his  former 
Domicil,  a  thousand  years  would  not  suffice  to  establish  a  new 
one.  "So/'  (says  Mascardus(a),  himself  no  mean  authority,) 
"  I  was  taught  by  the  chief  of  all  interpreters  of  the  law,  by 
"  Bartolus." 

CCCXIV.  Locr^,  it  has  been  already  remarked,  speaks  of 
a  case  decided  by  the  Parliament  of  Paris,  that  a  person  who 
had  been  absent  for  fourteen  years  retained  his  Domicil,  by  a 
correspondence  intimating  his  intention  to  do  so  (b), 

CCCXV.  The  Judge  of  the  Prerogative  Court  observed,  in 
a  recent  case,  **  Length  of  time  will  not  alone  do  it ;  intention 
"  alone  will  not  do ;  but  the  two  taken  together  do  constitute  a 
"  change  of  domiciL  No  particular  time  is  required ;  but  when 
"  the  two  circumstances  of  actual  residence  and  intentional 
''  residence  concur,  then  it  is  that  a  change  of  domicil  is 
"  effected  "  (c). 

CCCXVI   The  French  and   Sardinian   Codes   (d)   enact, 


(a)  ^  Amplias  secundo  loco  limitabia  ut  non  procedat  si  ille  haberet 
animmn  recedendi,  etium  tunc  et  per  mille  annos  non  contrahitur  do- 
micilium,  ut  in  scholari,  sic  me  docuit  juris  interpretum  CotyphosuSf 
Bart,  qusesit.  in  prin.  ff.  de  Lega  3,**  &c. 

Mascardi  de  Probata,  Cond,  DXXXV.  s.  ziii.  p.  249. 

"  Nulla  tempora  constituunt  domicilium  aliud  cogitanti." — DArgentri 
Commentarii  in  patrios  Britonum  leges  seu  consuetudines  generales  Du- 
catds  Britanise,  Art.  449. 

(6)  Legislation  Civile  de  le  France,  tome  iii.  1.  i.  t.  iii.  Partie  II 
p.  414. 

(c)  Collier  v.  Rivaz,  2  Curteie"  Ecdeeiaetical  Eeporte^  p.  859. 

(d)  "  Le  changement  de  domicile  8*op6rera  par  le  fait  d^une  habita- 
tion r6elle  dans  un  autre  lieu,  joint  k  Tintention  d'y  fixer  son  principal 
^tablissement.*'  See  Articles  103,  4,  5,  of  the  Ckxie  Civile,  I.  L  t.  iii. 
and  Locr6*8  Legislation  de  la  France,  tome  iii.  Code  Civil,  pp.  414—  47, 
where  the  discussion  is  set  forth  at  length.  Napoleon  took  an  active 
part  in  it.  ''Le  Premier  Consul  dit,  qu*au  premier  mouvement  de 
de  volenti  n*est  qu'un  caprice,  et  qn*on  ne  peut  reorder  Fintention 
comme  form6e,  que  lorsquV^lle  a  6t6  rcfl6chie,  et  qu*elle  s'est  maintcniie 
pendant  un  temps  suffisant  pour  qu'on  puisne  la  croire  solide ;  qu'aiiiHi 
on  pout  r6prouver  par  un  delai." 

VOL.  IV.  O 
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^^  that  a  man's  change  of  doxnidl  shall  be  effected  by  the  fact 
'^  of  an  actoal  (real)  habitation  in  another  place,  combined 
"  with  the  intention  of  fixing  there  his  principal  establish- 
"  ment" 

CCCXVII.  When  this  article  was  submitted  to  the  French 
Council  of  State  for  adoption,  a  discussion  took  place  upon  the 
propriety  of  fixing  a  certain  definite  period,  before  the  lapse  of 
which  a  new  domicil  could  not  be  acquired  ;  but  it  was  said  to 
be  provided  for,  as  far  as  was  practicable,  by  the  words  "  habi- 
tation reeUe;"  and  subsequent  articles  enacted  that  the  law 
would  consider  as  proof  of  intention,  a  declaration  made  to 
the  municipality  of  the  Domicil  abandoned,  and  to  that  of  the 
Domicil  acquired ;  that,  where  no  such  declaration  exists,  the 
proof  should  depend  upon  dicumstancea 


CambacMs  thought  the  question  one  of  great  difficulty,  but  inclined 
against  fixing  a  definite  period. 

So  the  Sardinian  Code  enacts,  **  L*abitazione  reale  trasferita  in  nn 
altro  luogo,  con  intenzione  di  fissare  in  questo  il  principale  stabilimento, 
produrriL  cangiamento  di  domicilio.** — Codice  Ciinle,  L  L  t.  iii,  Del  Do- 
midlio,  8, 67. 
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MISCELLANEOUS  POINTS. 

COCXVIII.  There  are  a  few  miscellaneous  pointB  which 
seem  worthy  of  consideration  before  the  subject  of  Domicil  is 
brought  to  a  conclusion. 

CCCXIX.  These  miscellaneous  points  embrace  the  consider- 
ation of 

1.  Domicil  in  Factories. 

2.  Domicil  under  a  Treaty. 

3.  Domicil  in  Mahometan  Coimtries. 

4.  Domicil  in  a  Country  where  it  is  regulated  by  Enact- 

ments of  the  Government 

L— DOMICIL  IN  FACTORIES. 

CCCXX.  It  seems  to  be  a  well  established  position  of 
International  Law,  that  the  Original  Domicil  is  not  lost  by 
residence  in  a  factory  belonging  to  the  countrymen  of  that 
Domicil,  but  allowed  to  be  established  in  a  foreign  coun- 
try (a). 

CCCXXI.  Such  factories  are  considered  to  be  in  the  same 
category  as  the  Ambassador's  house,  or  the  vessel  of  war  in  a 
foreign  harbour,  and  to  be  protected  by  the  same  fiction  of  law, 
viz.,  that  they  are  parts  of  the  country  which  they  repre- 
sent 

CCCXXIL  In  the  case  of  TJve  Danous,  however,  a  British- 
bora  subject,  resident  in  the  English  factory  at  Lisbon,  was 


(a)  3  Robin90}i$  Admircdty  Reports,  The  Indian  Chief,  p.  28.    Sec 
below. 

O  2 
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allowed  the  benefit  of  a  Portuguese  character,  so  far  as  to 
render  his  trade  with  Holland,  then  at  war  with  England,  but 
not  with  Portugal,  unimpeachable  as  a  legal  trade  (6). 

CCCXXIII.  In  Smyrna,  and  other  places  of  the  Turkish 
dominions,  the  control  over  and  disposal  of  their  property,  its 
exemption  from  the  municipal  laws  of  the  place,  and  many 
other  privileges,  by  which  the  laws  of  their  own  countries  are 
preserved  to  them,  have  been  secured  by  treaty  to  European 
merchants  (c). 


IL — DOMICIL  UNDER  TREATIESL 

CCCXXIV.  So  the  Original  Domicil  may  be  preserved  by 
the  effect  of  a  treaty. 

CCCXXV.  Mr.  Maltass  was  a  British  subject,  bom  at 
Smyrna  in  1764  When  about  six  years  of  age,  he  was  sent  to 
England  for  his  education,  but  returned  to  Smyrna  at  the 
age  of  fourteen.  He  made  another  visit  to  England  in  the 
year  ]  826,  and  remained  there  about  two  yeara  After  his 
return  to  Smyrna  he  served  a  clerkship  in  a  mercantile  house 
there,  and  finally  established  a  house  of  trade  there,  under  the 
name  of  J.  and  W.  Maltass,  and  in  which  house  he  was  one  of 
the  partners  at  the  time  of  his  death  in  1842.  He  left  two 
wills,  one  dated  October  22nd,  1842,  the  other,  10th  June 
1834. 

CCCXXYL  The  former  will  was  not  executed  according  to 
the  provisions  of  the  recent  statute  in  England  {d) ;  the  latter, 
having  been  made  previous  to  that  law,  would  have  been  held 
a  valid  instrument  in  England. 


(5)  4  Bobinson'i  Ad.  BsporUy  p.  255,  n.  6. 

(c)  Upon  the  History  of  European  Factories  and   Consulates ,  see 

an  excellent  and  most  laborious  work,    ^*  Manvd  des  ConauU,"    in 

two  volumes,  by  Alex,  de  MiUitz,  published   in  London  and  Berlin, 
1837. 

(d)  1  Vieton'a,  c.  xxvL 


DOMICIL  UXDER  TREATIES.  197 

CCCXXVIL  The  will  of  1842  was  first  propounded  in  the 
Prerogative  Court  of  Canterbury,  and  it  was  contended  that 
British  merchants  in  the  Ottoman  dominions  were  governed 
by  a  peculiar  code  (e)  of  civil  and  criminal  law,  which  was 
nether  that  of  England  nor  of  Turkey,  but  firamed  upon  the 
custom  of  the  Levant  with  respect  to  European  subjects  in  the 
Ottoman  dominions  (/).  That^  on  the  one  hand,  they  were 
exempted  by  treaty  from  the  Turkish  Law,  which  allowed  no 
will  to  be  made  by  a  Turkish  subject,  but  divided  his  property 
between  his  relations  in  certain  fixed  proportions ;  and,  on  the 
other,  they  were  not  affected  by  the  recent  statute  in  England- 
That  the  will  in  question  being  a  holograph  in  the  testator's 
own  handwriting,  was  a  valid  instrument,  according  to  the  jua 
gentiurn^  and  according  to  the  Law  in  England  before  the  pass- 
ing of  the  late  statuta 

CCCXXVIII.  The  Judge,  however,  held,  "  that  if  the  de- 
'<  ceased  was  domiciled  in  Turkey,  he  would  make  no  will  at 
''  all ;  if  he  was  a  British  subject,  he  must  make  a  will  accord- 
'^  ing  to  the  Testamentary  Law  in  England,"  and  the  allegation 
propounding  the  paper  was  rejected  (g). 

CCCXXIX  At  a  subsequent  period  the  former  will  of  ISSl 
was  propounded  ;  and  it  was  pleaded,  that  by  certain  articles 
of  peace  between  England  and  the  Ottoman  empire,  made 
and  concluded  at  the  Dardanelles  in  the  year  1809,  the  pro- 
perty of  any  Englishman,  or  other  subject  to  that  nation,  or 
navigating  imder  its  flag,  who  should  happen  to  die  within  the 
Turkish  dominions,  shaU  be  given  up  to  the  persons  to  whom 
the  deceased  may  have  left  them  by  will,  or  to  the  British 
Consul 

CCCXXX.  The  Judge  held  the  admitted  facts  in  the  case  to 
be  these.  That  the  deceased  was  bom  at  Smyrna,  of  British 
parents ;  that  he  passed  his  boyhood  in  England  for  the  pur- 


(e)  See  WheatorCs  International  Law,  p.  156,  s.  xii. 
Ruding  v.  Smithy  2  Haggard' 9  Consistory  Reports,  p,  3S6. 
(/ )  This  was  not  pleaded,  but  contended  in  argument. 
ig)  3  CnrUis'  Ecdesiagtical  ReporU,  233—5. 
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poee  of  his  education ;  that  he  went  back  to  Smyrna,  where 
his  feither  was  engaged  in  trade  ;  that  he  had  been  for  many 
years  occupied  in  commercial  pursuits ;  and  was  a  member  of 
a  firm  established  at  Smyrna,  but  which  was  dissolved  a  con- 
siderable period  before  his  death ;  that  there  was  no  podtiye 
evidence  that  the  deceased  had  been  engaged  in  trade  during 
the  latter  years  of  his  life ;  that  he  had  married  at  Smyrna* 
was  constantly  resident  there^  and  died  there,  leaving  a  widow 
and  children.  l%e  Judge  considered  the  deceased  to  be  domi- 
ciled in  England,  but  observed  that  his  judgment  did  ''  not 
**  affect  the  question  of  Domidl,  if  the  deceased  was  in  the 
''  legal  sense  domidled  in  Turkey  ;  and  if  the  Law  of  Domicil 
**  does  prevail,  the  Law  of  Turkey,  in  conformity  with  the 
**  treaty,  says  that  in  such  case,  the  succession  to  personal 
**  estate  shall  be  governed  by  the  British  Law ;  if  he  was  not 
**  domiciled  in  Turkey,  but  in  England,  then  the  Law  of  Eng- 
**  land  prevails  proprio  vigore :''  he,  therefore,  pronounced  in 
£a,vour  of  the  will  of  1834. 

CCC5XXXL  The  case  of  Moore  v.  D(vreU  and  Budd  (h) 
was  cited,  in  argument,  by  the  counsel  contending  for  the 
Turkish  Domicil  of  tin  Maltasa  In  that  case,  a  treaty  was 
yleaded  between  Spain  and  England,  by  one  article  of  which 
it  was  agreed  that  the  goods  of  the  subjects  of  one  King  who 
shall  die  in  the  dominions  of  the  other,  ^ould  be  preserved  for 
the  lawfiil  heir,  and  certain  other  privileges  granted ;  yet, 
nevertheless,  Mr.  Moore  had  been  held  to  be  a  domiciled 
Spaniard. 

CCCXXXIL  But  in  Mr.  Maltcua's  case,  the  Judge 
observed,  "  As  to  the  case  of  Moore  v.  Budd,  I  conceive  that 
'^  my  opinion  does  not  militate  against  that  case,  or  the  con- 
''  struction  of  the  treaty  with  Spaio.  This  Court  was  of 
"  opinion  that  the  will  there  propounded  was  invalid  by  the 
"  Law  of  Spain,  and,  though  more  doubtfully,  by  the  Law  of 
''  England.     It  held  that  the  deceased  was  domiciled  in  Spain, 


(h)  4  Haggard's  J^cdesiaUical  BeporU,  p.  350. 
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''  never  mentioning  the  treaty.  Indeed,  not  even  in  the  argu- 
''  ment  was  the  treaty  alluded  to ;  no  allegation  on  that  point 
*^  waB  given  in ;  no  answers  were  taken.  The  King's  Advo- 
''  cate  of  the  day  declined  to  argue  the  pointy  and  not  a 
'*  single  word  appears  in  that  case  upon  the  construotion  of 
''  the  treaty"  ®. 


m. — DOiaCIL  IN  MAHOMEr>AN  COUNTBUa 

CCCXXXIIL  It  was  contended  in  the  case  of  Mr.  Maltaaa^ 
that  the  European  International  Law  of  Domicil  would  not 
be  applicable  to  the  residence  of  Christian  subjects  in  Maho- 
metan countries. 

CCCXXXIY.  The  following  passage  was  dted  from  Lord 
Stowell's  judgment  in  The  Indicm  Chief.  "  It  is  to  be  remem- 
"  bered  that,  wherever  a  mere  factory  is  founded  in  the  Eastern 
**  parts  of  the  world,  European  persons  trading  under  the 
^  shelter  and  protection  of  their  establishments,  are  conceived 
'^  to  take  their  national  character  from  that  association  imder 
*•  which  they  live  and  carry  on  their  commerce.  It  is  a  rule 
"  of  the  Law  of  Nations,  applying  particularly  to  those  coun- 
**  tries,  and  is  different  from  what  prevails  ordinarily  in  Emrope, 
"  and  the  Western  parts  of  the  world,  in  which  men  take  their 
"  present  national  character  from  the  general  character  of 
''  the  country  in  which  they  are  resident ;  and  this  distinc- 
**  tion  arises  from  the  nature  and  habits  of  the  comitrie&  In 
**  the  Western  parts  of  the  world,  alien  merchants  mix  in 
''  the  society  of  the  natives ;  access  and  intermixture  are 
"  permitted ;  and  they  become  incorporated  to  the  full 
''  extent.  But  in  the  East,  from  the  oldest  times,  an  immis- 
"  cible   character   has   been   kept   up ;    foreigners    are   not 


(t)Tliu  learned   Judge  (Dr.  Lvuhingtmi)  had  been  counsel  in  the 
cause. 
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"  admitted  into  the  general  body  and  mass  of  the  society 
"  of  the  nation ;  they  continue  strangers  and  sojourners 
"  as  all  their  fathers  were,  'Doris  amara  suam  non  iTder- 
"  Taisceat  undam,'  not  acquiring  any  national  character 
"  under  the  general  sovereignty  of  the  country,  -  and  not 
**  trading  imder  any  recognised  authority  of  their  own  original 
"  country,  they  have  been  held  to  derive  their  present  cha- 
''  racter  from  that  of  the  association  or  factory,  under  whose 
"  protection  they  live  {j)" 

CCCXXXV.  With  respect  to  establishments  in  Turkey,  it 
was  declared,  in  the  case  of  Mr.  FreToeaux,  during  the  war  of 
1782,  that  a  merchant  carrying  on  trade  at  Smyrna,  imder  the 
protection  of  the  Dutch  Consul  at  Smyma>  was  to  be  considered 
as  a  Dutchman  (%). 

CCCXXXVL  The  case  of  The  Angdique  was  brought  by 
appeal  from  the  Prize  Court  before  liie  Lords  of  Appeal,  in 
the  year  1801.  "  It  was  the  case  of  a  ship  and  cargo  taken 
"  on  voyage  from  Madras  to  the  Spanish  settlement  of  Manilla, 
"  and  claimed  on  behalf  of  Armenian  merchants,  resident  in 
*'  Madras.  It  was  asserted  on  the  part  of  the  claimant,  that  a 
**  trade  of  this  nature  had  been  carried  on  by  this  peculiar 
"  class  of  merchants,  under  the  knowledge  and  permission  of 
"  the  government  of  Madras ;  and  that  it  had  in  former  wars 
"  also  been  a  trade  specially  privileged  by  the  East  India 
"  Company's  governing  officers  in  India,  and  by  the  Spanish 
''  government  at  Manilla.  It  appeared,  also,  that  there  had 
''  been  a  subsequent  permission  of  the  Governor  of  Madras, 
"  Lord  Clive,  and  of  the  Governor  General,  Lord  Momington, 
"  for  the  carrying  on  a  similar  trade,  granted  to  the  claimant 
*'  in  this  case — and  the  application  stated  that  it  had  been 
"  usual  to  trade  in  this  manner,  without  consulting  govem- 
*'  ment ;  but  that  the  application  was  now  made  in  conse- 


(J)  3  Robinson's  Admircdttf  Reports^  pp.  28—9. 
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''  quenoe  of  the  capture  of  The  Angdique.  It  was  said 
^'  farther,  that  there  was  a  legal  opinion  of  the  Attorney 
''  General  of  Madras,  under  a  certificate  from  Lord  Mom- 
^'  ington  and  Lord  Clive,  and  the  persons  constituting  the 
"  council  at  Madras,  stating  their  opinion  of  the  legality  of 
"  the  trade,  and  representing  the  extreme  hardship  of  the 
**  case  to  the  Vice  Admiralty  Court  of  the  Cape  of  Good 
"  Hope." 

CCCXXX VIL  After  a  very  full  hearing,  the  Court  of  Appeal 
were  of  opinion  that,  by  the  general  law,  all  foreigners  re- 
sident within  the  British  dominions  incurred  all  the  obligations 
of  British  subjects — ^that  there  was  nothing  to  distinguish  this 
particular  class  of  merchants,  in  point  of  law,  from  the  general 
rule  ;  that,  whatever  doubt  might  be  entertained,  whether  the 
East  India  Company  might  not,  in  wars  in  India  originating 
with  them,  under  the  power  of  their  charter,  relax  the  opera- 
tion of  war  so  far  as  to  license  the  trade  of  individuals  with 
such  an  enemy,  they  could  unquestionably  have  no  such 
power  in  respect  to  a  trade  carried  on  with  a  general  and 
public  enemy  of  the  Crown  of  Great  Britain ;  that  it  wotdd 
on  that  account  be  useless  to  admit  the  claimants  to  prove,  as 
it  was  offered,  the  fact  of  a  tacit,  or  acknowledged,  permission 
from  the  Governor  in  Council  in  India  The  Court  seemed 
to  admit  that  the  trade  in  question  might  be  a  very  lucrative 
trade,  in  a  public  point  of  view,  as  it  was  the  means  of  carry- 
ing the  silver  received  by  the  Armenian  merchants  in  Manilla 
for  the  exports  of  the  Company^s  manufsu^tures,  on  to  China, 
where  it  was  vested  as  a  fund  for  the  purchases  made  by  the 
East  India  Company,  the  private  merchants  taking  in  pay- 
ment bills  on  the  Com|)any  in  India.  They  thought  that,  on 
these  grounds^  there  might,  perhaps,  be  reasons  for  making 
particular  regulations  in  future  for  such  a  trade ;  but,  being  of 
opinion  that,  as  it  was  in  the  power  of  the  Crown  alone  to 
declare  war,  so  it  rested  with  that  authority  only  to  dis- 
pense with  its  operations,  they  affirmed  the  sentence  of 
the  Vice-Admiralty   Court,   and   condemned    the   ship   and 


it 

it 
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cargo  as  the  property  of  BiitiBh  sabjects  taken  in  trade  witb 
the  enemy. 

'^  Being  possessed  with  a  conviction  of  the  h<m&  fide  conduct 
'^  of  the  parties,  and  considering  that  they  had  been  led  into  a 
''  mistake,  under  a  public  misapprehension  prevailing  in  India, 
''  even  on  the  part  of  the  governing  persons  there,  the  Court 
^'  directed  the  expenses  of  the  suit  to  be  paid  out  of  the  pro- 
«  ceeds"  ©. 

CCCXXXVIII.  The  opinion  of  the  Attorney-General  at  Ma- 
dras, referred  to  in  the  above  case,  so  &r  as  it  bears  upon  the 
present  question,  appears  to  have  been  aj3  follows : — ^  In  the 
year  1688,  a  treaty  or  agreement  was  entered  into  between 
the  Old  Company  and  the  Armenian  nation  ;  by  which  the 
latter,  in  consideration  of  their  changing  the  andent  course 
^'  of  their  trade  to  Europe,  (till  then  carried  on  to  a  great 
"  extent  by  the  way  of  Turkey),  and  sending  their  goods  on 
''  the  Company's  ships  to  London,  by  which  the  customs  were 
^'  expected  to  be  greatly  increased,  were  granted,  within  the 
Company's  limits,  all  the  privileges  enjoyed  by  British  sub- 
jects ;  and  were  licensed  to  trade  to  and  from  Europe  in  the 
''  Company's  vessels  ou  equal  terms.  For  many  years  before 
''  this,  they  had  had  a  free  and  uninterrupted  trade  to  Manilla 
^  (from  which  the  Company  were  excluded  by  the  treaty  of 
''  Madrid,  in  June,  1670),  and  this  commerce  was  by  the 
''  agreement  allowed  to  be  carried  on  directly  from  the  Com- 
''  pany's  settlements,  in  any  ships  which  had  their  permission 
^'  to  trade.  Haviog  been  before  received  as  neutral  subjects  of 
''  Persia,  or  as  temporary  subjects  of  the  Mogul  empire,  the 
'^  residence  of  some  Armenian  families  in  the  Company's  fac- 
''  tories  was  not^  from  the  nature  of  the  factories,  considered 
"  by  the  Spaniards  as  a  circumstance  of  sufficient  weight  to 
''  exclude  them  from  the  port  of  Manilla^  or  a  reason  for 
''  depriving  them  of  their  ancient  advantages  of  trade,  by 
''  treating  them  as  English  subjecta     It  is  now  one  hundred 

if)  The  Angdiquey  3,  Robifuon's  Ad,  Rep.  App  8. 


it 


POKICIL  IN  HAHOHEDAN   COUNTRIEB.  20S 

'^  years  since  the  treaty  or  agreement  was  entered  into, 
"and  during  that  period  the  Armenians  have  continued 
^'  to  be  received  at  Manilla,  as  they  had  at  all  times  before, 
**  as  subjects  of  Persia  or  the  King  of  Delhi :  and  in 
*'  the  various  wars  we  have  had  with  Spain  since  1688, 
<<  though  coming  directly  from  our  ports,  they  have  uni- 
**  formly  been  considered  and  treated  by  the  Spaniards  as  a 
"  neutral  nation  **  (m) 

CCCXXXIX  In  the  case  of  MdUasSy  the  fjEictory  was  not 
pleaded ;  but  Lord  Stowell's  expresmons  were  relied  upon  to 
prove  that  no  Christian  would  acquire  a  domicil  by  residence 
in  a  Mahometan  country ;  that  "  the  immiscible  character  "  (n) 
(to  borrow  his  happy  expression)  would  prevent  the  acquisi- 
tion of  a  domicil 

CCCXL.  The  learned  judge  who  decided  the  case  of  Mr. 
"  MaUass  observed,  "  I  give  no  opinion,  therefore,  whether 
"  a  British  subject  can  or  cannot  acquire  a  Turkish  Domicil ; 
"  but  this  T  must  say,  I  think  every  presumption  is  against 
"  the  intention  of  British  Christian  subjects  voluntarily  be- 
"  coming  domiciled  in  the  dominions  of  the  Porta  As  to 
"  British  subjects,  originally  Mussulmen,  as  in  the  East 
"  Indies,  or  becoming  Mussulmen,  the  same  reasoning  does 
**  not  apply  to  them,  as  Lord  Stowell  has  said,  does  apply  in 
"  cases  of  a  total  and  entire  difference  of  rdigion,  customs, 
"and  habits "(o). 


(m)  3  Robinson's  Admiralty  Reports,  App.  B.  pp.7 — 9,  and  note  to  p.  7. 

(n)  In  another  case  Lord  StouM  said,  ''  It  has  been  argaed  that  it 
would  be  extremely  hard  on  persons  residing  in  the  kingdom  of  Mo- 
rocco, if  they  should  be  held  bound  by  all  the  rules  of  the  Law  of  Na- 
tions, as  it  is  practised  amongst  European  States.  On  many  accounts, 
midoubtedly  they  are  not  to  be  strictly  considered  on  the  same  footing 
as  European  merchants ;  they  may  on  some  points  of  the  Law  of 
Nations  be  entitled  to  a  very  relaxed  application  of  the  principles 
established  by  long  usage  between  the  States  of  Europe  holding  an 
intimate  and  constant  intercourse  with  each  other,'*  &c — The  HuHige 
Hane,  3  Robinaon^s  Admiralty  Reports^  p.  325. 

(o)  MaUass  v.  MaUasSy  1  Robertson,  81.  EccUs,  Rep,     See  some  inter* 
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IV.— DOMICIL,  WHERE  IT  IS  REGULATED  BY  THE  STATE. 

CCCXLI.  Where  the  Government  of  a  country  prescribes  a 
certain  form,  whereby  a  stranger  shall  be  admitted  to  establish 
his  Domicil  therein,  and  to  enjoy  all  the  civil  rights  of  a 
native  subject,  can  a  stranger,  without  the  permission  of 
Government,  acquire  a  domicil  in  such  country  ? 

CCCXLII.  In  France,  where  such  a  law  exists,  the  question 
— so  far  as  it  relates  to  rendering  the  person  so  domiciled  juati- 
cicbble  by  a  French  tribunal — has  been  judicially  decided  in  the 
affirmative.  On  the  25th  of  March,  1819,  B.,  banker  of  Am- 
sterdam, but  residing  at  Paris,  was  condemned  to  pay  £., 
banker  of  Paris,  251,782  francs,  by  the  Tribunal  of  Commerce 
at  Paria  B.  refused  obedience  to  the  order,  and  was  impri- 
soned. He  then  demanded  to  be  set  free,  chiefly  because, 
being  a  stranger,  he  could  not  have  a  domicil  in  France  with- 
out the  royal  authority,  and  the  proceedings  having  treated 
him  as  domiciled,  were  therefore  null  The  case  was  decided 
against  him  in  the  Civil  Tribimal  of  the  Seine,  in  the 
"Cour  Royal"  of  Paris,  and  in  the  "Cour  de  Cassation," 
(the  last  Court  of  Appeal),  on  the  groimd  that  a  stranger 
could  have  a  de  facto  domicil  and  residence,  although  ac- 
cording to  the  13  th  article  of  the  Code  Civil,  he  could 
not  have  a  domicil  de  jure  without  the  authority  of  Govern- 
ment (jpt),  and  could  not  enjoy  the  privileges  of  a  domiciled 
subject 


locutory  remarks  of  the  present  Judge  of  the  Prerogative  Court,  as  to 
domicil  in  the  settlement  at  Hudson's  Bay.  Notes  of  Cases^  vol.  iv.  pp. 
561  —3.    Jn  the  goods  of  Sutherland,  deceased, 

(p)  Merlin,  Repertoire  de  Jurisprudence,  t.  viii.  p  359,  Domicile  TV. 
The  case  cited  is  in  M,  Merlin^ s  Questions  de  Droit,  t.  v.  p.  431,  Domi- 
cile y.  Vide  post  as  to  MerlitJ^s  supposed  change  of  opinion  as  shown 
in  edit,  of  1827,  Bep,  t.  v.  p.  16  Domicile,  s.  13.  cf.  with  t.  vi. 
p.  303  Etrauger  X.— with  lant  etUt.  1828  of  llep,  t.  xviii.  p.  540  v. 
Testament* 
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CCCXLIIL  This  case  only  established  that  a  person  so 
domiciled  was  justiciable  by  the  French  tribunal;  but  the 
reasoning  of  it  seems  equally  valid  to  prove  that  a  princi'pal 
domicil  may  be  de  facto  acquired  by  a  person  who  was 
not  himself  entitled  to  the  privileges  of  a  domiciled  subject 
Nevertheless,  as  will  presently  be  seen,  this  proposition  is 
very  far  from  being  incorporated  into  the  administration 
of  French  Law :  it  would  perhaps  rather  seem  that  the  contrary 
proposition  has  obtained  the  sanction  of  the  highest  French 
authoritiea 

CCCXLIV.  The  case  of  GoUier  v.  Rivaa  appears  to 
support  this  conclusion.  Tn  that  case,  the  testator  (Mr. 
Ryan),  an  English-bom  subject,  died  de  fdcto  domiciled 
in  Belgium,  leaving  a  will  executed  before  1830,  that  is, 
at  a  time  when  the  Code  Napoleon  was  in  force  in  Bel- 
gium and  Holland,  then  one  kingdom;  the  will  was  valid 
according  to  the  English,  but  not  according  to  the  Belgian 
Law ;  but  the  testator  had  not  obtained  the  proper  authority 
requisite  for  the  establishment  of  such  a  domicil  as  would 
entitle  him  to  civil  rights  in  the  kingdom  of  the  Nether- 
lands. Two  advocates,  one  practising  in  Holland,  and  one 
in  Belgium,  deposed  to  the  effect  that,  ''the  successions 
"  of  persons — who,  however  long  they  might  have  been 
"  resident,  not  having  obtained  the  royal  authority  to  reside 
"  there,  being  considered  as  mere  foreigners — ^would  be  go- 
"  vemed  by  the  laws  of  their  own  country,  and  would  be 
"  upheld  by  the  Courts  of  Belgium,  if  those  Courts  were 
**  called  on  to  decida"  The  Court  of  Probate  in  England, 
finding,  upon  the  evidence  of  these  two  advocates,  that  the 
foreign  country  in  which  the  testator  was  domiciled  would 
uphold  his  testamentary  disposition,  decreed  probate  of  the 
same  (q), 

CCCXLV.  The  following  remarks,  however,  of  the  Judge 


{q)  Collier  v.  Rivaz^  2  CurtM  EcdesiasUcal  Reports^  p.  885. 
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who  decided  the  foregoing  case,  are  worthy  of  attention. 
"  Now  (r)  three  witnesses  have  been  examined  with  respect  to 
''  the  Law  of  Belgium,  as  applying  as  well  to  the  acquiring  of 
*'  a  Domicil  in  Belgium  as  to  the  law  with  respect  to  Uie  execu* 
*^  tion  of  testamentary  instrumenta 

"  With  respect  to  Domicil  acquired,  it  is  quite  clear,  accord- 
*^  ing  to  Uie  evidence  of  these  persons,  that  no  Domicil,  ac- 
*^  cording  to  the  Law  of  Belgium,  can  be  acquired,  unless  the 
*'  authority  of  the  ruling  powers  is  obtained  to  authorize  the 
**  persons  who  apply  for  that  authority  to  continue  in  that 
**  country  ;  that,  unless  that  authority  is  obtained,  he  is  liable 
'^  to  be  removed  at  any  time ;  that,  having  obtained  that 
**  authority,  he  then  becomes  to  all  intents  and  purposes   a 
*^  subject  of  Belgium,  and  has  a  right  to  remain  there  and 
^'  enjoy  the  privileges  of  a  natural  bom  subject    But  it  may 
^  be  a  different  question,  whether  a  person  who  has  not  ob- 
''  tained  that  authority — a  mere  resident  there — is  to  be  con- 
*'  sidered  as  a  foreigner,  simply  having  a  residence  and  not  a 
"  DomiciL    I  think  it  is  very  doubtful  whether  the  Dutch  and 
"  Belgian  lawyers  understand  the  same  thing,  from  the  evi- 
**  dence  given  with  respect  to  Domicil — whether  they  do  not 
**  consider  that  a  person  to  become  domiciled,  must  have  deni- 
''  zation,  that  which  is  equivalent  to  our  naturalization,  and 
''  they  do  not  mean  simply  Domicil  for  the  purpose  of  su  cces- 
''  sion  or  anything  of  that  description,  but  they  consider  that  a 
''  person  in  order  to  become  domiciled,  must  place  himself  by 
''  the  authority  of  the  government  in  the  same  situation  as  a 
'*  Belgian  subject,  and  have  the  rights  and  privileges  of  that 
**  country.      But  I   think   it   is   not    necessary    to   inquire 
**  into  this,  because  I  think  we  have  the  conclusive  evidence 
'*  of  two  witnesses  as  to  that  which  is  necessary  to  give 
**  validity  to  the  testamentary  dispositions  of   persons  who 
"  reside  there,  but  have  not  acquired  all  the  rights  of  Belgian 
"  subjects." 


(r)  Ibid.  pp.  859—60. 
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CCCXLVL  The  authority  of  this  decision  in  MaUass  v. 
Maltassy  has  been  shaken  by  the  judgment  of  the  Privy 
Council  in  Bremer  v.  Freeman :  and  yet,  this  last  decision 
will  be  found,  on  examination,  to  have  done  little  or  nothing 
towards  the  adjustment  of  this  vexed  and  difficult  ques- 
tion. 

In  Bremer  v.  Freemmiy  the  testatrix,  an  English  lady 
domiciled,  de  factOy  at  Paris,  made  her  testament  in  the 
English  form,  disposing  of  property  which  was,  with 
an  inconsiderable  exception,  entirely  English  or  Anglo- 
Indian. 

The  testament  was  ultimately  pronounced  to  be  invalid  as 
far  as  it  related  to  personalty,  while  it  was  admitted  to  be 
valid  in  its  relation  to  freehold  property  in  India.  The 
Prerogative  Court  of  Canterbury  had  decided  that  the 
testament  was  a  valid  disposition  of  personalty.  This  sen- 
tence was  reversed  by  the  Judicial  Committee  of  the  Privy 
Council 

The  principal  arguments  in  favour  of  the  testament  were, 
that  the  testatrix  was  not  domiciled  in  France  according  to  the 
French  Code,  and,  therefore,  was  not  domiciled,  de  jure,  there 
at  all :  that  the  testamenti  facHo  was  a  matter  juris  positivi 
or  civUns,  and  not  juris  geTitium — that  Pothier  (s)  had 
expressly  declared  so :  that  the  French  Code  did  not  admit 
the  foreigner  domiciled  without  autorisation  to  dvU  French 
righta  That  the  Law  of  England  adopted  in  these  cases  the 
Law  of  France,  and  that,  according  to  the  French  Law,  the 
English  Law  governed  the  testament 

The  principal  argument  against  the  validity  of  the  testa- 


(«)  ''  II  est  vrai  que  ces  personnes  ne  sont  paa  capables  da  droit  civil, 
qui  n*a  6te  ^tabli  que  pour  lea  citoyenB,  tel  que  le  droit  des  testaments, 
des  suooessions,  du  retrait  lignagers ;  mais  elles  sont  capables  de  ce  qui 
appartient  an  droit  des  gens,  telies  que  aonts  toutes  les  conventions.'* — 
Traits  de  la  CommunanU^ 
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uu  at  was,  that  by  Domicil  in  these  cases  was  meant  Domicil 
i/i'  facto,  and  according  to  the  general  jus  gentium  or  lata 
Hiusu,  and  not  de  jure  or  according  to  the  positive  provisions 
of  a  particular  code  upon  the  subject.  It  was  conceded  that  the 
Law  of  England  did  adopt  the  Law  of  France  {t) ;  but  it  was 
contended  that  this  law  pronounced  the  testament  invalid 
because  it  was  executed  by  a  person  domiciled,  de  facto,  in 
Fiance,  and  not  according  to  the  forms  prescribed  by  the 
French  Law. 

French  advocates  and  jurists  of  great  eminence  were  ex- 
amined by  both  parties  to  the  suit,  for  the  purpose  of  proving 
the  French  Law  to  be  as  respectively  alleged  by  them. 

A  great  number  of  decisions  (u)  also  were  cited  by  both 
parties  for.  the  same  purpose  (x).  It  ib  a  maxim  of  English 
Law  that  foreign  Law  must  be  proved  as  a  fdct  in  each  case, 
though  the  practice  has  varied  as  to  how  far  it  is  competent 
to  the  judge  to  form  his  own  opinion  from  the  perusal  of 
writings  of  authority,  whether  Codes  of  Law,  or  treatises  on 
jurisprudence  (y). 

(t)  It  does  not  seem  oertaiQ  whether  in  the  simple  case  of  &  de  fcuAo 
domicil  of  an  Englishman  in  a  foreign  State,  the  English  Court  would 
ascribe  any  weight  to  the  opinion  of  foreign  experts  as  to  what  con- 
stituted a  de  fado  domicil  according  to  the  law  of  the  foreign  State. 
The  practice  on  this  case  has  not  been  uniform. 

(tt)  It  was  contended  by  the  party  setting  up  the  validity  of  the  tes.- 
tament  that  an  investigation  of  these  decisions  would  show  that  they 
were,  in  fact,  all  opposed  to  the  French  Domicil :  there.were  exceptions  ; 
but  these  ranged  themselves  generally  under  two  heads; — 1.  Where 
French  interests  were  concerned — ^a  strange,  but  I  fear,  undoubted 
exception ;  2.  Where  both  parties  had  consented  to  the  fact  of  the 
Domicil,  and  the  dispute  had  arisen  upon  some  collateral  or  emeigent 
matter. 

(x)  The  authorities  of  both  kinds  will  be  foand  collected  together  in 
the  report  of  the  case  in  the  Prerogative  Court,  Deane^s  Reports^  198, 
202,  and  of  the  case  before  the  Privy  Council,  10  Moore's  P,  C.  Rep, 
312—357. 

(y)  Vide  past,  where  the  Form  and  Manner  of  Procedure  are  dia- 
cossed. 


BOHIGIL,  WHERE  IT  18  HEGULATED  BT  THE  STATE.     209 

The  result  of  the  foreign  evidence  taken  in  this  case  was 
certainly  embarrassing.  The  opinions  of  the  French  advocates 
were  directly  at  variance  with  each  other.  The  judicial  pre- 
cedents were  equally  conflicting. 

And^-what  worse  confounded  the  confusion  to  the  English 
judges— some  of  the  French  lawyers  who  deposed  aga/i/nst  the 
validity  of  the  testament^  founded  their  opinion  entirely  on  the 
maxim  locus  regit  (utumy  and  not  upon  the  Domicil  being 
French. 

The  Judicial  Committee  of  the  Privy  CJouncil  considered 
that  they  were  sitting  as  a  French  Courts  to  decide  upon  a 
question  of  French  Law.     Their  Lordships  said : — 

"  This  Domicil  b^g  established  in  evidence,  the  burden  is 
*'  thrown  on  the  respondent  to  prove  that  the  will,  in  the 
**  English  form,  is  sanctioned  by  the  Mtmidpal  Law  of  France. 
^  He  must  diow,  upon  the  balance  of  the  ccmflictiAg  evidence 
in  the  cause,  that  the  wills  of  persons,  so  domiciled,  in  that 
form,  are  allowed  by  that  Law.  This  is  the  important  ques- 
tion, and  the  only  one  of  any  difficulty  in  the  case.  Mu(^ 
^  evidence  was  produced  of  the  Law  of  France  on  both  sides ; 
^  the  viva  voce  testimony  of  experts  in  the  science  and  prao- 
^'  tice  of  the  law,  vouching  and  referring  to  the  Code  Napoleon 
'*  decrees,  and  to  known  treatisea  Some  of  these  last  have 
**  been  since  brought  forward  and  referred  to  without  oljec- 
**  tion  on  either  side ;  and  their  lordship's  have  to  decide  on 
"  the  whole  of  this  (for  the  most  part)  very  unsatisfactory, 
*'  confused,  and  conflicting  evidence,  whether  they  are  con- 
^  vinced  ihai  this  will,  executed  in  France,  in  the  English 
*'  form,  is  valid. 

**  On  the  part  of  the  Respondent,  five  persons,  practising  in 
<'  the  French  Courts,  stating  themselves  to  be  experienced  in 
"  the  Law  of  France,  were  examined :  on  the  part  of  the 
<'  Appellant^  three.  It  is  to  be  lamented  that,  from  the  very 
^'  nature  of  the  case,  we  cannot  satisfy  ourselves  by  the  per- 
"  sonal  examinations  of  these  witnesses  as  to  the  weight  due 
"  to  each  of  them ;  and  a  proper  sense  of  professional  delicacy 
**  precludes  them  from  giving  evidence  as  to  the  merits  of  encli 
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**  Other.  We  are  compelled,  therefore,  to  decide  the  disputed 
''  question  with  inadequate  means  of  judging  of  their  profee*- 
'*  sional  eminence,  iheir  skill,  and  knowledge.  It  is  to  be 
*^  remarked,  speaking  with  all  respect  to  those  gentlemen^ 
"  that  the  rule  of  International  Law  which  all  English  lawyers 
**  consider  as  now  firmly  established,  namely,  that  the  form 
**  and  solemnities  of  the  testament  must  be  govemed  by  ihe 
**  law  of  the  Domicil  of  the  deceased,  does  not  appear  to  be 
<'  recognised,  or  at  least  borne  in  mind,  by  any  of  them.  Nay, 
**  in  Quariin's  case,  both  the  Cour  Bo^e  and  the  Cour  de 
**  Cassation,  expressly  decided  that  the  will  must  be  in  the 
**  form  and  with  the  solemnities  of  the  plaoe  where  it  is  made 
''  on  the  principle  that  locus  regit  ddum  (z) :  an  error 
*^  which  is  ably  exposed,  in  the  opinion  of  M.  Taiget»  in  the 
*' Duchess  of  Kingston's  case  (ColL  Jur.  p.  323).  The 
three  witnesses  called  for  the  Appellant,  Messra  Frignet, 
Senaed,  and  Paillet,  all  maintain  the  same  doctrine.  If  this 
position  were  really  true,  the  case  of  the  Appelant  would 
"  prevail ;  but  the  other  witnesses  do  not  maintain  the  same 
**  doctrine.  Of  the  five  experts  examined  for  the  Bespond^it, 
"  three,  Messrs.  Blanchet,  Hebert,  and  de  Yatismesnil,  all  think 
**  that  the  will,  either  in  the  form  required  by  the  Law  of  the 
''  Domicil  of  Origin,  or  the  place  where  the  party  dweUs,  is 
**  valid ;  a  position  which,  by  English  lawyers,  is  certainly 
*'  now  considered  to  be  exploded  since  the  case  of  Stanley  v. 
"  B&mes  "  (y). 

(2)  The  extent  to  which  this  prmdple  pravaila  on  the  Continent, 
conld  scarcely  have  been  present  to  their  Lordship's  minds."  '*  Aotoi 
lex  fonnamdat**  (says  Hertius)  '^quando  negotium  aliquod  ad  n$um 
oivitatis  oertis  circumscribit  solemnitatibus  puta  cum  de  loco  de  tempore 
de  modo  actiis  statuit,  e,g  ut  testamenta  his  aut  tHia  solemnitcUibtu 
Jlant*'  &e."— />c  Coll.  Leg,  s.  4,  p.  7.  " Or  che  dire "  (says  Roeco) " se  lo 
straniero  intenda  &re  nel  regno  alcnn  oontratto  con  ajtri  por  forestiero 
ovvero  con  qnaluno  de'  nasionali  noetri,  0  voglia  (UlU  soHame  mm 
diiporre  per  via  di  teitameTUo  ?  ....  II  principio  generate  cni  fa 
uopo  trarre  dietro  d,  dovem  seguitare  le  formalitJL  del  luogo  ove  I'  atto 
si  celebra,  locus  regit  actumy 

(a)  Bremer  v.  Freeman^  10  Moore,  P,  C,  Rep.  p.  361. 
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GCCZLYII  It  ifl  maxufest  that  a  judgment  pronounced 
upon  'Wery  unsatinfiictary,  oonfaaed,  and  conflicting  evidence," 
can  constitute  no  precedent  for  any  other  caae,  and  that  the 
whole  question  still  remains  open  for  discussion. 

An  uasuocessful  attempt  was  made  to  oppose  the  practical 
execution  of  the  sentence  by  tendering  proof  that  it  was  not 
what  it  purported  to  be — a  correct  exposition  of  the  Frefnch 
Law.  For  the  purpose  of  obtaining  this  proo^  the  President 
of  the  Civil  Tribunal  of  the  Seine  was  requested  by  the 
defeated  party  to  name  the  French  advocates  most  competent 
to  form  an  opinion  as  to  whethw  the  sentence  of  the  ihiglish 
Privy  Conndl  did  or  did  not  conectly  expound  the  French 
Law.  He  named  ten  gentlemen.  The  admitted  figu^  of  the 
esse  were  laid  before  them,  and  they  unanimoudy  declared 
that  the  will  was  valid,  and  not  invalid,  according  to  the 
French  Law. 

This  evidence,  however,  which  was  taken  ex  parte,  and 
after  the  sentence  had  been  pronounced,  was  not  permitted  to 
be  produced  before  the  Privy  Council ;  but,  nevertheless,  it  is 
not  improperly  mentioned  in  this  place :  (6)  though,  of  course, 
it  is  open  to  the  observation  that  the  other  side  might  possibly 
have  produced  an  equal  amount  of  testimony  in  support  of 
the  sentence. 

CCCXLYIIL  The  foreign  jurist  will,  no  doubt^  be  surprised 
to  learn  that  the  madm  lacue  regit  actu/m^  which  he  has 
always  coosiderod  as  incontrovotible,  is  erroneous  when  ap- 
plied to  the  form  of  testaments,  though  correct  when  applied 
to  the  form  of  contracts.  The  truth  is,  that  the  English  law- 
yers and  judges  early  committed  themselves  to  the  opposite 
maxim ;  and,  true  to  the  English  rule  of  adhering  to  what  has 
been  once  determined,  have  never  been  able  to  escape  from 
the  fetters  which  ihey  had,  with  less  knowledge  than  they 
now  possess  of  Foreign  and  Roman  Law,  imposed  upon  them- 
selvea     On  the  other  hand,  the  English  lawyers  and  judges 


(6)  See  note  at  the  end  of  thiH  chapter. 
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must  have  learnt,  with  at  least  equal  amatement^  the  litde 
value  which  French  tribunals,  even  of  the  last  lesoii^  attadied 
to  judicial  precedent  A  French  lawy^  deposed,  as  s  wiV 
ness,  to  the  comparatively  insignificant  effect  of  mere  judicial 
precedents  upon  subsequent  cases,  and  on  being  asked  by  the 
perplexed  English  lawyer  "  what  are  our  judicial  decisions  thed 
good  for  ? "  received  the  concise  and  remarkable  answer,  '^  they 
*'  are  good  for  those  who  get  them."  Never  were  the  ojfpo* 
site  characteristics  of  the  l^;al  mind  of  the  two  countries  more 
clearly  shewn,  and  peiiiaps,  it  might  be  added,  the  defects  of 
both  (c)  : — the  obstacle  to  the  melioration  of  law  presented 
by  the  inflexible  adherence  to  a  judicial  precedent  on  the 
one  hand ;  and  on  the  other,  the  great  uncertainty  of  law 
arising  firom  the  disregard  of  judicial  precedent,  and  the 
habit  of  applying  an  independent  omsideniAion  of  law,  as 
well  as  fact,  to  every  case  which  is  brought  into  a  court  of 
justica 

CCCXLIX.  It  was,  perhaps^  rather  taken  for  granted  in 
Bremer  v.  Freemcun,  that  an  individual  who  haa  complied 
with  the  forms  prescribed  by  the  Law  of  a  foreign  State  for 
the  attainment  of  Domicil,  becomes,  unquestionably,  domiciled 
in  that  State.  But  Boceo^  (d)  no  mean  authority,  says  that 
this  is  not  necessarily  true :  that  an  individual  may  have  com- 
plied with  this  prescribed  form,  and  have  enjoyed  all  dvil 
privileges  i^ypertaining  thereto,  and  yet  have  retained  his 
andent  Domicil :  the  animuB  revertendi  to  which  may  never 
have  deserted  him. 


(e)  Vide  poUy  ^*  Form  and  Manner  of  Prooedure.** 

(d)  ^E  pa6  in  fine  accadere  che  il  forestiero  oome  che  ammesBO  a 
ttabilir  vel  regno  il  domidlio  non  abbia  per  tanto  inteso  di  abbandonare 
Taatieo ;  abbia  mai  lernpre  serbalo  la  intenzione  di  fiv  ritomo  nsUa 
•na  patria,*"  148. 

**  A  dir  hn^ve  egli  uaerk  nel  regno  di  tntti  que  diritti  i  qoali  non 
tengono  alio  atato  della  persona  e  fira  quelli  et  che  il  riguardano,  il 
godimento  o  la  privazione  ne  vem  regolata  eeoondo  le  norme  del  suo 
vera  domidlio,*'  155* 
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The  foreign  jurist  has  always  ascribed  more  weight  than 
the  English  jurist  to  intention,  as  the  principal  ingredient 
of  Domidl ;  and  the  instance  just  cited,  affords,  perhaps,  as 
strong  an  illustration  as  could  be  furnished,  of  the  prepon- 
derating influence  of  this  element  in  continental  jurispru- 
dence. 

CCCL.  We  cannot  close  these  observations  on  the  operation 
of  the  French  Code  upon  the  general  Law  of  Domicil,  without 
adverting  to  a  remarkable  passage  in  ti^  last  edition,  (1828), 
of  Merlin' a  Repertoire  de  Jwriaprudence, 

After  observing  that  the  question  no  longer  presented  itself 
under  the  Civil  Code,  at  least  upon  the  wills  of  Frendimen, 
he  says : — 

*'  But  the  question  remains  open,  (entiire\  in  respect  to 
**  holograph  wiUs  made  in  France,  by  foreigners  domiciled  in 
**  countries  where  the  laws  do  not  admit  that  mode  of 
**  making  a  will,  cmd  by  which  they  dispose  of  property 
*'  sUiiate  in,  those  countries :  ought  the  tribunals  of  those 
**  countries  to  declare  them  valid  according  to  French  Law,  or 
« to  annid  them  according  to  the  Domiciliary  Laws  of  the 
**  testator  ?" 

Here,  the  question  on  Merlin's  mind  was,  not  whether 
tiie  foreign  court  would  recognize  as  valid  the  will  of  a 
foreigner  made  according  to  the  fortns  of  his  Personal 
Statute,  which  follows  him  wherever  he  goes,  but  whether 
the  foreign  Court  would  recognize  as  valid  the  will  of  a 
foreigner  made  in  the  holograph  form,  where  his  own  Laws 
do  not  admit  it. 

CCCLL  Another  question  of  di£Sculty  might  arise  from  the 
regulation  of  the  Law  of  Domicil  by  the  State.  Suppose  that 
the  Government  of  a  country,  Russia  for  instance,  forbade  its 
subjects,  to  establish  a  Domicil  out  of  their  native  land,  and  a 
subject  nevertheless  eZ^/octo  established  a  Domicil  in  a  foreign 
country,  and  died  there,  what  law  would  the  country  in  which 
he  died  apply  to  the  distribution  of  his  personal  property — that 
of  the  country  of  his  Domicil  de  jure,  or  of  his  Domicil  de 
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/oofo  t  It  should  seem  the  Law  of  the  Domicil  de  facto  (e\ 
but  the  case  would  be  open  to  some  argument  on  the  other 
«de  (/). 


(e)  Vide  ante,  p.  38,  and  noie,  as  to  the  pecoliarily  of  the  custom  of 
London  prevailing  over  the  Iaw  of  the  Domicil. 

(/)  According  to  the  Sardinian  Code,  no  domicil  in  a  foreign  conntrj, 
however  long  and  permanentlj  established,  will,  of  iieelf,  avail  to  provd 
that  the  person  establishing  it  had  abandoned  the  intention  of  xvtom- 
ing  to  his  native  oountrj,  and  so  incurred  the  forfeitare  of  his  civil 
rights. — Codioe  Civile^  c.  iL  Delia  priTaeione  dei  diritti  dviliy  s.  34^ 
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NOTES  ON  THE  FOREGOING   CHAPTER. 

I. 

The  cases  on  Domicil  have  of  late  years  been  very  numerous,  both  in 
the  English,  Irish,  and  Sootch  Beports,  and  in  those  of  the  N.  A.  United 
States ;  but  in  many  of  them  no  new  principle  or  new  application  of 
old  principle  is  contained. 

The  reader  will  find  a  great  collection  of  American  cases  in  Curtii^ 
United  States  Digest^  vol.  ii.  p.  102,  and  PtUman*s  U.  S,  Digest,  vol.  v. 
p.  163  ;  and  may  also  refer  to  the  following  English  cases  not  ezpresaly 
referred  to  in  l^e  preceding  pages : — 

Attamey-Oeneral  v.  Napier^  6  Exchequer  Beports,  217. 

LaneuviOe  v.  Anderson,  17  Jurist,  511^  2  Spinks'  R^,  53,  9  Moore's 
P.  C.  Rep,  325. 

In  re  Wrights  Trust,  26  Law  Journal  (Chancery). 

CockereU  v.  C,  2  Jurist,  N.a  621,  727. 

Hoskins  v.  Matthews,  i&.  216. 

Attorrhey-Oeneral  v.  Fitsgerald,  3  Drew's  Reports,  610. 

Forbes  v.  ForheSy  1  Kay,  341. 

MCormick  v.  Oamett,  4  De  Qex.  M.  and  G.'s  Rep,  278. 

Re  Daly's  Settlement,  22  Jurist,  626  {d,  866). 

Brown  v.  Smith,  16  Beavan's  Rep.  448. 

Robins  v.  Paxton  and  Dolphin,  30  Law  Times,  310. 

Erskine  v.  Wylie,  31  Law  Times,  171. 

Wicker  v.  fftme,  4  Jurist,  N.S.  933. 

Re  Dons' s  Estate,  before  V.  C.  Kindersley  (1868). 

Re  Muir,  deceased  (1869). 

Lord  V.  Colin  (1869). 

Re  Bernard  MeCte,  deoeased  (1869). 

Campbell  v.  Beaufoy  (1869). 

II. 

In  Bremer  v.  Freeman,  the  following  authorities  on  Foreign  and 
French  Law  were  cited  :— > 

WRJTXES. 

Nidds  GaiUard  in  DaUoz,  Jurisprudence  Oenerale  (1861),  Ft.  I.  p.  38. 
Coin  de  Lide,  Comment,  Analyt,  du  Code  Civil,  p.  36. 
Troplong,  le  Code  ExpliquS,  t.  xviii.  p.  378. 
Pardessus,  Cours  de  Droit  Commercial,  p.  773. 
Duranion,  Cours  de  Droit  Frangois,  t.  i.  pp.  96—291. 
Demolombe,  Cours  de  Code  CivU,  1.  i.  t.  i.  c.  iil  pp.  332-^336. 
Demangeat,  Condition  Civile  des  Strangers,  p.  369. 
Zacharias,  Cours  de  Droit  Civil  Fromqois,  t.  i.  pp.  278—280. 
Merlin,  Rep,  de  Jurisprudence  Etra/ngtr,  s,  10,  2  Domicil, 
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JUDICIAL  DBCiaiOH& 

Lynch's  ccue,  SireyU  ReporU  (1861). 
ThorrOm  v.  Curling^  DaOnn  ReporU  (1827). 

^  (  Le  Droit  (1866). 

D'AUtunza's  case,  Sirey  (1842). 

Princess  PanicUowsky  y,  Le  Normand  (1811),  Dcdlos  ItecueU  Alpkor 
hSttqttef  t.  iii.  p.  348. 
Andre  y.  Andre  (1844),  Recnea  PModique  de  DaXJUn  2.  1861. 
Verity  v.  Mackenzie,  DaUoz  Rep.  (1847). 
BrevTs  case,  Gazette  des  Trib.  (1862). 

Appeal,  ib.  (1853). 

Lloyd  V.  Lloyd,  Sirey  (1849). 

Onslwff  T,  Ondow,  DaRoz  (1836). 

De  Veine  y.  RouOedge,  Sirey  (1862). 

Browning  y.  2>0  Narye  or  Veyne^  DaUoz  (1863). 

OUvare^y  ease,  Le  Droit  (1864). 

LarkemviUe  and  AndersovCs  case,  Qom,  des  TrU^,  (1866). 

ChunA  y.  CargOl,  DaUoz  Rec.  A^Kabet.  yi.  p.  474  (I8II). 

Houseal  y.  Colon,  DaUoz  Ree.  Period,  (1838),  2--137. 

Appleyard  y.  Bachdor,  ib.  (1847),  8—170. 

The  Husband  C.  or  Czameck€s  ease,  ib.  (1848),  2—149. 

Appeal  Court  of  Cassation,  ib.  (18^,  1—266; 

CoUeii's  ease.  Gas.  des  Trib.  (1866). 

JFhxia^s  ease,  Le  Droit  (1866). 

SeoUowe's  ease,  Gwb.  des  Trib.  (1866). 

Upon  these  cases  the  foUowing  notes  were  prepared  on  behalf  6f  th# 
party  supporting  the  will : — 

Ltkch  v.  Ltvch. — ^This  was  the  only  case  dedded  by  the  Freneb 
Ck>iirts,  in  whidi,  when  the  adyocates  in  the  case  of  Bremer  y.  /We- 
man  and  Brem/sr  were  examined,  the  question  of  the  law  regulating  the 
succession  of  a  foreigner  who  had  died  in  France  had  been  brought 
forward  distinctly.  The  decree  in  that  case  was  made  by  the  Imperial 
Court  of  Paris  on  the  13th  of  March,  1860,  relating  to  the  suooeasion 
of  Francis  Lynch,  and  the  Court  refused  to  entertain  the  settlement  of 
the  succession  of  the  deceased,  on  the  ground  that  he  had  not  been 
naturalized  a  Frenchman ;  that  he  had  not  eyen  obtained  from  the 
king  the  right  to  establish  his  Domicil  in  France  ;  and  the  Court  de- 
clared that  consequently  he  died  an  Englishman,  and  that  his  fortune 
being  wholly  personalty  must  be  goyemed  by  the  Law  of  England  ;  he 
leaving  no  French  helra. 
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Trorkton  V,  CuRLino.-^The  oonyerse  of  the  deciBion  In  Francis 
Ljfnch^t  ease  had  been  decided  bj  the  Court  of  Cassation  (the  highest 
Court  of  Appeal)  in  the  case  of  Thornton  ▼.  Carting  in  1826.  The 
Court  held  that  the  succession  of  Thornton,  an  Englishman,  and  the 
validity  of  his  will  were  subject  to  the  Iaw  of  France,  on  the  ground 
that  he  had  obtained  the  authorization  of  the  Gk>yemment  to  esta- 
blish his  Domicil  there. 

Barok  F.  ds  MxcKLifiNBOUBO*8  Ca0E. — ^Aficr  the  hearing  of  the 
cause  of  Bremer  v.  Freeman  and  Bremer,  but  before  the  decree  was 
pronounced,  the  case  of  the  Baron  Frederick  de  MecHenbourg,  a  Gbiv 
man,  which  is  mentioned  in  the  Judgment,  was  decided  by  the  French 
Courts.  In  that  case  the  Tribunal  of  the  Seine  found  that  it  resulted, 
from  all  the  &cts  and  documents  produced,  that  he  had  his  principal 
and  indeed  sole  establishment  in  Paris;  and  held  that  he  had  died 
domiciled  at  Paris,  and  that  his  succession  opened  there,  though  he  had 
not  been  authorised  to  establish  his  Domicil  in  France. 

The  decision  was  appealed  from  to  the  Cour  Imp^riale  de  Paris,  on 
the  ground  that  the  deceased  had  not  been  naturalized  a  Frenchman, 
nor  had  obtained  the  authorization  of  the  GoTemment  to  establish  his 
Domicil  in  France  under  the  13th  Article  of  the  Code,  and  the  Cowfi 
reversed  the  decision, 

Cabubb  D'Abattnza's  Cabs. — Under  a  Law  of  the  17th  of  April, 
1832,  Art  14.  (see  M.  Coin  de  Lisle's  Exhibit  6,  Joint  Appendix,  p.  165,) 
a  foreigner  not  domiciled  in  France  is  liable  to  arrest  for  debt. 
M.  Carlier  D'Abaunza  was  arrested  by  his  creditor  under  that  law,  and 
the  Civil  Tribunal  of  the  Seine  refused  to  set  aside  his  arrest,  and  held 
that  the  prolonged  residence  of  a  foreigner,  and  even  his  marriage  in 
France,  could  not  enable  him  to  obtain  the  rights  resulting  from  the 
establishment  of  the  Domicil,  which  can  only  take  place  in  the  terms  pro- 
vided by  the  Article  13  of  the  CivU  Code,  i.e.  with  royal  authorization. 
On  appeal,  the  Imperial  Court  of  Paris  confirmed  the  decision,  holding 
that  the  Appellant  had  not  proved  that  he  was  domiciled  in  France. 

The  Princess  Poniatowski^s  Case. — In  this  case,  which  was  one  of 
arrest,  the  arrest  was  upheld  by  the  Imperial  Court  of  Paris,  by  decree 
of  the  16th  of  August,  1811,  on  the  ground  that  the  Princess  was  a 
foreigner,  and  did  not  prove  a  domicil  in  France,  established  con- 
formably to  the  Article  13  of  the  CivU  Code. 

Andre  v.  Andre. —In  this  case,  in  which  the  Court  of  Douai,  by 
decree  of  the  12th  of  July,  1844,  held  that  the  French  tribunals  were 
not  competent  to  take  cognisance  of  purely  civil  obligations  contracted 
between  foreigners  when  the  defendant  declines  their  jurisdiction,  the 
Court  observed  as  follows,  "  Whereas  a  residence  more  or  less  pit)- 
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longed  in  France  cannot  constitate  a  Legal  Domicil,  since,  aocording  to 
the  tenns  of  the  Article  13  of  the  Civil  Code,  a  foreigner  cannot  aoquire 
such  a  domicile  in  France,  unless  in  virtue  of  an  Ordinance  of  the 
King." 

Vebitt  v.  Mackbnzib. — This  was  a  decree  of  the  Court  of  Gaasa- 
tion,  hj  which,  notwithstanding  the  deceased  (whose  succession  was  in 
question)  had  resided  for  forty  years  in  France,  the  Court  would  not 
allow  itself  to  be  competent  to  adjudicate,  by  reason  of  the  interests  <m 
all  sides  being  of  foreigners  only.  (See  the  Evidence  of  M,  Blanchet, 
JoitU  Appendix  of  Case  before  P.  Council,  p.  139.) 

Brexjl*b  Cabs. — Breul  was  a  Hanoverian.  He  resided  for  more  than 
thirty  years  in  Paris,  and  married  there  a  Frenekwomcmy  in  1847.  He 
died  at  Fans,  in  1651,  having  made  his  will,  in  which  he  asked  himself 
whether,  by  the  fact  of  his  having  married  without  a  settlement,  there 
was  a  community  of  goods  between  him  and  his  wife  conformably  to 
the  French  Law.  He  disposed  of  his  property  in  either  alternative. 
On  the  question  being  brought  before  the  Civil  Tribunal  of  the  Seine, 
the  heirs  of  the  deceased  objected  to  the  competency  of  the  TribunaL 
The  Tribonal  held  that  the  13th  Article  of  the  Civil  Code  had  not  for  its 
object  to  determine  the  conditions  which  a  foreigner  must  fUfil  in  order 
to  acquire  a  domicil  in  France ;  and  on  the  ground  of  the  de  fa/do 
Domicil,  and  of  the  *  interests  of  two  Frenchwomen  being  involved, 
the  Court  overruled  the  objection  of  incompetency,  and  retained  the 
cause  for  decision. 

In  the  Appeal  to  the  Imperial  Court  of  Paris,  the  question  was, 
whether  there  was  community  of  goods  between  the  husband  and  wife 
under  the  Articles  1393  and  1400  of  the  Code  f 

The  Court  held  that  Breul  being  a  foreigner  did  not  prevent  the 
application  of  those  Articles.  That  foreigners,  capable  of  stipulating 
in  all  contracts,  tenant  du  droit  dee  gene,  as  that  in  question,  may,  in 
marrying  in  France,  accept  tacitly  the  rule  of  community.  That  un- 
doubtedly the  de  facto  Domicil  ought  to  have  an  importance  distin' 
guishing  it  from  a  simple  residence,  but  that  it  was  not  necessary  that 
it  should  have  been  authorized  by  the  Qovemment  in  the  terms  of  the 
Article  13  of  the  Code,  since  the  object  of  that  authorization  is  to 
confer  on  the  foreigner  all  the  civil  rights  belonging  to  natives ;  and 
those  rights  are  not  necessary  for  the  regulation  of  matrimonial  con- 
ventions, which  are  purely  of  the  droit  dee  gem, 

*  By  Article  1 4  of  the  OrW  Code,  Frenchmen  are  enabled  to  cite  before  the 
French  Courts  foreigners,  eren  thoie  not  in  France  ;  and  it  it  held  on  this  Article, 
that  the  French  heir  or  creditor  of  a  foreign  lucceseion  can  bring  before  the  French 
Courts  the  qnestions  that  interest  him. 
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Tbe  Canrt  of  Appeal  thus  adopted  the  distinctioii  between  dvil 
nghta  (wliich  would  indnde  the  right  of  making  a  will  declared  by 
Article  25  of  the  Code  NapoUwn  to  be  a  ciTil  right)  and  matrimonial 
oontracts,  purely  of  the  jtu  gentium. 

Lloyd's  Casb.— This  is  also  one  of  tacit  convention  for  community 
of  goods  between  husband  and  wife. 

The  Imperial  Court  of  Paris  held  that  a  domicil,  as  established 
under  Article  13  of  the  Code^  is  not  required  for  the  puipose  of  matri- 
monial agreements,  which  belong  purely  to  the  ju9  gentium.  And  as 
to  the  legitimation  by  Lloyd  of  his  natural  children,  the  Courts  in  ad- 
mitting an  unauthorised  domidl  as  a  ground  for  presuming  the 
intention  of  the  parties  to  have  been  to  submit  to  the  French  Law  of 
community  of  goods ;  does  not  mean  that  such  a  domicil  can  give  him 
the  French  personal  status.  Accordingly  it  validates  the  legitimation 
of  the  natural  children,  notwithstanding  the  English  Iaw,  which  the 
Court  conraders  was  still  the  status  of  Lloyd,  but  on  the  ground  that 
he  had  entered  into  an  engagement  with  the  mother  to  do  so,  and  that 
this  woman,  being  a  Frenchwoman,  was  authorized  by  her  status  to 
legitimize  her  children,  and  that  the  latter  cannot  be  legitimate  as 
regards  the  mother,  and  illegitimate  as  regards  the  father. 

The  Court  orders  the  distribution  of  the  succession  among  the  chil- 
dren. Its  reasons  for  so  doing  are  omitted  in  the  Beport ;  but  as  the 
Court  declares  that  there  was  a  tacit  agreement  that  the  French  Law 
and  all  its  effects  should  be  carried  out  with  respect  to  the  legitimation 
of  the  children  and  its  effects  under  the  French  Law,  it  considers  it  to 
have  been  agreed  that  they  should  have  the  rights  which  the  French 
Law  reserves  to  children  in  the  succession  of  their  parent,  and  not  be 
thrown  back  on  the  English  Law  and  treated  as  bastards,  and  thus  lose 
the  object  of  the  legitimation. 

Onslow*8  Cass. — Onslow  was  an  Englishman  by  birth,  who  had  be- 
come naturalized  in  France  within  the  terms  of  a  Law  of  the  80th  of 
April,  1790.  Tbe  question  was,  whether  he  had  acquired  a  l^|al 
Domicil  in  France,  notwithstanding  subsequent  laws  requiring  other 
conditions  ?  The  Court  of  Biom  held  that  he  was  naturalised ;  that 
moreover  he  had  acquired  a  domicil  in  France  before  the  Code^  of 
whidi  he  could  not  be  deprived  by  any  conditions  under  the  Code. 
It  then  expresses  an  opinion,  not  called  for  by  the  case,  that  even 
under  the  Code  a  domicil  can  be  acquired  without  any  antiiorization  ; 
and ''  on  these  grounds'*  the  Court  gave  judgment 

The  Court  of  Cassation  on  Appeal,  held  that  Onslow  had  been  na- 
turalized a  Frenchman  under  the  Iaw  of  1790,  and  that  the  Court  of 
Riom  had  made  a  just  application  of  that  law — the  violation  of  which 
was  the  sole  ground  of  appeal. 
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In  this  case  Onalow  had  married  a  Frenchwoman  in  1783,  and  had 
resided  oontinaotisly  in  France  up  to  his  death  in  1829.  AU  his  pro- 
perty was  in  France,  and  all  his  children,  u  e.  all  the  parties  in  the 
cause,  were  French. 

EouTLSDOB  o.  Db  Yeikk  Or  Coknollt's  Cask. — ^A  holograph  will, 
made  by  Connolly,  an  Englishman  settled  in  France,  of  his  real  and 
personal  property  in  that  country,  in  farour  of  his  adulterine  children, 
was  set  aside  by  the  Court  of  Paris  at  the  suit  of  Madame  de  Yeine, 
an  illegitimate  daughter,  who  had  become  French  by  her  marriage 
with  a  Frenchman,  on  the  ground  that  it  did  not  in  all  respects  comply 
with  the  provisions  of  the  French  Code. 

The  Court  finds  that  the  succession  being  both  real  and  personal, 
Madame  de  Yeine  had  on  that  ground  an  interest  in  disputing  the  will 
— that  the  succession  had  been  opened  in  France — Connolly  having 
resided  there  upwards  of  twenty  years,  and  having  placed  there  his 
fortune  and  his  establishment ;  but  these  iacts  are  given  as  a  ground  of 
the  succession,  which  was  real  as  well  as  personal,  opening  in  France, 
t.  0.  for  giving  competence  to  the  French  Courts,  not  for  its  being 
governed  by  the  French  Law,  The  reasons  given  by  the  Court  for  sub- 
jecting the  personal  property  to  the  French  Law  is,  that  the  personal 
property  being  in  France,  and  Madame  de  Yeine  being  French,  it 
would  be  a  violation  of  the  principle  of  national  sovereignty,  and  of 
the  protection  duebj  the  Law  to  natives,  if  in  such  a  state  of  things  the 
property,  personal  as  well  as  real,  was  not  governed  by  the  French  Law. 

The  Court  declares,  moreover,  that  this  lady  is  entitled,  as  a  French- 
woman, to  the  benefit  of  Art.  2  of  the  Law  of  1819. 

Under  the  CivU  Code,  and  until  that  Law,  a  foreigner  could  only 
inherit  in  France  in  case  the  French  were  admitted  by  treaty  to  the 
same  right  in  his  country. 

The  Iaw  of  1819  did  away  with  that  restriction.  By  Art.  1,  foreign- 
ers are  to  inherit  in  the  same  manner  as  the  French  ;  and  by  Art.  2,  in 
case  of  the  heirs  of  a  succession  being  both  Frenchmen  and  foreigners, 
the  former  may  take  out  of  the  property  in  France  the  value  of  the 
share  from  which  they  are  excluded  in  the  property  in  foreign  coimtries 
on  any  ground  whatever  by  virtue  of  the  Local  Law. 

This  Iaw  is  construed  to  give  a  French  person  the  right  of  requiring 
the  application  of  the  French  Law  to  the  succession,  even  personal,  of  any 
foreigner,  whether  domiciled  or  not  in  France.  Hence  the  illegitimate 
daughter  of  Connolly  having  become  French  by  her  marriage,  was  entitled 
to  have  her  father's  succession  treated  as  a  French  succession.  The  will 
was  set  aside  as  not  being  in  the  form  required  by  the  Law  of  France, 
where  it  was  made,  and  the  succession  was  held  to  be  governed  by  the 
French  Law. 


DOHICIL.  221 

On  an  Appeal  to  the  Court  of  Gaasationy  tlie  Court  declared  (see 
p.  67  of  reported  cases)  that  if  all  that  relates  to  the  status  of  the 
Testatori  to  the  extent  and  limit  of  his  rights  and  his  capacity,  is  regu- 
lated by  the  personal  statute  which  follows  the  person,  it  is  otherwise 
in  respect  of  the  solemnity  of  the  document,  and  of  the  exterior  form, 
which  are  regulated  by  the  Iaw  of  the  country  where  the  Testator  difl> 
poses ;  and  that  thus  the  holograph  will  made  by  a  foreigner  in  France, 
and  of  which  execution  is  demanded  before  the  French  Tribunals,  can 
only  be  declared  Talid,  provided  it  unites  all  the  conditions  of  form  re- 
quired by  French  Legislation. 

The  Court  dismissed  the  appeal,  on  the  ground  of  no  law  having 
been  violated  by  the  Court  of  Paris  in  pronouncing  for  the  nullity  of 
the  will,  as  not  made  in  the  holograph  form  determined  by  the  Frcmch 
Law. 

Olivabbz*  Cask — His  personal  estate  in  France  was  held  subject  to 
the  French  law,  and  the  Court  of  Bordeaux  expresses  an  opmion  that 
a  foreigner  can  acquire  a  Domidl  of  Succession  without  authorization. 

Olivares,  a  Dane,  came  to  France  whilst  yet  a  minor,  with  his 
mother,  who  was  his  guardian,  his  fiither  being  dead :  his  mother  mar'* 
ried  a  Frenchman  and  became  French.  This  gave  the  minor  a  complete 
Frendb  Domicil,  the  minor  having  the  same  Domicil  as  his  guardian. 
He  died  in  France  soon  after  his  majority. 

Two  of  his  heirs  were  French,  his  mother  and  sister  both  French  by 
their  marriages. 

Madame  Gk>mea,  the  sister  of  the  deceased,  as  French,  was  entitled 
to  tiie  application  of  the  French  Law  under  the  Iaw  of  1819,  and  the 
presence  of  iVench  interests  rendered  it  impossible  to  follow  the  nsaal 
rules  of  Domicil,  as  will  appear  from  the  case  of  succession  of  the 
sister  of  Oliverez,  Madame  de  Yivanco,  decided  by  the  same  Court  the 
same  day. 

This  lady  had  married  a  Spaniard,  established  at  Bilbao,  and  died 
a  minor,  having  by  wiU  left  her  property  to  her  mother ;  the  Spanish 
Iaw,  which  the  Court  says  was  her  personal  statute,  and  the  treaties 
between  Spain  and  France,  permitting  her  to  make  such  a  wilL 
Madame  de  Yivanco  only  left  in  France  some  personal  property,  her 
share  in  her  brother's  estate.  The  Court  found  that  she  was  domiciled 
at  Bilbao,  and  referred  the  settlement  of  her  succession  to  the  Courts  of 
that  place.^ 

Lahxuvuxv  V,  Ajtdbbson. — Madame  Laneuville,  a  Frenchwoman,  a 
legatee  under  the  holograjdi  will  of  Mr.  Wm.  Anderson,  an  Engli^- 
man,  cited  the  Testator's  nephew  before  the  Tribunal  of  Paris,  in 
order  to  obtain  an  order  for  putting  her  in  possession  of  the  goods  and 
valuables  of  the  Testator  situate  in  England  and  Ireland.    She  also 
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made  M.  Quichard,  a  legatee  under  a  sabsequent  will,  and  who  had 
taken  up  his  residence  at  Dublin,  a  pi^rty  to  the  proceeding. 

The  nephew,  M.  Guichard,  objected  to  the  competency  of  the  CSourt ; 
but  the  Court  overruled  the  objection,  and  the  Court  of  Paria,  on  Ap- 
peal, upheld  the  decision.  The  Court,  in  giving  its  reasons,  observed 
that  the  Art  14  of  the  Code  NapoUon  is  a  direct  consequence  of  the 
principle  of  Sovereignty;  that  Uie  Art  69  of  the  Code  of  Civil  Proee* 
dure,  applicable  exclusively  to  successions  opened  in  France,  and  re- 
gulated by  French  Iaw,  does  not  derogate  from  the  rule  laid  down  for 
protecting  the  Frenchman  in  his  claims  against  the  foreigner. 

Church  v.  Caroill. — The  defendant,  an  Englishman,  resident  in 
France,  being  cited  before  the  French  Court,  objected  to  its  competency 
as  not  being  the  Court  of  his  Domicil.  The  Court  of  Cassation  held 
the  citation  valid,  distinguishing  between  a  domicil  conferring  political 
or  dvil  rights,  which  can  only  be  obtained  by  conforming  to  Article  13, 
and  the  de  facto  Domicil  of  every  foreigner  who  is  residing  in  France^ 
which  is  sufficient  for  a  citation. 

Here  the  Court  of  Cassation  allows  that  a  Domicil  de  fait,  which  it 
assimilates  to  a  mere  residence,  is  enough  for  giving  jurisdiction  to  the 
Courts.  The  reason  being  the  Article  6  C  Froeid,  Civil,  cited  by 
Coin  de  Lisle  : — **  In  personal  matters  the  defendant  shall  be  summoned 
to  appear  before  the  Tribunal  of  his  Domicil,  and  if  he  has  no  Domicil 
then  before  that  of  his  reeidence, 

HousRAL  V,  CoLOK.  Thls  was  a  case  of  arrest.  The  Imperial  Coozt 
of  Flaris,  in  giving  judgment,  says,  '^  Considering  that  by  Article  14  of 
the  Law  of  1832,  foreigners  not  domiciled  in  fVanoe  are  sabjected  to 
arrest  for  debt^  and  that  a  foreigner  can  only  be  considered  as  having 
a  Legal  Domicil  on  proving  that  he  has  the  audiorijEation  of  the 
Government  for  establishing  that  Domieil." 

Applbtard  V,  Baohblor. — In  this  case  the  Court  of  Bennes  treated 
the  Domicil  of  a  foreigner  in  France  as  a  civil  right  to  which  he  can 
only  be  admitted  in  conformity  with  Article  13. 

CzARNBCKi's  Casi. — Czamecki  was  a  Polish  refugee,  banished  for 
life  from  his  own  country,  in  which  his  condition  was  that  of  a  person 
civilly  dead.  He  hod  established  himself  as  a  Printer  at  Saintes,  in 
France,  and  married  a  person  of  that  place.  His  wife  applied  to  the 
Tribunal  of  Saintes  for  the  separation.  The  Tribunal  pronounced  the 
separation.  On  Appeal  by  the  husband,  the  Imperial  Court  of  Poitiers 
reversed  the  judgment — considering  (says  the  Court)  that  the  wife  of 
Cxamecki  does  not  show  that  her  husband  has  been  authorized  to  es- 
tablish his  Domicil  in  France — that  the  Frenchwoman  who  marries 
a  foreigner  follows  the  condition  of  her  husband  and  becomes  a 
foreigner. 
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In  support  of  the  appeal  to  the  Bnpreme  Court  from  tbts  decision,  it 
vas  said  that  Czamecki,  being  cirillj  dead  in  Poland,  the  Courts  of 
that  country  would  not  recognise,  as  having  any  effect  in  Poland,  the 
engagement  he  entered  into  elsewhere,  that  he  had  thus  no  country, 
and  tiiat  his  only  judges  were  those  of  Saintes. 

The  Court  of  Cassation  dismissed  the  Appeal.  It  held  that  the 
Article  59  C.  Proc$d  relative  to  citations,  does  not  alter  the  incompe- 
tency of  the  French  Courts  with  respect  to  proceedings  affecting  the 
status  of  persons. 

CoLLBTT*s  Cass. — ^The  Court  of  Cassation  decided  that  the  French 
Tribunals  are  competent  to  make  a  decree  on  application  for  a  separa- 
tion of  a  husband  and  wife,  foreigners,  legally  authorized  to  establish 
their  DomicU  in  France. 

Fraix's  CjlSE. — The  language  of  the  Imperial  Court  of  Paris  can 
leave  no  doubt  of  its  opinion  that  no  establishment  in  France,  however 
long,  can  constitute  a  domiciL  Fraix  was  a  Savoyard,  who  had  been 
settled  for  forty  years  in  Bans  earning  his  living  as  a  Commissionnaire, 
when  he  married  his  second  Frendi  wife,  without  making  a  settlement 
The  question  was,  if  he  must  be  held  to  have  married  under  the  French 
community  of  goods.  The  Court  found  that  when  he  married  he  had 
established  himself  in  France,  and  had  altogether  abandoned  his  native 
country.  It  held  that  he  was  married  under  the  Law  of  Frendi  com- 
munity. It  was  true  the  Court  declares  that  Fraix  had  not  been 
authorized  to  establish  his  Domicil  in  France,  but  a  domicil  was  not 
necessary  to  make  the  conmxunaut^  applicable,  which  is  presumed  to 
have  been  the  intention  of  the  parties  when  they  fixed  themselves  in 
France. 

SootTOwx's  Casb. — ^An  Englishman,  described  ss  a  rich  pro|«ietor  in 
the  Department  of  the  Loiret^  where  he  had  long  been  settled^  and 
whose  first  and  second  wives  were  both  French,  legitimated,  on  his  second 
marriage,  the  natural  children  he  had  by  his  second  wife,  and  then 
sought^  by  virtue  of  Article  960  of  the  Code,  which  revokes  donations 
in  &vour  of  strangers  in  case  of  children  subsequently,  to  set  aside  an 
annuity  he  had  settled  on  another  person.  The  validity  of  the  legiti- 
mation wss  disputed  on  the  ground  of  the  English  Law  not  admitting 
it  On  the  other  hand,  proof  was  given  that  in  England  the  status 
<Mf  a  person  is  determined,  not  by  the  law  of  his  country,  but  by  that 
of  his  de  facto  Domicil.  Hie  de  facto  French  Domicil  was  not  denied; 
but  Article  13,  and  the  fact  of  Soottowe  being  an  Englishman,  were 
relied  on  against  the  validity  of  the  legitimation.  The  Court  of 
Orleans,  confirming  the  decision  of  an  inferior  Court,  held  that  the 
legitimation  was  void  as  contrary  to  the  English  Law. 
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OuTABSs'  Cabb. — ^ThiB  is  a  rery  recent  decree  of  the  Court  of  Cattar 
tion  on  Appeal  from  the  Imperial  Conrt  of  Bordeaux.  The  Goort  of 
Bordeaux  had  decided  that  at  the  time  of  her  decease  Madame  De 
Yiyanoo  was  not  domiciled  at  Bordeaux,  but  at  Bilbao ; — ^that  by  the 
terms  of  the  Article  110  of  the  Code  NapciUon^  the  place  where  the 
BuooesBion  opens  is  determined  by  the  Domicil ;  that  thus  the  sucoes- 
sioQ  of  Madame  De  Yivanco  was  opened  in  Spain  ;  that  her  sncoeasioii 
was  personal  only,  and  remained  subject  to  the  Law  of  the  Domicile ; 
and  that  the  Article  2  of  the  Law  of  the  14th  of  July,  1819,  was  not 
applicable. 

The  Court  of  Cassation  reversed  the  decision,  and  the  Court  states 
in  its  decree,  that  neither  the  rule  laid  down  by  the  Art- 110  of  the  Code 
Napclkon^  in  virtue  of  which  the  opening  of  a  succession  is  determined 
by  the  domicil,  nor  the  rule  which  provides,  conformably  to  the  Art.  3 
of  the  same  Code^  that  the  status  and  the  capacity  of  persons  shall  be 
regulated  by  the  national  law  forming  their  personal  statute,  ought^  in 
any  case,  to  be  an  obstacle  to  the  execution  of  the  Iaw  of  the  14th  of 
July,  1819 ;  and  that  the  French  Tribunals,  and  not  the  foreign  Tribu- 
nals, are  competent  to  maintain  in  virtue  of  that  Law,  in  respeet  to 
goods  situate  in  iVanoe,  the  right  reserved  by  the  French  Laws  to 
French  coheirs. 

This  case  shows  how  the  established  rules  of  the  French  Courts  are 
set  aside  by  them  in  fitvour  of  French  persons  under  the  Iaw  of  1819« 


The  following  cases  were  cited  by  the  party  opposing  the  will  in  ad- 
dition to  those  cited  on  the  other  side :— • 

QuARTiN. — Court  of  Cassation. — ^This  decision  upheld  the  holograph 
will  of  a  foreigner  made  in  France,  and  here  again  the  Court  of  Cassa- 
tion held  that  the  Court  appealed  from  had  not,  in  applying  the  rule  of 
locus  regit  actum,  violated  any  law.  The  Court  says  (see  p.  25  of  Appel- 
lant's case)  that  the  form  of  a  wUl  i»  governed  by  the  law  of  the  oowUry 
where  the  Testator  disposes ;  for  otherwise  the  foreigner  would,  when  out 
of  his  own  country,  be  preverUed  from  making  his  wiU,  in  consequenoe 
of  the  impossibility  of  having  recourse  to  the  forms  required  by  the  Law 
of  his  Domicil ;  the  Iflws  determining  the  forms  in  which  a  wiU  is  to  be 
made  do  not  affect  the  capacity  of  the  Testator,  but  only  the  external 
solemnities  which  are  to  accompany  the  expression  of  his  wishes. 

The  property  in  that  case  in  France  was  personalty  (see  p.  22  of  Ap- 
pellant's case),  and  nothing  is  said  as  to  any  property  elsewhera.    The 
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Civil  Tribunal  of  the  Seine  (whose  decree  was  upheld  by  the  Royal 
Court  of  Paris)  says  in  its  decree  (see  p.  23),  Wkertas  the  property  comr 
poring  the  mcceasum  of  Quartin  existing  in  France  is  purely  personal^ 
and  personalty  in  principle  foRaws  the  condition  and  capacity  of  the 
person;  and  the  Court  recognised  and  applied  to  the  will  the  personal 
statute  of  the  Testator.  It  is  thus  clear  that  if  he  had  died  intestate, 
the  Court  would  have  applied  his  personal  law  to  his  succession  :  and 
it  is  by  no  means  to  be  inferred  from  the  Court  of  Cassation  rejecting 
the  Appeal,  on  the  ground  that  the  Court  of  Paris  had  not  violated  any 
law  by  upholding  the  holograph  will,  that  the  Court  would  have  set 
aside  an  Englishman's  will  made  in  the  forms  prescribed  by  his  per- 
sonal law  disposing  of  personalty  following  his  capacity,  and  not 
aituate  in  France. 

lyHxRVAB. — Court  cf  Cassation, — ^A  Frenchwoman,  in  1812,  married 
a  Spaniard  at  Madrid,  and  thereby  became  a  foreigner.  Soon  after- 
wards the  parties  came  to  and  established  themselves  in  France,  and 
acquired  real  estate  there. 

In  1820  the  wife  acknowledged  herself  indebted  jointly  with  her 
husband  to  M.  Bonnar,  and  as  security  she  mortgaged  the  estate'  be- 
longing to  her. 

The  wife  pleaded  nullity  of  the  obligation,  on  the  ground  that  it 
was  not  valid  by  the  Spanish  Law. 

The  Court  of  Paris  held  that,  there  being  dear  evidence  of  a  Domioil 
<ie  facto  in  France,  the  contract  was  to  be  judged  according  to  the 
French  Laws. 

The  Court  of  Cassation  said  in  its  decree  that  the  question  in  that 
case  did  not  relate  to  the  status  of  Madame  J^Hervas  (the  wifeX  but  to 
the  validity  of  a  contract  entered  into  in  France  by  a  foreigner  who 
had  a  domidl  there,  and  was  the  owner  of  realty  there. 

In  the  next  attendu  the  Court  says  that  if  the  3rd  Article  (of  the 
Code)  declares  that  the  laws  concerning  the  status  and  the  capacity  of 
persons  govern  Frenchmen,  even  when  resident  in  a  foreign  country,  it 
does  not  contain  any  similar  or  analogous  disposition  in  favour  of 
foreigners  resident  in  France,  whence  it  results  that  the  decree  attacked 
cannot  have  violated  that  Artida 

Unless  a  very  qualified  meaning  is  to  be  attached  to  that  attendu 
of  the  Court,  it  is  overruled  by  the  later  decisions  of  the  same  Conrt 
ia  the  cases  of  Connolly  and  Quartin,  in  which  the  doctrine  is  clearly 
recognized  that  whatever  relates  to  the  status  of  the  foreigner,  and 
to  the  extent  and  limitation  of  his  rights  and  of  his  capacity,  is 
governed  by  the  personal  statute,  which  follows  the  person  wherever  he 
goes. 

In  the  next  attendu  the  Court  says  that  realty  poraessed  by  foreigners 
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in  France  is,  aooording  to  the  tenuB  of  the  same  Article,  governed  bj 
the  French  Iawb. 

There  waa,  therefore,  in  that  case,  a  cU  fcusto  DomicO,  snfficiait  for 
the  regulation  of  contracts  of  the^iM  gentium,  and,  moreorer,  the  con- 
tract related  to  realty  in  France,  as  to  which  the  3rd  Artide  of  the 
Code  says,  ^  Bealty,  even  that  possessed  by  foreigners,  is  governed  by 
the  French  Law." 

Dubois  di  Chxxast. — Cowt  of  Partt.— This  case  was  decided  in 
1836.  The  Testator,  a  Frenchman  by  origin,  died  at  London  a  nsr 
tnralized  Englishman. 

A  decree  of  26th  of  Angost,  1 81 1,  deprived  the  Frenchman  natoralized 
in  a  foreign  country  withont  the  authorization  of  the  IVench  Qovem- 
ment,  of  the  enjoyment  of  his  dvil  rights  and  of  the  ownership  of  his 
property — and  the  Court  decided  in  this  case,  that  that  decree  had  been 
abrogated  by  the  Law  of  the  14th  July,  1819,  which  abolished  the 
droit  d'aubainef  and  grants  to  the  foreigner  the  power  of  disposing  and 
of  receiving  in  France. 

The  Court  of  Cassation  decided  that  thus  the  Testator,  who  had  be- 
come a  foreigner  by  his  naturalization  in  England,  had  had  since  the 
Law  of  1819  the  capacity  of  disposing  of  his  property  situate  in  France. 
And  the  Court  further  decided  that  his  succession  was  to  be  governed 
by  the  Law  of  England,  which  had  become  the  Law  of  his  Domicil. 

Dk  BovvmvaJm— Court  of  CauoUion, — ^This  case  was  decided  in  1843. 
The  Court  of  Cassation  rejected  an  Appeal  from  the  Boyal  Court  of 
Bouen,  which  had  decided  tliat  the  will  of  a  Frenchman  made  in  Eng^ 
land,  in  compliance  with  the  forms  prescribed  by  the  English  Law,  was 
a  valid  will  within  the  terms  of  the  999th  Article  of  the  CiM  Code, 
which  enables  a  Frenchman  in  a  foreign  country,  either  to  make  his 
will  in  the  holograph  form,  or  by  authentic  act^  with  the  forms  used  in 
the  place  where  that  document  is  drawn  up. 

Here  follows  the  letters  of  the  President  and  opinion  of  the  French 
Advocates  referred  to  at  p.  211. 


No.  70.  Paris  le  16  Juin  1857. 

Tribunal  de  1**  Instance  du  Departement  de  la  Seine. 
Cabinet  de  M.  le  President. 
Monsieur, 

Par  voire  lettre  dat6e  du  15  Juin,  1857,  vous  me  demandez  de 
vous  indiquer  pluaieurs  des  avocats  les  plus  anciens  et  les  plus  6minents 
du  barreau  de  Paris,  ^  Teffet  de  vous  donner  une  consultation  sur  des 
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difficalt^  £leT6e8  iL  roocarion  de  I'ouverture  en  France  d'une  successiou 
Anglaiae ;  je  ne  rois  aucnn  inoonvdnient  2k  r6pondre  officieusement  2k 
yotre  demande,  en  oons^nence  voici  les  noma  des  avocats  dont  la  oon- 
naiHuance  et  la  capaoit6  peuvent  voaa  inspirer  une  entidre  confiance. 

M.  M.  de  Vatimesnil,  Demangeat,  Chaix  d'Est  Ange,  Berryer,  Dupin 
Paillard  de  YiUeneuTe,  Bethmont,  Odillon  Barrot,  Marie  et  Lionville. 

Yeoillez  reoeyoir,  Monsieur,  I'assurance  de  mes  sentiments  les  plus 
diBtinguds. 

Le  President  du  Tribunal  civil  de  la  Seine. 
Monsieur  Digweed,  Ayocat  Anglais,  Bbnoitchahft. 

Bue  du  Colis^e,  3,  Paris. 


DevaTvt  le  "  Judicial  Committee  "  du  trie  Honorable  Coiiaeil 

Priv4  de  sa  Majesty, 

BB£MER  V,  FREEMAN  et  BBEMEB. 
Ikifu  les  btent  meuhles  de  Fanny  Cahra/t,  cdibataire,  deoedie. 

OsT  comparu  personnellement  Antoine  Francois  Henri  de  Yatimesnil, 
Avocat  iL  la  Cour  Imperiale  de  Paris,  Anden  Ayocat-G6n6ral  \  la 
Cour  de  Cassation,  Ancien  Ministre  de  rinstruction  Publique,  de* 
meurant  k  Paris,  Bue  St  Dominique,  St  Germain ;  Charles  Demangeat, 
Docteur  en  Droits  Avocat,  Professeur  iL  l'6cole  de  Droit  de  Paris,  de- 
meurant  Bue  d'Enfer,  No.  11,  Ik  Paris;  Eugene  Bethmont,  Ancien 
Ministre  de  Justice,  Ancien  President  du  Conseil  d*£taty  Ancien 
Batonnier  de  TOrdre  des  Avocats,  demeurant  \  Paris,  Bue  des  Capu- 
cines,  No.  3  ;  Pierre  Antoine  Berryer,  Ancien  Batonnier  de  I'Grdre  des 
Avocats,  demeurant  ^  Paris,  Bue  Neuve  des  Petit  Champs,  No.  64 ; 
Felix  Silvestre  Jean  Baptiste  Lionville,  Batonnier  de  POrdre  des 
Avocats,  demeurant  2l  Paris,  Rue  des  Moulins,  No.  19 ;  Camille  Hya- 
cinthe  Gdilon  Barrot,  Avocat  ^  la  Cour  Imperial  de  Paris,  Ancien 
Garde  des  Soeauz,  Ancien  President  du  Conseil  des  Ministres,  de- 
meurant \  Paris,  Rue  de  la  Ferme  des  Mathurins,  No.  24 ;  Alexandre 
Thomas  Marie,  Avocat  k  la  Cour  Imperiale  de  Paris,  Ancien  Batonnier, 
Ancien  Ministre  demeurant  Ik  Paris,  Rue  Neuve  des  Petits  Champs 
No.  64 ;  Andr6  Marie  Jean  Jacques  Dupin,  Avocat  ll  la  Cour  Imperiale 
de  Paris,  Ancien  Procureur  G^n6ral  ^  la  Cour  de  Cassation,  Ancien 
President  de  la  Chambre  des  Deputes,  demeurant  H  Paris,  Rue  du  Bac, 
No.  118;  Adolphe  Victor  Paillard  de  Yilleneuve,  Avocat  \  la  Cour 
Imperiale  de  Paris,  Membre  du  Conneil  de  TOrdre  des  Avo«its,  demcii- 

Q  2 
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rant  i  Paris,  Bne  Lonvois,  No.  4 ;  et  Goatave  Adolphe  Ohaix  d'Est 
Ange,  Avocat  k  la  Conr  Imperiale  de  Paris,  Avocat  de  la  MaiaoD  de  rEm- 
perenr,  Anden  Depute  demeurant  h  Paris,  Rue  St.  Creorge,  No.  15 ;  et 
ont  separ6ment  fait  Serment,  Qu'dtant  informes  que  Fanny  Calcrafty 
la  d6fdnte,  6tait  n^  k  Calcutta  aox  Indes  orientales,  en  Fannie  1795,  et 
qu'elle  6tait  I'enfant  legitime  de  parens  Anglais,  Qu*elle  a  ooninieno6e 
k  resider  animo  manendi  k  Paris  en  Tannde  1838,  et  qu*elle  a  fait  son 
testament  dans  cette  viUe  en  1842,  confonn6ment  k  la  loi  AnglaiBe, 
Qu'elle  est  morte  k  Paris  en  1853,  Qu*elle  n'6tait  pas  naturalist  en 
France,  Qu^elle  n*ayait  pas  obtenu  du  gouvemement  Francais  Tautorisa- 
tion  d*etablir  son  domicile  en  France  aux  termes  de  Tarticle  13  du  Code 
Civil  de  ce  Pays,  lis  sont  positivement  d'avis  que  d'aprds  le  loi  Fran- 
9aise  la  d6funte  n*a  jamais  acquis  en  France  un  domicile  de  nature  h 
f  aire  r6gir  par  la  loi  de  ce  pays  son  testament  ou  la  forme  de  son  testa- 
ment. Que  cons6quemment  si  ce  testament  est  fait  en  conformity  avec  la 
loi  Anglaise,  la  ddfunte  ne  s^roit  pas  jug6e  dtre  morte  intestat. 

BbRBTXB,  L.  PK  YATnOBNIL. 

Anden  Batonnier.  Dupin, 

Ch.  Dxmasosat.  Anden  Batonnier. 

Maris,  Bbthmost, 

Anden  Batonnier.  Anden  Batonnier  de  TOrdre  des 

Avocats  de  Paris,  ^ 
Fkux  Liohtillb, 

Battonier. 
Odilon  Barbot. 
Pauxard  db  Villbnbuvb, 
G.  Chaix  D*Ebt  Abqb, 
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CHAPTER  XV. 

JUS    PEBSOKARUM — STATUa 

CCCLII.  We  have  now  considered  the  nature  of  Origin 
and  Domicil,  two  personal  ties  which  bind  the  individual  to  a 
particular  territorial  jurisdiction. 

This  consideFation,  howtver^  has  not  carried  us  far  on  the 
way  to  the  goal  which  is  the  end  of  our  enquiry,  viz., 
what  positive  law  ought  to  govern  the  legal  relations  of  a 
foreigner?  Even  if  this  law  were,  which  it  is  not,  neces- 
sarily identical  with  the  jurisdiction  of  the  forwm,,  there  are 
other  causes  or  sources  of  that  jurisdiction  besides  Origin  and 
DomidL 

When  Donellus  is  speaking,  in  his  admirable  Commentaries 
on  "  ubi  subjiciatur  quisque  ex  personi  suA  jurisdictioni/'  he 
says,  "  jure  communi  omnino  quatuor  rea  sunt  quae  eos  qui 
*'  ex  persona  euA  conveniuntur  jurisdictioni  ejus,  apud  quem 
^*  agitur  subjidunt:  quas  esedem  fadunt  ut  judids  jurisdictio  sit 
"  de  e&  re  de  qu&  agitur ;  sive  ut  sit  competens  judex  quem 
''  quasrimus :  apud  quem  propterea  quique  agere  et  conveniri 
"  debeat  8wnt  (vaiem  hcs  res  totidem  atibeuridoB  juria- 
"  dictionia  ccmsce  :— 

**  1.  D(nnicU4Mm  litigatoris  in  territorio  judids  consti- 
"  tutum. 

"  2.  ObUgatio  qu&  de  agitur  ibi  contracta. 

"  3.  Bea  ita  sita  de  cajuBproprietate  BMtpoaaeaaione  agitur. 

"  4f.  Judioi/wm,  ibi  apud  eimi  judicem  cseptum  (a). 

CCCLIIL  With  reference  however  to  this  citation  from 
Donellus,  and  to  this  mode  of  ascertaining  what  is  the  Law, 


(a)  Lib.  xvii.  c.  xii. 

Under  this  last  head  ia  established  the  position,  that  a  person  who 
has  instituted  a  suit  cannot  afterwards  decline  the  forum. 
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by  enquiring  what  is  the  forum,  it  must  be  obserred  that 
though  in  the  Roman  Law  and  in  the  Law  of  Christendom 
there  exists,  generally  speaking,  an  intimate  connection  be- 
tween the  jurisdiction,  or  forums  to  which  a  legal  relation  is 
subject,  and  the  Law  which  ought  to  govern  that  relation ; 
nevertheless,  it  cannot  be  said  that  the  two  are  necessarily 
identified  :  there  are  cases  clearly  arising,  for  instance,  out  of 
obligationa,  in  which  the  choice  of  a  particular  local  law  may 
be  an  integral  part  of  the  engagement,  and  in  which  the  forum 
may  be  wholly  different  (6). 

CCCLIY.  But,  though  by  an  inlbstigation  into  these  other 
sources  of  jurisdiction,  namely,  the  obligatio  and  the  res  mia^ 
we  might  be  led  to  a  full,  though  circuitous  consideration  of 
the  law  which  ought  to  govern  all  the  l^al  relations  of  the 
foreigner,  we  shall  more  naturally  and  readily  amve  at  the 
same  end  by  a  somewhat  different  road.  In  the  forgoing 
chapters  we  have  considered  the  individual  as  merely  existing 
in  a  certain  place,  and  so,  to  speak  in  the  abstract ;  we  must 
now  proceed  to  consider  him  aa  a  legal  person,  both  passiyely 
the  subject  of  legal  relations,  and  actively  capable  of  acquir- 
ing them. 

We  advance,  therefore,  to  the  next  step  in  our  enquiry,  by 
considering  what  is  the  jua^  or  what  are  the  legal  relations  of 
which  the  person  is  the  centre,  and  round  whom  they  are 
grouped  ? 

The  same  great  civilian,  speaking  "  de  jure  private/'  says, 
"  dicitur  omne  jus  quo  utimur,  vel  ad  peraonas  pertinere, 
*'  vel  ad  re8,  vel  sAdctwnea,  Quod enim^iostnem est consistit 
"  in  peraond  cujusque  et  rebus  eastra  peraona/m  poaitia :  obti- 
''  nendi  autem  ejus  ratio  est  in  actionibua  (c)  id  est  in  judiciis 
"  quibus  nostrum  consequimur  id  quod  Tioatrvmi  cujusque 
^*  duplex  est,  est  enim  id  quod  ver^  et  propria  nostrum  est  et 
"  est   quod  nobis  debetur — ^ita  jus    nostrum  cujusque   seu 


(6)  Savigny  viii.  s.  356.  359—360. 

(c)  Actusy  distinct  from  actiones.     Vide  infra. 
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''  quod  nostrum  est  duabus  his  rebus  oontinetur  (d)  eo  quod 
"  proprii  nostrum  eat  (e)  et  obligatione, " 

He  proceeds  to  enquire  what  the  ingredients  are  which  make 
up  what  we  call  our  own  (quod  propria  et  ver^  nostrwn  est) 
and  he  discovers  that  they  are  Rights  (1)  attaching  to  our  Per- 
sons and  (2)  to  the  Things  external  to  them.  As  to  the  former 
he  says,  "  In  person^  oujusque  id  nostrum  est  quod  tribuitur 
"  personaB  id  est,  quod  cuique  ita  tribuitur  tUia  id  hdbeat 
*'  im  8686  eUa/msi  deaint  rea  casterce  eatemcB,  Hsc  a  natura 
*^  quatuor  sunt,  vita^  inoolumitas  corporis,  libertas,  existi- 
"  matio/' 

But  these  Personal  Rights  may  suffer  diminution,  and  the 
mode  of  their  existence  constitutes  the  statua  of  each  indi- 
vidual : — "  StaJtua"  (he  defines)  (/)  "est  coTiditio  peraonm 
'*  cuj  usque — -jus,  Cacultas  vivendi  et  feciendi  quae  velis  qus  ei 
''  conditioni  tribuitur/*  You  enquire  into  the  atatua  in  order 
to  ascertain  the  jv^  peraonce:  the  one  is  cause,  the  other 
"  etkct : — et  status  conditio  causa  est :  jus  personam  illius 
''  statAs  et  conditionis  effectus''  (g). 

CCCLV.  Under  the  term  Statua  (etai  SteUung)  are  pro- 
perly included  in  this  treatise,  all  questions  relating  to  the 
personal  condition  of  the  individual,  (k)  e,  g.,  whether  he  be  a 
slave  or  a  free  XKian;  all  questions  relating  to  legitimacy^ 
minority,  capacity  of  entering  into  any  contract,  whether  of 
marriage,  the  contract  of  contracts,  {aemi/na/riufn  ReipvbUcca) 


(d)  Be  Jure  CivUi,  1.  2.  c.  vii.  35. 

(e)  ^Actionwn  verbo  hoc  genua  peraecutionum  intelligi  non  autem 
hominom  actue  ut  Connanos  interpretari  tentat,  &c.,"  ib. 

(J)  Ib.  cap.  ix. 

(g)  The  title  in  the  Pandecta  "de  Statu''  is  identical  with  the  title 
in  the  Inatitntes  *^De  jure  Pereonarum** 

;  (A)  Savtgny,  ILRi.  (397—400  pagee)  oondemna  a  modem  improper  uae 
of  thia  expreaaion  denoting  aa  a  particular  personal  capacity  or  condition, 
which  ia  not  the  aenae  of  the  word  in  the  Boman  Law.  It  especially 
applies  to  the  individual  in  all  the  relatione  of  family,  and  ia,  he  thinka, 
identical  with  jus  penanarum, 

Roeeo,  c.  xiz.  p.  409  &c.,  ia  not  very  satisfactory  or  precise  on  thia  head. 
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or  into  others  of  an  inferior  order,  -all  these  questions 
carrying  with  them  others  emergent  from  and  incident  to 
them. 

But  before  we  consider  the  operation  and  efficacy  allowed 
by  the  Comity  of  States  to  laws  affecting  the  8tcUu8  of 
foreigners,  it  will  be  expedient  to  make  some  mention  of  the 
Statutes  or  the  StatiUa  which  occupy  so  prominent  a  position 
in  the  writings  of  continental  jurists,  both  of  ancient  and 
modem  time& 
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CHAPTER  XVI. 

STATUTES. 

CCCLYL  The  endeavours  of  jurists  to  find  a  satisfisM^ry 
solution  of  the  great  problem  of  Private  International  Juris- 
prudence, viz. : — ought  any,  and,  if  any,  what  laws,  to  be 
allowed  an  e£Sciency  and  operation  beyond  the  territory  of  the 
lawgiver? — led  eventually  to  the  famous  category  of  (1)  Per- 
sonal, (2)  Real,  (3)  Mixed  Statutes.  Any  work  on  the  Jus 
Oentiv/m  which  omitted  all  notice  of  this  ancient  and  cele- 
brated division,  would  be  censurable  on  the  double  ground 
of  historical  imperfection,  and  of  omitting  to  explain  to  its 
readers  the  meaning  of  technical  terms,  without  a  knowledge 
of  which  the  writings  of  jurists  would  be,  for  the  most  part, 
unintelligible.  is  true,  nevertheless,  that  the  examination 

will  not  lead  to  the  satisfieuitory  result  of  ascertaining  firm  and 
clear  landmarks  in  this  branch  of  the  science  of  law ;  for  it 
must  be  admitted.  Firsts  that  the  division  itself  has  always 
encountered  much  opposition.  Secondly,  that  it  is  built  upon 
an  ambiguous  and  unsteady  principle.  Thirdly,  that  in  the 
application  even  of  this  principle,  jurists  have  proceeded  in  an 
arbitrary  and  uncertain  manner ;  and,  lastly,  that  they  have 
been  fiff  firom  unanimous  upon  some  of  the  most  important 
questions  arising  out  of  the  division.  Still,  some  notice  of  this 
division  is  a  necessary  part  of  the  task  undertaken  by  the 
writer  of  these  pages ;  though  it  need  not  enumerate  or  classify 
every  variety  of  opinion  which  the  subject  haa  called  forth. 

CCCLYII.  From  the  time  of  the  writers  (postglossatares) 
who  succeeded  to  the  earliest  commentators  on  the  Civil  and 
Canon  Law  (glossatores),  up  to  the  doctrine  conveyed  in  the 
axioms  "  statutum  territorium  non  egreditur," — "  statutum 
*'  non  porrigitur  vel  se  non  extendit  extra  territorium  statu- 
"  entis," — "  efficada  statuti  ad  territorium  statuentis  restricta 
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"  est/'  has  aniveiBally  prevailed  in  the  civilized  wozld.  The 
doctrine  originated  in  Italy — ^the  cradle  of  law — which  also  after 
it  became  divided  into  separate  principalities,  furnished  the 
name  "  Statutum/'  and  the  first  oommentators  upon  it  The 
German  oommentators  of  the  16th  centmy  built  upon  the 
Italian  foundation,  which  was»  in  fiict^  the  principle  of  exclusive 
territorial  sovereignty,  expressed  in  the  axioms  which  have 
just  been  cited.  The  StaJtniwm,  was  the  podtive  law — the 
Jus  Citnle  of  that  exclusive  territorial  sovereignty. 

CCCLYIIL  The  great  Italian  jurist^  Bartolus,  may  be  said 
to  have  planted,  about  the  middle  of  the  14th  century,  that 
threefold  division  of  the  Statutwm,  which,  towards  the  end 
of  the  16th  century,  had  ripened  into  the  scientific  form  whidi 
it  has  ever  since  worn. 

Bartolus  wrote,  among  othors^  a  commentary  on  the  Winds 
''  cunctos  populos,"  which  are  the  two  first  words  of  the  First 
Title  of  the  First  Book  of  the  Roman  C!ode  (a). 

CCCLIX.  He  propounds  for  consideration  two  questions  (&), 
not  stated  with  great  accuracy,  or  very  carefully  distinguished 
from  each  other. 

1.  An  Staiutv/niy  porrigaiur  extra  territoriuin  t 

2.  An  effedua  StattUi  porrigatur  extra  territorvu/m 
8tatv£ntiwmt 

He  founds  his  reply  to  these  questions  upon  citations  from 
the  Roman  Law,  which  do  not^  when  carefully  examined, 
always  support  his  positiona 

CCCLX  First,  as  to  a  Statuium  affecting  drntracta  (a) 


(a)  Cod.  L  i.  1. 1.  "  De  Summft  Trinitate  et  fide  Catholidl  et  ut  nemo 
de  eft  publicd  contendere  andeat."  ^  Ouneto$  popvioa  quos  Glementiae 
nostne  regit  imperiam  in  tali  volumoB  religione  versari  qnam  divnm 
Petnun  Apostolmn  tradidisse  Bomanis  xeligio  usque  adhac  ab  ipso 
initio  declarat** 

(6)  I  have  given  the  heading  of  this  remarkable  commentaiy,  with  all 
itfl  sabdiviflionB,  in  the  note  to  this  chapter.  I  have  added  the  ipsissima 
verba  of  that  part  of  the  text  which  is  meet  pertinent  to  the  subject 
of  this  work ;  but,  for  the  analysis  which  foUows  here,  I  am  chiefly 
indebted  to  WHehter,  272^  note  79. 
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— as  to  their  Form — the  StaJtvium  of  the  place  of  the  con- 
tract is  to  be  applied :  even  when  the  contract  is  made  abroad, 
and  the  action  upon  it  brought  at  home.  (/3)  A  like  rule  is 
applied  to  the  effects  which  belong  to  the  nature  of  the  con- 
tract An  exception,  however,  is  made  in  the  case  of  contracts 
relating  to  Marriage  and  Dowry :  in  these  the  law  of  the 
husband's  domicil  is  applied.  (7)  But  as  to  matters  qum 
ari/untur  ex  po^t  facto  propter  TiegUgeifUiam  vd  mora/m,  (m 
which  prescription)  is  included,  if  a  definite  place  of  payment 
(locus  sohUionis)  be  specified,  the  law  of  that  place  prevails  ; 
otherwise,  the  law  of  the  place  where  the  action  is  brought 

Secondly,  as  to  the  Statviiwi  afifecting  TestamerUs.  Bar- 
tolus  enquires  whether  a  stranger  can  legally  make  his  Will 
according  to  the  forms  of  the  State  in  which  he  is  ?  and  the 
answer  is  in  the  afi&rmative,  unless  the  law  of  that  State  have 
reserved  these  forms  as  the  special  privilege  of  its  own  citizena 
A  testament  so  validly  executed  is  valid  everywhere,  and 
operates  upon  property  in  other  Statea 

Thirdly,  as  to  the  Statv;tim>  affecting  the  capacity  to  make  a 
WilL  The  laws  of  the  State  are  not  to  govern  foreigners  who 
happen  to  make  their  Wills  their  quia  statuta  non  possunt 
legitimare  persona/m,  non  subditam  nee  drca  ipsam  personam 
aliquid  disponere.  But  it  is  not  so  with  respect  to  the  soleifir' 
nitas  actus — ^that  belongs  to  the  jurisdiction  in  whose  terrir 
tori/wm  it  has  been  adopted. 

Fourthly,  if  the  right  to  a  particular  thing  be  in  question, 
then  statutum  loci  vhi  res  est  must  be  applied.  Neverthe- 
less, Bartolus  arbitrarily  modifies  this  position  when  he  con- 
siders the  second  question  cm  statuta  porrigant  effectwm 
secum  extra  territorium ;  for  on  this  he  lays  down  the  fol- 
lowing positions : — 

(A).  A  Statutum  which  prohibits  an  individual  from 
doing  certavn  thi/ngs  follows  him  into  a  foreign  State  when 
it  ia  favorahile,  i.e.,  made  for  the  advantage  of  the  individual ; 
but  not  when  it  is  odiosum;  for  instance,  a  Statutum  that  a 
daughter  shall  not  inherit,  does  not  extend  to  property  in  a 
foreign  State. 
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(B)  A  Statutum  which  confers  a  capacity,  ie.,  which 
enables  an  uuemancipated  child  to  make  his  testament,  or  a 
spurious  child  to  inherit,  has  no  extra-territorial  effect  The 
individual  so  capacitated  can  make  no  use  of  his  privilege  out 
of  the  State,  nor  affect,  by  means  of  it,  property  in  another 
State^  especially  if  thereby  alteri  dvUati  proyudicatv/r. 

(C)  As  to  aibcceaaion  ah  intestato — the  StahUum  of  the 
place  in  which  the  property  is,  governs  this  matter ;  but  then 
the  character  of  the  Statvtum  is  to  be  considered :  if  it  be  in 
rem  conceptum,  e.  g.,  bona  veniant  in  primogenvtv/m,  then 
it  applies  to  the  property  of  the  foreigner,  situate  in  the  State : 
but  not  if  the  Statutum  be  in  peraonam  conceptwm,  e.  ^., 
that  pri/mogenitus  sucoedai,  because  cUspoaitio  droa  per- 
sonas  non  porrigitur  ad  forenses. 

CCCLXL  Such  is  the  outline  of  the  famous  commentary 
out  of  which  was  afterwards  elaborated  the  generally  accepted 
division  of  Statutes  which  has  been  already  mentioned,  and 
concerning  which  it  now  remains  to  make  some  observationa 

CCCLXIL  The  division  of  Statuta  adopted  since  the  close 
of  the  16th  century  and  the  writings  of  ArgeTUrcBtis  or 
D'Argeniri  (c),  has  been  into 

1.  Statuta  personalia. 

2.  „      reaUa. 
a       „      mixta. 

Statuta  personaUa  purported  to  be  those  positive  laws 
which  had  for  their  principal  object  ihe  person  and  his  status^ 
although  they  might  collaterally  and  indirectly  affect  his 
property. 

Statuta  reaUa^  purported  to  be  those  positive  laws,  which 
had  for  their  principal  object  i/mmoveaMe  property  :  although 


(c)  Bertrand  D^ArgerUH,  presided  over  the  principal  Tribanal  of 
Bennes — flourished  in  the  middle  of  the  I6th  century — wrote  Cbrnmen- 
iario9  in  patrios  Briionum  Uges,  seu  consuetiuiines  genendes  DuecUiU 
Britannicg. 

1  Voet,  8.  2—4. 

Savigny,  viii.,  s.  361. 
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they  also  might  indirectly  and  collaterally  afifect  the  per- 
sona 

Statuta  miata,  (d)  which  had  not  for  their  principal  object 
persona  or  thvngSy  but  the  acta  and  Migationa  of  indivi- 
duals: according  to  some  jurists,  only  the  form  of  these  acts 
and  Migationa:  according  to  others,  not  only  their /ottti,  but 
their  Tnatter  and  avhatamAse  {vimcuhim  obUgationia)  of  the 
latter.  Statuta  mixta  included,  also,  all  that  related  to  the  legal 
establishment  and  enforcement  of  claims :  according  to  many 
jurists,  actiona,  or  the  form  and  mode  of  procedure  in  legal 
acts,  whether  judicial  or  extra-judicial :  according  to  other 
jurists,  they  referred  to  both  Persons  and  Things :  conjumo- 
ti/m  de  utriaque  (e). 

CCCLXIII.  Though  the  limits  of  these  respective  Statuta 
have  been  narrowed  by  some,  and  extended  by  other  jurists, 
and  a  great  difference  of  opinion  and  divergence  of  practice 
has  always  prevailed  in  their  application  to  particular  cases ; 
still,  on  the  whole^  and  practically  speakings  they  may  be 
summed  up  as  follows  (/) : — 

Peraonal  Statutea  attach  to  all  persons  domiciled  in  the 
territory  of  the  statute-making  auUiority^  and  ought  to  be 
recognized  and  applied  by  the  judgment  of  a  foreign  tri- 
hxmaL 

Real  Statutes  attach  to  all  immoveable  property^  and  ought 
to  receive  a  similar  recognition. 

Mixed  Statutes  apply  to  all  acts  {ha/ndhtTigenractea)  done  in 
the  territory  of  the  statute-making  authority,  and  the  law  of 
that  territory  ought  to  be  applied  to  them. 

CCCLXI V.  This  chapter  may  not  improperly  be  closed  by  a 
reference  to  the  opinions  of  three  modem  jurists,  of  great 
celebrity  upon  the  subject  of  it 

(d)  P.  Voet  De  Statutu  t  iv.  civ.,  No.  4,  says: — ^ Mixta  dioentur  meo 
sensn  quso  licet  forte  vel  in  rem  vel  in  personam  loqnerentur,  non 
tamen  principaliter  de  re  vel  de  personft  dJaponant,  vemm  de  modo  et 
aolennitate  in  omnibiu  negotiis  et  canais  eive  jodicialibua  sive  extra- 
judidalibuB  adhibenda."    See  Fcdix,  s.  21. 

(«)  So  Burgundus,  Rodenburg,  BouUenois,    See  Falix,  s.  21. 

(/)  Savigny^  viii.  b.  361. 
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The  Italian  Rocco  adheres  to  the  twofold  division  into  Per- 
sonal and  Beal  Statutes,  but  rejects  the  category  of  Mixed 
Statutes :  the  subject  of  them,  he  says,  should  be  trans- 
ferred either  to  Personal  or  Beal,  according  as  the  Person 
or  the  Property  be  the  predominant  element  or  principal 
object  (gr). 

The  French  Fcdix  adopts  the  threefold  division,  imderstand- 
ing  by  Mixed  Statutes^  acts  or  cbligntians,  and  thereby  asomi- 
lating  the  division  to  that  transplanted  from  the  commentaries 
of  Oaius  into  the  Institutes  ''  omne  jus  vel  ad  personas  pe]> 
''  tenet  vel  ad  res  vel  ad  actiones''  for  '^actiones"  or  suits  (de- 
mandes)  the  effect,  Faslix  substitutes  ''  acta''  or  ''  obligationes'' 
which  he  designates  the  cause  (h). 

The  Qerman  Savigny^  the  prince  of  modem  jurists,  pro- 
nounces the  division  to  be  capable  of  the  most  various  mean- 
ings and  applications,  and,  therefore^  of  course,  to  contain  some 
true  doctrine.  But  he  rejects  the  division  for  himself  as 
altogether  unsatisfactory^  and,  on  account  of  its  ambiguity,  un- 
safe as  a  basis  of  Private  International  Law  ?  (i) 

It  must  not  be  supposed,  however,  that  though  these 
eminent  men  differ  so  widely  as  to  the  philosophical  truth 
of  the  division  in  question,  that  they  differ  as  widely  upon 
the  expediency  and  equity  of  the  doctrine  which  it  was  the 
intention  of  the  framers  of  this  division  to  enforce.  This  is 
not  the  case  :  they  are  substantially  unanimous  upon  the  most 
material  points  of  Private  International  Law.  For  instance, 
all  are  agreed  as  to  what  law  ought  to  govern  the  Status  of 
the  Individual  in  a  foreign  State :  and  it  should  be  observed 
here,  that  the  terms  Personal  Statvie  and  Status  are  nearly 
identical  in  their  signification  (k). 

''  Les  Statuts  personnels"  (D'Aguesseau  says),  '^  sont  ceux  qui 
"  affectant  la  personne  qui  ferment  ce  qu'on  appelle  son  ftat, 


(£f)  "hx  soinma  le  legge  miste  non  esistono.  Sodo  elle  o  reali  o  peiv 
Bonali  a  secondo  che  le  ooee  o  le  persone  ne  sieno  I'obietto  prindpaU 
e  diretto."— p.  23. 

(A)  Sec.  21. 

(0  VIIL  8  361. 
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"  qui  le  rendent  incapables  non  pas  de  disposer  de  tels  ou  tels 
**  biens,  mais  de  contractor  de  faire  tels  ou  tels  actes :  en  sorte 
^'  que  I'acte  est  nul  en  soi  et  inddpendamment  de  son  exdcu- 
"  tion"  (I). 

This  observation  leads  us  to  the  consideration  of  the  Law 
which  governs  the  Person  and  his  St(Uue,  the  subject  of  the 
next  chapter. 


(x)  CEuvres  t.  iv.  (ed,  Pardemu)  p.  281,  &c. ;  34  Flaidoyer.    Cited 
also,  Falix,  s.  5^. 
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NOTES  ON  THE  FOREGOING  CHAPTER 

The  edition  of  Bartolus  which  J  hare  uBed,  is  the  one  published 
Venetiis  MDCIL,  a  fine  copy  belonging  to  the  College  of  Advocates  at 
Doctor's  Commons.  It  will  be  seen  that  the  pnrt  interesting  to  the 
student  of  Private  International  Law,  begins  at  the  14th  section  of  the 
following  heading  to  the  chapter ;  but  I  have  given  the  heading  entire, 
partly  on  account  of  its  novelty  to  the  English  reader. 


De  Summa  Trinitate — Bvhrica  Lex  Prima, 

1.  Belativum  quis  ponitur  declarative,  augmentative,  et  restrictive. 

2.  Lex  non  debet  esse  ludibrio. 

3.  Yerbum  volo,  quandoque  inducat  dispositionem. 

4.  Belativum,  quis,  vel  qui,  est  relativum  substantise. 

5.  Beligio,  quo  modo  sumatur,  et  quid  nobis  afferat. 

6.  Usurse  quando  possunt  de  mente  et  voluntate  juris  civilis  ezigi  et 
ut  interesse  peti,  N.  S. 

7.  Minus  malum  permittitur,  ut  evitetur  majus. 

9.  Dementia  alia  vera,  alia  ficta. 

10.  Argumentum  de  perjurio  ad  haereticum,  quando  prooedat. 

1 1.  Heretici  hodic  sunt  infames,  et  repelluntur  a  testimonio. 

12.  Infamee  de  &cto,  quando  possunt  testificari. 

13.  Hsretici  qua  paena  puniantur. 

*14.  Statutum  loci  contractus  quo  ad  solemnitatem  ejus  attenditur. 

16.  Quo  ad  ordinem  litis  inspicitur  locus  judicii. 

16.  Locus  contractus  circa  dubia  quie  oriuntur  tempore  contractus, 
secundum  naturam  ipsius  inspicitur,  &llit  in  dote-num.  17. ' 

18  Statuta  qusddam  circa  dubia  quae  oriuntur  post  contractum, 
propter  negligentiam,  vel  moram  quie  attendantur. 

19.  Statutum  loci  viri,  quo  ad  lucrum  dotis  inspicitur. 

20.  Restitutio  ex  laesione  contingents  in  ipso  contractu,  quando 
petitur,  quod  statutum  attendatur.  Forensis  delinqens  in  loco,  secun" 
dum  quad  statuta  puniatur. 

21.  Statutum  quod  testamentum  coram  duobus  testlbus  possit  fieri, 
valet  et  nu.  22. 

23.  Solennitas  publicandi  testamentum  potest  per  statutum  minui,  et 
mutari. 

25.  Statutum  circa  ea,  quaa  sunt  voluntaiiae  jurisdictionis  compre- 
hendit  forenses. 
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26.  Statutom  quod  filins  familiM,  poaait  testari,  non  comprehendit 
filium  familiaB  ibi  testantem. 

27.  Statntam  ubi  res  est  sita,  servare  debit. 

28.  Statuta  et  coDsuetado  laicomm  quando  ligerit  dericos,  et  senrare 
debeant  in  curia  episcopi. 

29.  Statuta  contra  piivilegia  dericorum  dicuntur  ease  contra  liberta 
tern  ecdesiiB. 

30.  Consuetudo  laicorum  in  his  qme  pertinent  ad  processum,  aervator 
in  foro  eoclesiastioo. 

31.  Statntum  quod  testamenta  insinuentur,  ligit  clericoa. 

32.  Statntum  qoandoque  porrigit  suum  effectom  extra  territorium. 

33.  Statntum  quod  filia  femina  non  snccedat,  cum  ait  piohibitorium 
et  odiosum,  non  trahitur  ad  bona  alibi  sita. 

34.  Statntum  permissum  quando  habeat  locum  extra  territorium. 

35.  Jnstrumenta  confecta  a  notario  extra  territorium,  fiusiunt  ubique 
fidem. 

36.  Testamentum  conditum  coram  quatuor  testibus,  secundum  dio- 
poaitionem  statuti  loci,  valet,  etiam  quo  ad  bona  sita  extra  territorium. 

37.  Lex  potest  fiM^ere,  quod  quis  decedat  pro  parte  testatua,  et  pro 
parte  intestatus. 

•  38.  Statntum  habilitaaa  personam,  quando  trahatur  extra  territorium 
et  nu.  41. 

39.  Actus  Yoluntaris  juriadictionis,  non  poesnnt  exerceri  extra  juria^ 
dictionem  ooncedentis,  qui  sit  inferior  a  principi,  nu.  40. 

41.  Aditio  horeditatis  poirigit  effectum  suum  extra  dvitatem  et 
nu.  43. 

42.  Consuetudo  AnglisB,  quod  primogenitus  suocedat  in  omnibup 
bonis,  quando  trahatur  ad  bona  alibi  sita. 

44.  Statntum  punitiyum,  quando  porrigat  effectum  suum  extra  ter- 
ritorium. 

45.  Delinquens  in  loco,  effidtur  de  jurisdictione  loci. 

46.  Forenses  duo  existentes  in  exerdtu  Ferusino,  si  iu  territorio 
Aretino  delinquant. 

47.  Statntum  punitivum  simplidter  loquens,  quando  comprehendat 
dvem  delinquentem  extra  territoriimi,  ad  hoc  ut  poaait  contra  eum 
procedi  et  puniri  secundum  statuta  su£b  dyitatis  et  num.  48. 

49.  Cauntela  in  formanda  inquisitione  contra  dvem  delinquentem 
extra  territorium. 

50.  Fssna  impoaita  quando  extendat  effectum  suum  extra  territorium 
judicantis. 

51.  Fublicatio  bonorum  an  extendatur  ad  bona  alibi  sita,  et  ad  uem 
dominum  pertineat. 

VOL.  IV.  R 
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The  14th  Section  beginB  as  follows : — 

"  Nunc  yeniamus  ad  Gloss,  qnss  dicit  Quod  si  Bon,  &e.  cajns  occasione 
videnda  sunt  duo :  et  prim6  utrum  statutum  porrigatur  extra  territo- 
rinm  ad  non  subditos. — Secund6  utmm  effectua  statuti  ponigator  extra 
territorium  statuentium. 

^  Et  prim6  qtHBTo  q\iid  de  contractibus.  Pone  oontnctom  celebratom 
per  aliquem  forensem  in  hAc  civltate  litigium  ortum  est  et  agitata  lis  in 
loco  Qriginis  oontrahentis  cujoa  loci  statata  dicent  aervari  vel  spectari  ? 
Quam  ilia  qusstiones  sunt  multum  reYolutse  omisffls  aliis  distinctionibuB 
plenius  quos  Doctores  dicant  hie  distingue. 

Aut  loqnimur  de  statuto  aut  de  oonsaetudine,  qnie  respidmii  ipdito 
oontracttlB  solennitatem  ant  litis  ordinationem  aut  de  his  qusB  pertinent 
ad  jurisdictionem  ex  ipso  contractu  evenientis  executionia. 

Primo  casu  inspicitur  locus  contracttU  (ad.  1.  si  fundus  de  e-ric  cL  1. 2 
quein  ad  test  ap.) 

Secundo  .casu  aut  quseris  de  his  qun  pertinent  ad  litis  ordinationem 
et  inspicitur  locus  jndicii  ab  f  aut  de  his  qu8d  pertinent  ad  ipsitls  litis 
dedsionem  et  tunc  aut  de  his  qu»  oriuntur  secundum  ipsiite  contraotiis 
naturam  tempore  oontractiis  aut  de  his  quie  oriuntur  ex  post  facto 
propter  negligentiam  vel  moram.  Primo  casu  inspicitur  locus  oontracttis} 
et  intelligo  locum  oontracttls  ubi  est  celobratus  contracts  non  de  loco 
in  quem  coUata  est  solutio.  Nam  licet  fundus  debeftt  solyi  ubi  est  tunc 
inspicitur  locus  contractiU.  Etdlitindotem  |  ut,  &o.  propter  rationem 
ibi  positam  in  textu. 

Secundo  casu  aut  solutio  est  coUata  in  locum  certom  aut  in  pluribus 
locis  altematiTd  ita  quod  electio  sit  actoris,  aut  in  nullum  locum  quia 
promissio  fuit  facta  simplicitur. 


*  Every  position  in  the  text  of  Bartolns  professes  to  be  huilt  upon  diela  of  tlie 
Roman  Law.  WUchter  and  Savigny  hare,  however,  dearly  shown  that  these  dida 
frequently  do  not  support  the  positions  in  the  text 

Dig,  zxi.  t.  2.  6.  si  fundus  yenierit,  ex  consuetudine  ejus  regionia  in  quA  n^tium 
gestnm  est  pro  eyictione  cayeri  oportet** 

Cod.  tL  t.  33.  2.  **  Testamenti  tabolas  ad  hoc  tibi  )k  patre  datat  nt  in  patriam 
perfenmtur  afHmums,  potas  illoe  perfene  ut  seeimduBi  leges  aaonsque  looomm  insi* 


mentor. 


t  Dig.  xzii.  t.  t.  8^  m  fime.    **  Quod  ad  testes  evocandos  pertinet  diligeniss  judi- 
ds  est  explorare  quss  coniBetodo  in  eA  provinei4  in  qua  judical  fnerit,  &c.** 
%  Refers  again  to  Dig.  xxl  t.  2.  6.  and  to  Dig.  xl.  ir.  t  7.  21.  **  contiaadssa 
nusquisque  in  eo  loco  intelligitur  in  quo,  ut  sokeret  se  obligarit'* 
(  Dig.  T.  t  1.  65.  '^exigere  dotem  mulier  debet  illic  ubi  maritus  domicilium 
habnit  non  ubi  instrumentom  dotale  conKiiptum  est.** 
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Primo  easu  inspicitor  oonsaetado  qme  est  in  illo  looo  in  qnem  est 
ooUata  Bolatio.* 

Secundo  et  tertio  casa  inspidtur  locna  ubi  petitor,  t. 

Eatio  pnedictomm  est  quia  ibi  eat  oontracta  n^gligentia  sen  mora.** 

Then  Batioku  proceeds  to  eayy^ 

^£x  pnedictis  possont  solTi  mnltos  qniestioneay"  and  he  givea  an 
example : — '^  Statatom  est  Awriflsii  mide  est  mnlier  ubi  est  oelebratos 
oontractos  dotis  et  matrimonii,  qnod  vir  lucretur  etiam  partem  dotis 
nxore  moriente  sine  liberis ;  in  hlUs  verd  civitate  Periigii  nnde  est  vir 
statutum  est  quod  vir  lacretar  dimidimn,  quid  spec^bitur?  oertd 
statutnm  teme  yiri." 

And  shortly  afterwards  ofnother  example  occurs: — ^^Aut  quis  vult 
petere  restitutionem  ex  liesione  contingente  in  ipso  contractu  tempore 
acttb  et  inspioiamas  locum  actik  ant  ex  IsBsione  contingente  poet  aotom 
ex  aliis  n^gUgentiis  ut  morft,  et  inspiciamus  locum,  ubi  est  ilia  mora 
contracta  ut  ex  pnedictis  apparet :  et  sic  si  esset  in  loco  Judicii  inspicia- 
mus locum  JudiciL"  He  then  considers  the  other  subjects  mentioned 
in  the  sectioua  of  the  heading  to  his  chapter ;  but  a  sample,  longer, 
perhaps,  than  is  justified  by  the  size  of  this  volume,  has  already  been 
g^ven  to  the  reader. 


*  Re&n  to  Dig,  eed  (pace  tonti  Tin)  quoere  Cod,  iv.  2  si  certam  petatnr,  1.  x. 
J>ig.  zxiii.  6,  &e. 
t  Refers  to  authorities  already  cited. 
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CHAPTER  XVIL 

THE  PERSONAL  STATUTE — STATUS — JUS  IN  PERSONA 

POSITUM. 

CCCLXY.  The  sulgect  of  this  Chapter  is  the  consideration 
of  what  Law  shall  govern  the  Personal  Status  (a)  of  the  indi- 
vidual in  a  foreign  State— the  jiua  poaitum  in  persona  ipsa 
oujuaque  (b) ;  or,  in  the  language  of  continental  jurists,  what 
State  is  to  furnish  the  Personal  Stdtute  of  an  individual  com- 
jnorant  in  a  foreign  Stata 

It  is  clear  that  the  consideration  of  the  Law  which  governs 
the  capacity  of  the  individual  to  acquire  legal  relations  pre- 
cedes, in  the  natural  order  of  things,  the  consideration  of  the 
Law  which  is  to  govern  the  legal  relations  when  acquired. 

CCCLXYL  Is,  then,  this  Law  to  be  the  Law  of  the 
Foreigner's  Origin  {Origvnis)  ?  the  Law  of  his  Domicil 
(Domicilii)  1  the  Law  of  the  place  in  which  the  act  has 
been  done,  or  the  contract  entered  into,  which  occasions  the 
enquiry  (lex  loci  a^tua  vel  oontractus)  or,  the  Law  of  the 
place  in  which  he  happens  to  be  at  the  time  when  the  ques- 
tion is  raised  (lex  fori)  ? 

CCCLXYII.  The  due  investigation  of  this  subject  requires 
the  following  arrangement : — ^To  consider — 

1.  The  doctrine  which  prevails  out  of  England  and  the 
United  States  of  North  America. 

2.  The  doctrine  which  prevails  in  England  and  the  United 
States  of  North  America. 


(a)  Or,  in  the  language  of  Story,  "  the  capacity,  state,  and  condition 
of  pei-sons." — Ch.  iv.  s.  60. 
(6)  DoneUw,  I.  i. 
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3.  The  limitations  which  confine  the  application  of  both 
doctrines. 

CCCLXVIIL  First,  as  to  the  doctrine  which  prevails  out 
of  England  and  the  United  States  of  North  America ;  an  over- 
whelming majority  of  authorities  upon  the  subject  pronounce 
that  the  Law  which  governs  the  Status  is  the  Law  of  the  Domi- 
cil  (c) : — a  great  majority  pronounce  that  if  the  DomicU  of  Ori- 
gin has  been  abandoned,  and  a  new  one  a/iquired^  the  law  of 
the  latter — that  is,  the  law  of  the  acbwai  DomicU — ought  to 
govern. 

CCCLXIX.  It  is  not,  however,  contended  that  the  law  of 
the  new  Domicil  has  any  retroactive  effect  on  obligations  eon- 
tracted,  or  acts  done  under  the  Law  of  the  old  Domicil.  It  is,  of 
course,  assumed  that  such  acts  and  obligations  are  of  a  private 
and  not  a  public  character  (d)  ; — that  they  concern  the  indi- 
vidual, and  not  the  State. 

CCCLXX.  It  is  obvious  that  this  proposition  as  to  the  para- 
mount authority  of  the  law  of  the  actual  Domicil  may,  unless, 
indeed,  it  be  universally  incorporated  into  the  Municipal  Law 
of  each  State,  tend  to  a  collision  of  laws  in  various  ways:  — 

1.  Between  the  Law  of  the  Origin,  or  the  Domicil  of  Birth, 
and  the  Law  of  the  actual  Domicil ;  when  the  sentence  of 
the  latter  requires  execution  in  the  country  of  the  former. 

(c)  Savignyy  viii.  s.  362.  Rocco,  p.  iii.  ^'  le  qv>alitd  personali  legitta- 
mente  infisse  vel  luogo  del  domicilio  si  mantengono  mai  sempre  intere 
col  mntar  cbe  si  fa  della  reaidenza  e  passagiera  dimora.** — F.  147.  '^  II 
principio  cui  vuolsi  tener  fermo  si  d  come  abbiam  detto  di  sopra  che  le 
legge  personal!  del  domicilio  accompagnano  gFindividii  in  tutti  1  luogbi 
nella  terra  " — wbat  can  be  stronger?  Fcdix,  s.  27 : — ^*'La  loi  personello 
de  chaque  individu,  la  loi  dont  il  est  sujet  quant  ik  sa  personne  et  celle 
de  la  nation  dont  il  est  membre ,  .  . .  la  loi  de  cette  nation  est  sa  loi 
personfiUe  depuis  le  premier  moment  de  ton  existence  pixjsiqne."  Thicr, 
it  will  be  observed,  however,  is  Law  of  Origin,  not  necessarily  of  DomicU. 

(d)  The  Scotch  Courts  pronounced  a  divorce  upon  a  marriage  con- 
tracted between  English  persons  in  England,  when  marriage  was  indis- 
soluble, on  the  ground  that  marriage  is  a  contract  of  a  public  character, 
and  that  the  incidents  of  it  must  be  subject  to  the  laws  of  the  country 
in  which  the  comtracting  parties  reside. 
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2.  Between  the  Law  of  Origin  and  of  the  Domicil,  and  the 
Law  of  the  place  where  the  contract  is  entered  into,  or  the  act 
dona 

3.  Between  the  Law  of  the  Domidl  and  the  Law  of  the 
place  in  which  the  thing  adjudicated  upon  happens  to  be 
situate. 

It  is  the  more  necessary  to  mention  these  modes  of  colMon, 
because  in  Story^s  elaborate  and  learned  work,  the  OonfiAd  of 
La/WBf  they  are  not  always  very  clearly  discriminated  (e). 

CCCLXXL  The  position,  however,  already  stated,  yiz. : 
that  the  Law  of  the  Domicil  determines  the  StaJtuSy  and, 
therefore,  travels  with  the  person,  binding  on  him  all  its  capa- 
cities and  incapacities,  wherever  he  goes,  rests,  as  an  absti^ct 
proposition,  upon  a  very  largely  preponderating  auth<Mrity  of 
jurists, — ^upon  the  recognition  of  it  by  courts  of  justice, — and 
has,  moreover,  been  expressly  incorporated  into  the  positive 
legislation  of  the  principal  States  on  the  European  Con- 
tinent 

CCCLXXIL  By  the  Code  Civil  of  France  it  is  enacted, 
**  Les  1<HS  conceraant  T^tat  et  la  capacity  des  personnes  r^gis- 
^  sent  les  Fran9cuu9  mime  residant  en  pays  Stranger/* 

It  is  true  that  this  law  in  its  terms  afifects  French  dbiztnjs 
only,  and  does  not  expressly  dedare  that  tiie  Status  and 
eapac^oi  i^e  foreigner  commcMrant  in  France  will  be  governed 
by  the  law  of  the  foreigner's  country.  But  it  clearly  appears 
from  the  discussions  which  preceded  the  incorporation  of  this 
article  into  the  Code,  that  such  was  the  intention  of  Ihe 
framers  of  the  law :  such,  too,  has  been  holden  to  be  its  effect 
by  the  highest  authorities  in  France,  and  by  the  decisions  of 
the  first  tribunals  in  that  State  (/). 

CCCLXXIIL  Belgium  adopts  the  Law  of  France  in  this 
matter,  and  so  do  the  cantons  of  Geneva^  Yaud,  and  Berne. 


(fi)  C£  SB.  66,  70,  73,  77, 81,  83,  94. 

(/)  Fidix,  p.  44,  1.  1,  t.  1,  a.  32,  cites  Pardeatui,  TtndHer,  Caboin, 
Merlin,    Thin  last  author  observes  :— '^Du  principe  que  les  lois  Frau« 
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CCCLXXIY.  The  Austrian  Code  (9)  provides  that  the 
personal  capacity  of  the  Austrian  subject  shall  be  governed  by 
the  Law  ot  his  Domicil  as  to  transactions  in  another  country ; 
and  with  respect  to  foreigners,  that  their  personal  capacity 
shall  be  determined  according  to  the  laws  of  their  country, 
and,  that  their  country  shall  be  taken  to  be  the  place  of  their 
Domicil,  and,  if  they  have  no  proper  Domicil,  the  place  of 
their  birth  (h)  ;  unless  the  Austrian  Law  shall  have,  as  in  the 
case  of  slavery  and  serfdom,  specially  provided  otherwiaa 

CCCLXXY.  The  Prussian  Code  of  Laws  (Das  AUgememe 


^ises  oonoemant  r6tat  et  la  capacity  des  perBonnes  r^giaaent  les 
FrangaiB  xoidme  residant  6q  pays  etranger,  il  suit  tout  natureUem^nt 
que,  par  reciprocit6,  les  lois  regissent  l'6tat  et  la  capacity  des  strangers 
les  suivant  en  France,  et  que  c'est  d'apres  oes  lois  que  les  tribonaux 
Fran^ais  doivent  juger  s'ils  ont  ou  n*ont  pas  tel  6tat  8*il8  sont  capablea 
ou  incapables." — RSpertoire  y.  Lai,  s.  6,  n.  6, 

The  disciufiion  arose  on  the  first  part  of  the  third  article  ^  Les  Lois 
obligent  oeux  qui  habitent  le  territoire/' 

The  doctrine  in  the  text  is  maintained  by  an  arrdt  of  the  Cour  Boyale 
of  Paris,  1836 ;  by  another  of  the  25th  November,  1831 ;  by  one  of 
the  Cour  Boyale  of  Bordeaux,  of  15th  July,  1841 ;  by  a  judgment  of 
the  Tribunal  de  Premiere  Instance  at  Paris,  in  1842.  There  is  a  deci- 
sion of  the  Cour  Boyale  at  I^iris,  15th  March,  1831,  which  is  of  a 
contrary  tenor ;  but,  the  circumstances  of  the  case  were  peculiar. 
Savigny,  viiL  p.  146,  agrees  with  Fcdix, 
ig)  (Eiterr.  biirgerliche  Gesetzbwchy  1811. 

(A)  Die  gesetsliche  Behandlung  der  Auslander  in  CEsterreich,  yon 
2).  FiUtltngetty  s.  47. 
Savignyj  yiii,  s.  363. 
Fmli^,  ubi  supra. 

Scwiffn^f  yilL  s.  363.    Zustand  der  Person  an  sicL  {F^rUeigung), 
Savignt/y  viii.  s.  362,  is  most  decided  and  uncompromising  in  main* 
taining  the  law  of  the  Domicil  as  the  true  law  for  deciding  the  Status. 

"Meine  meinung  geht  also  yielmehr  dahin,  das  Jeder  in  seinen 
personlichen  Zustanden  stets  nach  dem  Becht  seines  Wohnsitzes  zu 
beurtheilcn  ist;  ohne  unterschied,  ob  daruber  im  Inland  oder  im 
Ausland  geurtheilt  werde;  eben  so  ober  anch  ohne  unterschied,  ob  die 
peradnliche  Eigenschaft  au  sich,  oder  die  rechtliche  Wirkung  deraelben, 
beurtheilt  werden  soli'* 
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LantdrecM)  enacts  as  its  fundamental  proposition,  ''  That  the 
'^  personal  qualities  and  capacities  of  a  man  are  to  be  detef- 
"  mined  according  to  the  laws  of  the  Judicial  Tribunal  to 
"  which  his  true  and  proper  Domidl"  (eigentlicher  WohTiaiiz 
**  — darrdcUe  rid)  is  subject'* 

This  proposition  relates  to  Prussian  subjects,  and  does  not 
distinguish  between  the  exercise  of  their  capacity  at  the  place 
of  their  Domidl,  or  elsewhera  With  respect  to  foreigners 
the  same  law  provides  as  follows :  — "  The  subjects  of  Foreign 
'*  States  who  Uve  in  this  country  are  to  be  judged  according 
"  to  the  aforementioned  enactment" 

CCCLXXYI.  It  will  be  seen  hereafter  that  these  prin- 
cipleSy  both  of  the  Austrian  and  Prussian  Law  receive  some 
modification  in  their  application  to  questions  concerning  the 
validity  of  contracts — modifications  which  have  for  their  excel- 
lent object  the  maintaining  Ihe  substantial  and  real  intention 
of  the  engagement 

CCCLXXYII.  The  Bavarian  Code  provides  that  i/n  causia 
merb  personalUms,  recourse  shall  be  had  to  the  Law  of  the 
DomiciL 

The  Code  of  the  Qrand  Duchy  of  Baden  adopts  the  rule  of 
the  French  Code,  with  a  most  material  exception,  as  to  all 
questions  relating  to  contract — an  exception  which  has  a  ten- 
dency to  assimilate  the  Law  of  Baden  to  that  which  prevails 
in  Qreat  Britain  and  North  America. 

CCCLXXYIIL  The  law  of  Holland  appears  to  contain  a 
yet  greater  infraction  of  the  general  principle ;  for  it  provides 
that  the  Dutch  Laws  relating  to  the  Status,  shall  bind  the 
Dutchman  in  every  other  coimtry;  but,  that  the  foreigner, 
resident  in  Holland,  shall  be  subject  to  the  Dutch  Law  only, 
and  not  to  the  law  of  his  Domicil. 

CCCLXXIi  As  to  the  Italian  Statea 

Sardinia  adopts  in  her  Codice  Civile  the  three  propo^ 
sitions  of  the  third  Article  of  the  French  Code ;  and,  it  is 
presumed,  would  apply  them  also  to  foreigners.     • 

The  Papal  States  enacted,  in  1836,  that  the  Personal  Law 
of  th^  ^Domicil  foUowed  the  subject  of  it  everywhere. 
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The  Two  SidUeSf  accordlDg  to  the  opinion  of  M.  Fselix, 
resemble  the  Dutch ;  because — though  they  incorporate  into 
their  Code  the  three  propositions  above  referred  to ;  of  the 
French  Code — ^they,  by  their  fifth  Article,  declare  that  the 
laws  are  binding  on  all  who  dwell  in  the  land,  whether 
they  be  citizens,  domiciled  strangers,  or  sojourners ;  and  do 
not  accompany  the  statement  with  the  reservation  as  to  ''  les 
"  lois  de  poUce  et  de  a&reU"  of  the  French  Coda  Yet,  no 
author  lays  down  the  rule  that  personal  qualities  depend  on 
the  Law  of  the  Domicil  more  strenuously  than  Rocco  (i)  the 
principal  Neapolitan  writer  on  the  Conflict  of  Laws,  and  on 
whose  authority  M.  Faelix  is  in  the  habit  of  reljring. 

CCCLXXX.  Russia  appears  to  have  no  law  analogous  to 
or  resembling  the  third  Article  of  the  French  Code,  but  to 
contain  provisions  in  the  same  spirit  and  to  the  same  effect  as 
those  already  referred  to  in  the  Dutch  Law.  The  Russian 
enactment  as  to  the  foreigner  is  (103)  ''Pendant  tout  le 
"  temps  de  son  sejour  il  est  soumis,  quant  a  la  personne  et  ses 
i*  biens,  aux  dispositions  des  lois  Ilusse,  et  a  droit  de  leur  pro* 
*'  tection.''  Though  in  the  preliminary  title  of  the  new  Civil 
Code  of  Poland  the  third  Article  of  the  French  Code  is  intro* 
duced  {k). 


(t)  **  Le  qnalitik  personal!  legitimamente  infisse  nel  luogo  del  domicilio 
si  mantengono  mai  sempre  intere  col  mutar  che  si  fa  della  residenza  e 
passagiera  dimora.  Quantunque  il  diritto  delle  genti,  che  necessario  dai 
Gius-pubblicisti  si  appella,  non  ordini  questa  vicendevolo  applicazione 
e  antoritik  delle  leggi  di  uno  stato  sal  territorio  dell  altronessuna 
primitiva  obligazione  stringe  le  nazioiii  a  riconoscere  proyedimenti 
stranieri  nollameno  il  diritto  delle  genti  volontario  il  quale  intende 
alia  perfessione  progressiva  dei  popoli,  altamente  il  riohiede.**— Rocco. 
113—14. 

(k)  FcAix  vbi  supra. 

The  Rhme  Strangle  et  Frangaise  De  LegisUuion  dkc.  t.  3,  contains  a 
translation  of  that  part  of  the  Bussian  Code  which  relates  to  "  Legida- 
txon  IrUemcUionaie  de  Vempire  Russe,^  P.  550  contains  the  provisions 
respecting  '^  Etranger  en  Ruesie" 
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CCCLXXXL  Secondly,  we  have  to  consider  the  doctrine 
on  the  subject  of  the  Personal  Status  which  prevails  in 
England  and  the  North  American  United  Statea  The  joris- 
prudence  of  the  United  States  of  North  America^  and,  in  some 
respects,  that  of  England  also,  di£fers  materially  firom  the  doc- 
trine of  the  codes  and  jurists  of  the  European  continent  (Z). 

It  is,  indeed,  true  that  the  Status  of  persons  with  respect 
to  acts  done  and  rights  acquired  vn  the  place  of  their  Domicile 
and  contracts  made  concerning  property  situated  t&emni 
will  be  governed  by  the  law  of  that  Domicil ;  and  that  T^nglan^ 
and  the  United  States  will  hold  as  valid  or  invalid  siuch  acta^ 
rights,  and  contracts,  accordingly  as  they  are  holden  valid  or 
invalid,  by  the  Law  of  the  DomidL  But  this  propositicm  is 
very  tax  from  being  equivalent  to  the  proposition  of  the 
French  Code,  viz. : — ^that  the  Laws  which  concern  the  status 
and  capacity  of  persons  goyem  Frenchmen,  even  when  resi* 
dent  in  a  foreign  country  (m). 

CCCLXXXIL  The  state  of  jurisprudence  presented  by  the 
practice  of  the  English  and  American  tribunals  upon  the  ques*^ 
tion  of  the  PersoTud  8iai/uB  of  foreigners  will  be  found  very  un* 
satisfactory,  whether  it  be  considered  with  reference  to  Comity, 
as  being  at  variance  with  the  law  of  the  rest  of  the  Christian 
world,  or  with  reference  to  its  own  domestic  jurisprudence, 
being  marked  by  painful  and  clumsy  inconsistencies. 

No  impartial  person  can  rise  from  the  perusal  of  Story's 
fourth  chapter  on  the  ^'Capacity  of  Persons,"  occupying 
nearly  one  himdred  and  thirty  closely  printed  pages,  without 
a  sense  of  the  confusion  into  which  the  legal  relations  of  man- 
kind are  plunged  in  a  great  measure,  though  certainly  not  alto- 
gether, by  the  peculiarity  of  what  is  called  the  ''  Com/nwnLaw'* 

CCCLXXXIII.  It  will  be  necessary  in  the  following 
chapters  to  consider  whether  there  are  or  are  not  grave 


(l)  Story,  8.  101—106. 
Burge  1,  p.  132. 
(m)  Vide  pose. 
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discrepanciee  between  the  English  and  Continental  Law  on 
the  subject  of  Statua,  e.  g.,  in  the  diapters  relating  to  dis- 
abilities incident  to  minority.  It  will  be  snffidenty  in  this 
place,  to  notice  the  principal  features  (n).  Story — ^pressed  by 
the  weight  of  his  own  erudition — knowing  how  much  the  law 
of  the  United  States  of  North  America  differed  from  that 
of  the  rest  of  Christendom  on  this  pointy  and  anxious  to  de- 
fend *'the  Common  Law/'  is  driven  to  the  necessity  of 
mating  such  statements  as  these : — ^'  The  truth,  however, 
''  seems  to  be  that  there  are,  properly  speaking,  no  universal 
''  rules  by  which  nations  are,  or  ought  to  be,  morally  or  politi- 
'^  cally  bound  to  each  other  on  this  subject :  whatever  rules  it 
*^  msj  adopt,  or  whatever  it  may  repudiate,  will  be  alike  the 
'^  dictate  of  its  own  policy  and  sense  of  justice :  and  whatever 
''  it  may  allow  or  withhold,  will  always  be  measured  by  its 
"  own  opinion  of  the  public  (i  e.  the  domestic)  convenience 
''  and  benefit,  or  of  the  public  prejudice  and  injury  arising 
"  therefrom,'' 

These  observations  are  made,  generally,  it  must  be  remarked, 
not  with  respect  to  the  particular  exceptions  demanded  by  the 
public  policy  of  the  State ;  but  with  respect  to  personal  quali- 
ties of  a  general  nature :  and  it  is  obvious  that  if  his  doctrine 
be  sound,  there  is  an  end,  altogether,  so  far  as  Status  is  con- 
cerned, of  a  Ju8  Oentvam  and  of  Private  International  Law, 
founded  upon  the  theory  of  a  community  of  Statea  It  is  a  mat- 
ter of  indifference  (Story  says)  whether  a  country  suffers  the 
Status  of  foreigners  to  be  governed  by  the  Law  of  their  Domicil 
or  not — whether  it  adopt  the  Law  of  their  ^'actual  Domicil " 
according  to  "  the  more  general  doctrine ;"  or,  according  to  "  the 
''  stricter  doctrine,"  it  adopt  the  Law  of  '^  the  Domicil  of  Birth :" 
probably  the  former,  he  says,  is  the  safer  and  most  con- 
venient rule.  But  surely  this  is  a  false  standard  and  a  Lesbian 
measura  The  question,  in  matters  of  this  urdversal  character 
— ^in  which  no  consideration  of  imperial  policy  or  constitutional 
law  is  concerned, — ^is,  what  does  imiversal  justice  demand?  not 

(«)  8.  76. 


I 
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what  does  the  supposed  convenience  of  a  particular  State 
require.  See  the  consequence.  The  Court  of  LouisiaDa  (o), 
in  a  celebrated  and  leading  case,  came  to  the  monstrous 
conclusion,  viz.  : — that  they  would  recognise  the  personal 
disability  of  a  foreigner  in  a  case  of  minority,  where  it  was 
contrary  to  their  own  law  on  the  subject,  if  such  recognition 
helped  to  sustain  a  contract  with  au  American  citizen ;  but 
if  it  had  the  opposite  effect,  they  would  refuse  to  recognise  it 
^^in  the  one  case  the  lex  doraicilii,  in  the  other,  the  lex  lod 
contractus  ought  to  govern.  Now,  Story  is  at  a  loss  to  under- 
stand this  decision,  he  says : — "  Such  a  course  of  decision  cer- 
"  tainly  may  be  adopted  by  a  govemmeTU  if  it  shall  so 
"  chose.  But,  then,  it  would  seem  to  stand  upon  mere  arbitrary 
"  legislation  and  positive  law,  and  not  upon  principle.  The 
"  difficulty  is  in  seeing  how  a  court,  without  any  such  positive 
"  legislation,  could  arrive  at  both  conclusiona"  But  if,  in  the 
case  of  a  foreigner,  a  court  may  mete  out  justice  according  to 
its  opinion  of  what  is  best  for  ^'  the  public  conveniences  "  of  its 
own  State,  the  difficulty  does  not  seem  great.  '^  Public  con- 
^'  venience,''  considered  altogether  apart  from  private  justice, 
may  point  out>  as  it  appears  to  have  done,  the  adoption  of 
both  principles,  though  absolutely  repugnant  to  each  other. 

It  is  very  remarkable  that  the  same  Court  appears  pre- 
viously to  have  laid  down  in  substance,  the  general  European 
Doctrine,  "  that  the  Laws  of  the  Domidl  of  Origin  govern  the 
'*  state  and  condition  of  the  minor  into  whatever  country  he 
"  removes."  {p)  and  "  that  personal  incapacities  communi- 
''  cated  by  the  laws  of  any  particular  place,  accompany  the 
"  person  wherever  he  goes''  (3). 

The  Court  appears  to  have  departed  from  this  doctrine  in 
later  cases ;  but  they  are  remarkable  as  being,  I  believe,  the 
only  instances  in  which  the  European  Doctrine  of  Status  has 


(o)  Saul  V.  his  Creditors,  17  Martin  (Atneric,)  Rep,  596. 

(JE?)  iSfory,  8.  77.    Barrera  ▼.  AlpuentBy  18  Martin  (Amerie,)  Rep,  69. 

(3)  lb.,  8.  78.    Le  Breton  v.  Fouchet,  3  Martin  {Anierio,)  Rep,  60. 
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been  mamtamed  by  a  Court  in  the  United  States  of  North 
America. 

An  English  President  of  the  Court  of  Demeraia  and  Esse- 
quiboy  Mr.  Heniy,  (r)  in  giving  judgment  on  a  plea  of  En- 
glish certificate  of  bankruptcy  in  bar^  in  a  foreign  jurisdic- 
tion, to  the  suit  of  a  foreign  creditor,  observes  as  follows : — 
''  Again,  the  effect  which  one  country  gives  to  the  laws  of 
'^  another,  is  further  shewn  in  the  case  of  prodigals,  minors, 
''  idiots,  lunatics :  these  qualities  accompany  the  person  eveiy- 
"  where,  when  attached  to  him  by  a  competent  jurisdiction  in 
"  his  own  country,  so  far,  that  the  foreign  judge  will  confirm 
*'  them  as  to  property  in  his  own  jurisdiction.'^  And  the 
learned  judge  in  the  preface  to  the  report  of  his  judgment  re- 
marks, '^  although  the  universal  admission  of  Foreign  Law  in 
"  any  State  would  be  highly  dangerous,  yet,  the  knowledge 
"  and  admission  of  it  in  those  cases  which  are  of  an  univer- 
**  eal  nature,  as  those  of  bankruptcy,  idiotcy,  lunacy,  majority, 
''  minority,  (js)  marriage,  and  wills,  and  which  necessarily  affect 
'^  the  intercourse  of  different  States  with  each  other,  would, 
*'  for  many  reasons  to  be  seen  in  the  course  of  the  work,  be 
''  highly  desirable  and  advantageous  to  commercial  inter- 
"  course"  (Q.  And  again,  *'  personal  universal  qualities  of 
"  whatsoever  kind,  by  virtue  of  the  third  general  proposition, 
'^  and  the  Comity  of  nations,  accompany  the  person  every- 
"  where"  (u). 

CCCLXXXIY.  But  the  English  Courts  have  been  supposed 
to  hold  that  certain  incapacities  attached  by  the  Law  of  their 


(r)  ffenry  on  Foreign  Law;  Odwin  y.  Forbe$  (1823,  A.D.)-  This 
important  judgment  was  confirmed  on  appeal,  and  was  dedicated, 
hy  permisnon,  to  Sir  W.  Grant.  It  ia,  or  was,  entitled  therefore, 
to  every  respect.  Yet,  some  of  the  principles  contained  in  it  have 
been,  as  will  be  seen,  entirely  departed  from. 

(s)  This  is  not  to  be  reconciled  with  Ending  v.  Smith,  2  Consistofy 
Reports,  391 — 2. 

(0  Henry  on  Foreign  Law,  pp.  8  and  9,  Odwin  y.  Forbes,  * 

(n)  Ih.  p.  5. 
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Domicil  to  minors,  do  not  necessarily  travel  with  them  into  other 
countries :  and  to  have  prononnced  Contracts  of  Marriage  (x)  as 
well  as  contracts  for  loans  of  money  (y)  by  English  persons,  yaUd, 
according  to  the  lex  loci  contractual  but  invalid  according  to 
the  Law  of  the  English  Domicil,  to  be  valid  contracts  in 
England.  While,  on  the  other  hand,  they  have  holden  that 
certain  incapacities,  attached  by  the  lex  dom/icUU,  do  travel 
with  the  individual,  and  have  refused  to  recognise  the  validity 
of  a  second  marriage  contracted  by  English  persons,  during 
the  life  of  the  first  wife,  after  a  divorce  by  a  foreign  State  of 
an  English  marriage  :  (z)  they  have  also  refused  to  recognise 
the  validity  of  an  English  marriage  abroad,  within  the  pro- 
hibited degrees  of  affinity  (a). 

So  they  have  refused  to  recognize  marriages  contracted 
abroad  in  evasion  of  the  English  Statute,  respecting  the  Royal 
Family  (6). 

And  the  English  Courts  have  also  made  the  following 
irreconcileable  decisions.  They  have  holden  that  the  legiti- 
macy of  a  person  depends  on  the  Law  of  his  Origin  or  Birth(0) : 
and  yet,  that  a  person  legitimate  by  that  law^(c{)  may  be 
incapable  of  inheriting  real  estate  in  England,  because  he  was 
not  legitimate  for  that  purpose  (e). 

The  English  Law  would  probably  respect  ibepatnapotestas 
of  a  foreign  father,  (/)  that  is  within  all  reasonable  limits : 


(2!)  Dalrywipls  v.  Dalhymfilef  %  €km$i$knyy  64,  supposed  to  be  the 
leadixig  case,  sed  vide  past,  as  to  how  far  the  supposed  doctrine  is  ex- 
plained and  Effected  by  Brook  v.  Brook, 

(y)  Male  v.  Eoberts,  2  Esptncuse,  N.  B.  p.  163. 

(z)  Conway  v.  Beadey,  3  SaggarcTs  Reports,  639. 

Lolli/'s  Case,  1  Eussdl  and  Iran's  Cases,  230. 

(a)  Brook  y.  Brook,  3  Smale  and  OraingerU  Reports,  48. 

(Jb)  Duke  of  Sussex's  Case,  vide  post, 

(c)  In  re  Wrighfs  Trust,  2  Kay  and  Johnson's  Rep,  575.  vide  post, 

(cQ  e,  g.  leffitimsAe  per  suibsegfien-s  matrimonium — vide  post, 

(e)  Vide  post, 

QO  Johnstone  v.  Beattie,  10  Clarke  and  FinndJUy's  Rep,  114,  vide 
post. 
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while  it  appears  to  have  refused  to  recognise  the  authority  of 
a  foreign  guardian  of  an  infant,  (g)^  or  of  a  foreign  curator 
(committee)  of  a  lunatic  (h), 

CCCLXXXY.  The  result  of  this  examination  of  the  Law  of 
England,  and  of  those  States  of  the  United  States  of  North 
America  which  have  adopted  that  law,  is^  that  these  countries 
do  at  present,  on  principle,  refuse  to  recognize  universally  the 
personal  statute  or  law  of  the  Status,  imposed  by  a  foreign 
Domicil,  and  are  at  variance  in  this  particular,  with  the  usages 
of  the  other  States  of  Christendom  (i). 

CCCLXXXVL  Thirdly ;  it  remains  to  consider  the  limita- 
tions to  the  doctrine  which  prevail  both  as  to  the  Foreign  and 
and  English  Law,  as  to  the  recognition  of  a  foreign  personal 
Status. 

CCCLXXXYIL  And  first,  as  to  the  limitations,  which  are 
admitted  even  by  the  State,  which  applies  the  Personal  Law 
of  the  Domicil  to  the  individual  wheresoever  he  may  be. 

Savigny  divides  these  limitations  into  two  classes : — 

A  Where  the  Law  affecting  the  Status  belongs  to  that 
anomalous  class  of  positive  smd  absolute  laws  which  are  with- 
out the  limits  of  the  community  of  Law  among  independent 
States ;  and  under  this  head  he  enumerates  the  following 
cases. 

cu  Where  the  Personal  Law  of  the  Domicil  permits  poly- 
gamy. 

fi.  Where  it  incapacitates  on  the  ground  of  heresy. 

7.  As  to  Eccleoastical  Corporations  of  foreigners — ^they 
would  be  subject  to  the  restrictive  Laws  of  the  foreign  State 
in  which  they  acquire  property:  and  vice  versd^  would  not 
carry  with  them  the  restrictive  laws  of  their  Domicil  into  a 
State  which  had  no  such  laws. 


(ff)  Johnstone  v.  Beattie^  10  Clarhe  and  Finndl^s  Reports,  114,  vide 
post, 

(A)  ^va  V.  Da  Costa, 8  Vesey,  316,  lU  Soustoun,!  Eusselts Bep.  312, 
vide  poet, 

(0  Sed  vide  post,  Brook  v.  Brook,  as  to  English  Law.— »Siofy,  s.  103. 
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&  If  the  Law  of  a  State  declares  Jews  incapable  of  acquir- 
ing immoveable  property,  it  will  affect  foreign  Jews  who  are 
not  so  incapacitated  by  the  Law  of  their  Domicil. 

In  some  portion  of  the  eastern  department  of  France,  Jews 
are  not  allowed  to  become  creditors  by  loan  of  money  except 
under  some  very  severe  restrictions. 

This  law  would  affect  foreign  as  well  as  native  Jews  (k). 

The  foregoing  limitations  of  the  General  Law  of  Domidl 
are  founded  upon  the  fact  that  the  Personal  Law  which  is  to 
be  applied  has  a  character  of  positive  and  rigorous  obliga- 
tion (I), 

The  following  limitations  are  founded  upon  the  pecu- 
liarity of  a  particular  institution  of  a  State  which  is  not 
recognised  by  the  general  community  of  States. 

a.  Of  this  class  is  the  incapacity  of  acquiring  legal  rights 
attached  to  dvU  death  by  the  Law  of  France  and  Russia. 
The  State  which  has  no  such  law  would  not  recognize  this 
Law  of  the  Domicil,  Savigny  saya  And  yet  it  would  be  dif- 
ficult to  distinguish  this  case  from  that  of  the  incapacity  of  a 
monk  to  inherit,  which  Savigny  seems  to  think  would  be 
enforced  by  a  State  which  did  not  recognize  monaatic 
institutions. 

fi.  Of  this  cla8s,  too,  are  the  disabilities  which  belong  to  a 
state  of  slavery  in  a  State  which  does  not  recognise  this 
accursed  conditioiL 

CCCLXXXYIIL — ^B.  The  second  class  of  limitations  which 
Savigny  applies  to  the  general  adoption  of  the  Personal  Law  of 
the  Domicile  are  derived  from  cases,  which,  inasmuch  as  they  do 
not  relate  either  to  the  capacity  of  being  the  passive  subject  of 


(k)  WOchter  IL  173. 
Fcdtx,  p.  147. 

Seuffert  Archiv  fiir  EnUcheidungen   der  obersten  GericKte  in  den 
deuUchen  SuuOen^  B.  1,  N.  35. 
Savigny  viii.  s.  36d. 
(0  '*  Eine  strong  positive  and  zwingende  natur"*    Savigny^  lb. 
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rights  or  to  the  capacity  of  activelj  acquiring  them,  do  not, 
properiy  speaking,  affect  the  application  of  the  rule ;  or  in 
other  words,  are  only  apparent^  and  not  real  limitations  of  it 
Such  are — 

1.  Peculiar  rights  of  a  privileged  class  of  nobility  with 
respect  to  the  acquisition  of,  or  succession  to,  immoveable 
property. 

The  question  whether  or'  no  a  foreign  nobleman  shall  be 
admitted  to  the  privilege,  has  clearly  no  reference  to  general 
principles  of  Law  at  all ;  it  is  a  question  as  to  the  Law  on  which 
that  particular  class  of  privileges  is  founded. 

2.  The  same  may  be  predicated  of  certain  privileges  (m) 
belonging  to  ecclesiastical  establishments,  and  the  public  trea- 
sury (which  is,  of  course,  the  national  treasury  only),  when 
creditors  in  a  case  of  bankruptcy.  This  is  a  matter  belonging 
exclusively  to  the  Laws  of  Bankruptcy  (n). 

3.  With  respect  to  the  restitution  of  minors :  this  has  lost 
its  primitive  character  of  a  restraint  on  the  capacity  of  acting ; 
and,  with  reference  to  the  application  of  the  Law  of  Domidl, 
is  to  be  rather  classed  among  the  grounds  of  impugning  a 
juridical  act  (o). 

4.  So  with  respect  to  the  privilege  which  protects  minors 
against  all  prescriptions  under  thirty  years.  This  has  no  con- 
nection with  a  restraint  on  the  capacity  of  acting ;  it  does  not 
fall  under  the  principle  of  applying  the  Law  of  the  Domicil, 
but  imder  the  rules  which  relate  to  prescriptiou. 

CCCLXXXIX.  Such  are  the  only  limitations  which  Sa- 
vigny  admits  to  the  universal  recognition  of  the  Personal 
Law  of  the  DomiciL 

The  English  and  North  Americans  e  converso  admit  the 
Personal  Law  of  the  Domicil  only  as  an  exception  to  the 
universal  recognition  of  the  lex  led  actHs  vel  controMd  (p), 

(jn)  Privilegien  im  concurs. 
In)  WUchter  II.  bs.  179,  181. 
(o)  Ih.y  as.  174,  179. 
(f)  Stcry^m.  102, 103. 
VOL.  IV.  S 
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The  nature  of  these  exceptions  (q)  has  been  already  men- 
tioned Both  kinds  of  limitations  or  exceptions  will  be  con- 
sidered in  the  following  Chapters^  which  treat  of  the  validity 
of  obligations,  contracts,  acts  done,  and  rights  acquired  by  a 
foreigner.  With  the  consideration  of  all  these  subjects  the 
question  of  Statue  is  more  or  less  intimately  connected. 


(q)   Vide  anvte,  pp.  12,  13, 14. 
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CHAPTER  XVIII. 

MARRIAGE. 

CCCXC.  We  have  now  arrived  at  the  Second  Branch  of 
the  General  Subject  of  this  Work ;  namely,  the  Legal  Rela- 
tions arising  from  Family  (a). 

The  Legal  Relations  arising  from  Property  affect  the  person 
through  the  medium  of  external  circumstanoee,  which  are 
within  the  scope  of  individual  option. 

The  Rights  and  Duties  incident  to  Family,  accrue  to  persons 
in  great  measure  arbitrarily,  and  without  their  choice. 

CCCXCI.  Under  this  title  are  to  be  considered : — 

1.  Marriage  and  Divorce. 

2.  Legitimacy. 

3.  Parental  Authority. 

In  this  chapter  it  is  proposed  to  consider  the  Principles  and 
Rules  of  Comity  respecting  Marriage. 

CCCXCII.  The  Legal  Relations  arising  from  Marriage, 
have,  in  all  countries,  been  affected,  not  only  by  the  princi- 
ples of  morality,  which  are  universal,  but  by  Religious  and 
Political  opinions,  which  are  not  universal ;  and,  therefore,  it 
would  be  natural  to  expect^  on  this  subject,  the  intervention 
of  many  obstacles  to  the  universal  prevalence  of  those  general 
rules  which  it  is  the  great  object  of  Comity,  the  handmaid  of 
Civilization,  to  effect.  On  the  other  hand,  the  great  import- 
ance of  mutually  maintaining  and  acknowledging  these  Legal 
Relations  has  approached  so  nearly  to  a  necessity  as  to  coun- 
teract, to  some  extent,  the  tendency  to  a  discordant  practice, 
which  religion  or  politics  might  create. 

CCCXCIII.  These  remarks  apply  with  particular  force  to 


(a)  Vide  arUey  p.  23. 
S  2 
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all  questions  connected  with  the  validity  of  the   Marriage 
Contract  itself 

The  question  as  to  the  validity  of  this,  as  of  inferior  con- 
tracts, involves  two  considerations : 

1.  The  external  formalities,  or  the  outward  form  of  the 
Contract 

2.  The  capacity  of  the  contractora 

CCCXCI V.  (1.)  With  respect  to  the  outward  form  (6)  :  just 
considerations  of  the  immense  importance  attaching  to  the 
validity  of  that  Contract  which  is  the  foundation  of  the  State 
and  the  nursery  of  the  Commonwealth  (c),  have  induced  all 
civilized  nations  to  recognize  universally  the  principle  loctis 
regit  adu/m. 

That  the  law  of  the  place  of  celebration  is  binding  as  to  the 
outward  form  is  a  recepta  aententia  of  Private  International 
Law. 

CCCXCV.  (2.)  With  respect  to  the  capacity  of  the  persons 
contracting  the  de  facto  marriage. 

Upon  this  important  question  there  is  a  great  and  lament- 
able difference  in  the  laws  and  judicial  decisions  of  different 
Statea 


(6)  first  among  the  Ganonists  on  this  subject  is  iSSomcAtfz,  de 
inonia,  Lib.  iii  Dup,  18,  s.  10,  n.  26 — 28. 

Among  the  numerous  dvilians  of  the  seventeenth  century  (the  cases 
usually  referred  to),  the  two  Yoets. 

P.  Voei,deSt(Uutiset  earum  oancunu,  s.  9,  d.  ii. 

J.  Voet,  ad  Pandeetas,  1.  xziii.  t.  ii.  a.  4. 

For  modem  writers  see — 

JSchaufer,  Q.  Kap.  ss,  99,  100, 101, 102,  103. 

Putter,  88.  36--43. 

Wdehter,  a.  28.    Archiv.  fiir  die  Civ.  Ptax.  6,  26, 184—7. 

Savi^ntf,  R.R  viii.  337—367. 

Falix,  Bevue  Etrang^^  1841,  t.  viii.  p.  433,  des  mariages  contract^ 
en  pays  Etranger. 

iStofy,  Conflict,  as.  80,  81,  and  ch.  v. 

(c)  It  is  the  parent^  not  the  child,  of  civil  society.  "  Prindpium 
urbis  et  quasi  aeminarium  reipublicae"  (Cii.  de  Off.  1, 17).  Lord  Stowell 
in  Ddffymple  v.  DalrffmpU,  2  CowiMory  Beparts,  p.  63. 
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CCCXCVI.  The  Courts  in  England  {d)  have  decided  that 
a  marriage  valid  between  parties  according  to  the  lex  loci  con- 
tractus  is  valid  everywhere. 

Did  they  mean,  thereby,  merely  to  affirm  what  has  been 
already  said,  namely,  that  the  form  and  the  rites  of  the  con- 
tract were  to  be  governed  by  the  lex  loci  ;  or  did  they  mean  to 
affirm  that — though  one  or  both  of  the  parties  to  the  contract 
might  be  incapable,  by  the  Laws  of  his  or  her  Domicil,  by 
reason  of  minority,  the  absence  of  paternal  consent,  or  for  any 
other  reason  not  of  the  character  already  mentioned,  as  taking 
the  case,  on  special  grounds  («),  out  of  the  consideration  of 
Comity—- did  they  mean  to  affirm  the  validity  of  the  marriage, 
even  though  the  marriage  has  been  contracted  avowedly  in 
fraudem  legis  domesticcRi  by  parties  who  have  left  their  own 
country  for  the  express  purpose  of  evading  its  laws  and  re- 
turned directly  afterwards  to  it  ?  Is,  nevertheless,  the  marriage, 
once  duly  contracted  according  to  the  forms  of  the  country  in 
which  it  is  celebrated,  for  ever  after  binding  in  Ensfland  ? 

CCCXCVIL  Certainly,  ever  since  the  decision  of  Lord 
Stowell  in  Dahymple  v.  Dalnrymple  (/)  ;  indeed,  since  the  ear- 
lier decision  of  the  Judges  Delegate,  in  Harford  v.  Morris  (g), 
it  has  been  the  general  opinion  among  lawyers  in  England 
and  the  United  States  of  North  America  {h)  that  marriages 


(cO  There  are  four  classes  of  English  statutes  on  the  subject  of  Mar- 
riage : — 

1.  The  General  Marriage  Statutes  (26  Geo.  II.  c.  33, 4  Geo.  lY .  o.  76). 

2.  The  Statutes  regulating  the  Marriages  of  Dissenters,  or  those 
which  enable  persons  to  marry  without  the  aid  of  any  religious  rite 
(6  &  7  Will  IV.  c.  85). 

3.  The  Statute  declaring  the  invalidity  of  Marriages  contracted 
within  the  prohibited  degrees  of  affinity  and  consanguinity  (5  &  6 
Will  IV.  c.  64). 

4.  The  Statute  affecting  the  Marriages  of  the  Boyal  Family,  or  of 
the  descendants  of  King  George  the  Second  (12  Geo.  III.  c.  xi). 

(e)  Vide  ante,  pp.  16,  16,  17. 

(/)  2  Consistory  Rep,  69  (a.d.  1811). 

(^)  2  lb.  423  (A.D.  1 776). 

(fi)  Story,  B.  1 23a— & 
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contntcted  abrxiad  by  English  domiciled  subjects,  like  the 
Gretna  Green  or  Scotch  Mamies,  for  the  purpose  of  evading 
the  English  Law,  were  valid  in  England,  if  valid  Ugi  lod  con- 
tTodue. 

But  in  the  year  1857,  this  general  opinion  received  a  great 
shock.  In  that  year  Mr.  Vice -Chancellor  Stuart  and  bfr.  Jus- 
tice CrcHHwell  decided  that  a  marrii^  celebrated  during  a 
temporary  residence  in  Denmark  between  an  English  widower 
and  the  hister  of  his  decea.sed  wife,  being  null  by  the  statute 
b  &  fi  William,  was  not  valid,  although  valid  by  the  Law  of 
Denniiirk,  the  lex  loci  contractus. 

This  decision  did  not  necessarily  affect  the  general  qnestion 
of  the  validity  of  marriages  duly  contracted  abroad  ;  because 
the  case  of  an  incoBtuoua  marriage  fell  under  the  category 
of  exceptional  cases  (t),  in  which  Comity  did  not  require  the 
adoption  of  the  Foreign  Law.  But  incidentally,  and  in  the 
course  of  the  judgment,  it  was  denied  that  even  where  the  case 
was  not  of  this  exceptional  character,  the  Courts  of  England 
had  ever  laid  down  the  docbine  that  marriages  celebrated 
abroad  in  fraudem  legie  domeatica  were  valid,  because  valid 
legi  lod  eoniract'Aa.  The  validity  of  the  Qretna  Green  or 
Scotch  Marrii^fes,  was  said  to  afford  no  proof  to  the  con- 
trary, because  the  English  statute,  which  it  was  certainly  the 
object  of  the  fugitives  to  evade,  contained  an  express  provimon 
whereby  Scotland  was  excluded  from  its  operation  ;  and 
Mr.  Justice  Creeswell  said : — "  I  have,  tlierefore,  come  to  the 
"  conclusion  that  a  marriage,  contracted  by  the  subjects  of  a 
"  country  in  which  they  are  domiciled,  in  another  country,  is 
"  not  to  be  held  valid,  if,  by  contracting  it,  the  laws  of  their 
"  own  country  are  violated  "(fc). 

The  decision  of  the  other  learned  judge,  Mr,  Vice-Chancellor 

Stuart,  was  founded  more  entirely,  if  not  altogether,  upon  the 

maniage  in  question  being  positively  prohibited  by  the  law 

-     •      '  '      '  '    ■   ■  '     ■■   'Ir. 
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Justice  Cresswell  in  his  remarks  upon  the  Oretna  Green  or 
Scotch  Marriages. 

CCCXCYIII.  The  case  in  which  this  judgment  was  deli- 
vered has  been  carried  by  appeal  to  the  ultimate  tribunal 
of  the  House  of  Lords,  and  will  probably  be  affirmed  or 
reversed  before  this  volume  be  published;  in  which  event 
the  decision  of  the  House  of  Lords  will  be  noticed  in  the 
Preface  or  the  Appendix  to  this  work. 

CCCXCIX.  In  the  meanwhile,  the  conclusion  at  which 
Mr.  Justice  Cresswell  arrived  as  to  the  foreign  marriage  of 
English  subjects  generally  is  of  the  utmost  importance.  The 
direct  consequence  of  it  may  be  to  place  the  English  Law 
in  accordance  with  that  of  the  Continent,  and  at  variance 
with  that  of  the  United  States  of  North  America.  It 
appears  to  adopt  the  sound  principle  of  Private  Interna- 
tional Law  as  to  Personal  Statutes,  or  qualities  impressed 
upon  persons  by  the  Law  of  this  Domicil,  namely  :  "  Quando 
"  lex  in  personam  dirigitur  respicienda  est  ad  leges  illius  civitatis, 
''  qu8B  personam  habet  subjectam.''  It  seems  to  bring  the  law 
on  the  Contract  of  Marriage  in  harmony  with  the  law  which 
governs  every  contract  "  It  was  admitted"  (Story  (t)  says, 
speaking  of  the  contrary  doctrine  maintained  by  the  Court 
of  Massachusetts  and  by  himself),  "  on  that  occasion  by  the 
"  Court',  that  the  doctrine  is  repugnant  to  the  general  principles 
"  of  law  relating  to  contracts :  for  a  fraudulent  evasion  of,  or 
**  fraud  upon  the  laws  of  the  country  where  the  parties  have 
"  their  Domicil  would  not,  except  in  the  Contract  of  Marriage, 
**  be  protected  under  the  general  principle.'*  It  matures  into 
a  sound  judgment  the  hint  of  the  great  jurist  and  judge.  Lord 
Mansfield.  "  It  has  been  laid  down"  (Lord  Manafield  said) 
*'  at  the  bar,  that  a  marriage  in  a  foreign  country  must  be 
"  governed  by  the  law  of  the  country  where  the  marriage 
"  was  had  ;  which  in  general  is  true.  But  the  Marriages  in 
"  Scotland  of  pei^sons  going  from  hence  for  that  purpose  were 
*'  instanced  by  way  of  example.  They  may  come  under  a 
''  very   different  consideration,  according  to  the  opinion  of 

(/)  S.  123—6. 
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"  Huberus  and  other  writers  (m)/'  It  brings  the  law  upon 
marriage  into  harmony  with  some  of  the  ablest  decisions  of 
English  Judges,  a&  to  the  legitimation  of  children  bom  after 
marriage  of  Domiciled  Scotchmen  and  Englishmen  which  will 
be  presently  considered  more  at  length  (n). 

*  The  following  observations  upon  the  judgment  of  Mr.  Jus- 
tice Cresswell  had  been  printed  before  the  case  of  Simoni/n,  v. 
Afallac  (o)  had  been  argued  before  the  Court  of  Divorce.  In 
the  course  of  his  argument  upon  that  case,  the  author  of  this 
work  cited  the  judgment  of  Mr.  Justice  Cresswell  in  Brook  v. 
Brook  as  an  authority  for  the  position  that  the  English  Courts 
ought  to  hold  invalid  a  Marriage  contracted  in  England, 
according  to  the  English  Law,  but  contiary  to  the  French 
Law,  by  two  French  subjects  domiciled  in  France. 

The  Judge  Ordinary,  Sir  Cresswell  Cresswell,  however, 
expressly  and  distinctly  repudiated  this  construction  of  the 
language,  which,  when  Mr.  Justice  Cresswell,  he  had  used  in 
the  case  of  Brook  v.  Brook  ;  that  language,  he  said,  was  to  be 
construed  aecundv/m  attbjectam  Tnateria/m,  and  did  not  go 
beyond  the  proposition  that  the  Court  of  the  Domicil  had  a 
right  to  recognize  incapacities  affixed  by  the  Law  of  the 
Domicil  as  invalidating  a  contract  entered  into  in  another 
country  between  parties  belonging  to  that  Domicil ;  and  that 
nothing  he  had  said  affected  in  any  way  the  proposition  con- 
tended for,  namely,  that  the  Court  of  the  place  of  the  Con- 
tract of  Marriage  ought  to  recognize  the  incapacities  affixed 
by  the  Law  of  the  Domicil  on  the  parties  to  the  Contract* 

CCCC.  A  singular  case  growing  out  of  the  Marriage  Contract 
illustrates  the  difficulties  which  may  arise  on  this  subject  be- 
tween a  Christian  State  and  a  heathen  dependency. 

It  has  been  holden  that  the  Supreme  Court  of  Bombay  on  its 
Ecclesiastical  side  has  no  jurisdiction  to  entertain  such  a  suit. 


(m)  Robinson  v.  Blandf2  Burraw*s  Beports,  1079,1080. 
(n)  Munro  v.  Munro,  7  Clarke  and  Finndlffa  Rep.  782,  Lard  Gotten- 
ham. 
In  re  Wriyhes  Truet.  3  Kay  and  Johnson's  Rep.  p.  419. 
(o)  Judgment  will  be  noticed  in  Preface  or  Appendix. 
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as  there  existed  such  a  difference  between  the  duties  and  obli- 
gations of  a  matrimonial  union  among  Parsees  from  that  of 
Christians,  that  the  Court,  if  it  made  a  decree,  had  no  means 
of  enforcing  it,  except  according  to  the  principles  governing  the 
Matrimonial  Law  in  England,  which  were  in  such  a  case  in- 
compatible with  the  laws  and  customs  of  the  Parsees  (o). 

CCCCI.  The  Law  in  France,  upon  the  foreign  marriage  of 
Frenchmen,  may  be  briefly  stated  as  follows  : — 

First,  by  the  I70th  (p)  article  of  the  Code  Civil,  it  is 
enacted  that,  (1)  "  a  marriage  contracted  abroad  between  a 
"  French  subject  or  between  a  French  and  a  foreign  subject^ 
'*  shall  be  valid,  if  celebrated  according  to  the  forms  in  use  in 
"  the  country  of  its  celebration — provided  (2)  that  it  has 
"  been  preceded  by  the  notices  prescribed  by  the  63rd  article 
"  in  the  title  dee  actea  VHat  civil ;  and,  provided,  (3)  that  the 
<'  Frenchman  have  not  contravened  the  r^ulations  contained 
"  in  the  preceding  chapter"  (q). 

With  regard  to  tixeforiTis,  as  has  been  already  said,  France 
applies,  like  other  nations,  the  rule  locus  regit  actum. 

It  should,  however,  be  mentioned  here,  that  though  a 
French  Diplomatic  Agent  or  Consul  may  lawfully  marry  two 
French  subjects  abroad,  it  has  been  holden  in  France  that 
he  cannot  marry  a  French  subject  and  a  foreigner,  because  he 
has  no  authority  or  jurisdiction  over  the  latter  (r).     But,  with 


(o)  Ardcueer  Ourte^fee  v.  Perozeboye^  10  Moore^t  Privy  C,  Rep,  p.  374. 

(;?')  Code  Civile  Art.  170.  ''Le  mariage  contract^  en  pays  Stranger 
entre  Fran^ais,  et  entre  Francis  et  Strangers,  sera  valable,  s*il  a  6t6 
o6I6br6  dans  les  formes  usit^es  dans  les  pays,  pourvu  qu'il  ait  6t^ 
pr6c6d6  des  publications  prescrites  par  Part.  63,  an  titre  des  Actes  de 
r6tat  civil,  et  que  le  Fran^ais  u'ait  point  contrevenu  aux  dispositions 
oontenues  an  cbapitre  prdc^dent  (C.  47,  48)." 

(q)  Titre  Cinquthney  Du  Mariage,  Art.  144, 164. 

(r)  Bevtte  Etrangire,  t.  viii.  p.  435.  Des  Manages  contractus  en  pays 
6tranger-par  Fodix^  ch.  i.  2,  2,  citing  Duranion,  Coors  de  droit  IVan- 
9ai8,  t.  iL  Nos.  234, 235,  arrdt  de  la  Cour  de  Cassation  du  10  Aotit  1819 
{Sirey  1819,  L  492).  Jugementdu  tribunal  de  la  Seine  du  30  D^oembre, 
1037 J^Gazette  dee  Tribunaux  du  31.) 
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reRpect  to  the  capacity  of  the  contracting  parties,  it  is  clear, 
from  the  citation  abready  made  from  the  Code,  that  France 
does  not  agree  with  England  upon  this  point ;  and  this 
becomes  more  certain  as  we  miravel  the  provisions  of  their 
170th  article. 

CCCCIL  Secondly,— By  the  63rd  article  (a)  it  is  enacted, 
that  the  marriage  must  be  preceded  by  two  public  notices 
(jmblications),  made,  with  an  interval  of  eight  days,  before 
the  door  of  the  Domicil  of  the  future  husband ;  that  Domidl 
being  the  place  of  his  residence  for  the  last  six  months,  in 
France.  If  he  be,  relatively  to  his  marriage,  subject  to  the 
control  of  others,  the  notice  must  be  made  before  the  door 
of  the  domidl  of  such  persons.  The  French  subject  who  has 
preserved  his  French  Domicil,  must  cause  these  notices  in 
France  to  precede  his  marriage  in  a  Foreign  Stata 

CCCCIIL  Thirdly, — Moreover,  he  must  comply  with  the 
requisitions  contained  in  the  chapter  on  marriage,  in  the 
Code  Civil  (art  144<,  164).  The  husband  must  be  of  the  age 
of  eighteen,  or  the  wife  of  fifteen;  he  must  have  consented;  be 
unmarried  at  the  time ;  his  future  wife  must  not  be  within 
the  prohibited  degrees;  he  must  have  obtained  the  consent 
of  his  aecendants  or  of  the  family  council,  (coTiseil  de 
famiUe). 

CCCCIY.  The  question,  how  &r  the  absence  of  these 
public  notices,  (publications),  and  the  previous  reference  to 
ascendants,  (actea  reapectueux),  affect  the  validity  of  a 
marriage  celebrated  abroad  does  not  appear  to  have  received 


(«)  Reuue  Etrang^re,  ib. 

Code  Civil,  Art.  63.  "  Avant  la  celebration  du  mariage,  Tofficier  de 
Tetat  civil  fera  deux  publications,  ^  huit  jours  d'intervalle  un  jour 
de  Dimanche,  devant  la  porte  de  la  maison  commune.  Ces  publica- 
tions, et  Tacte  qui  en  sera  dressd,  6nonceront  les  pr6noms,  noms, 
professions  et  domiciles  des  futurs  6pouz,  leur  quality  de  majeurs 
ou  de  miueurs,  et  les  pr6noms,  noms,  professions  et  domiciles  de 
leurs  p6res  et  mdres.  Get  acte  6noncera,  en  outre,  les  jours,  lieux 
et  heures  oil  les  publications  auront  6t6  faites :  il  sera  inscrit  sur 
un  seul  registre,  qui  sera  cot6  et  paraph6  comme  il  est  dit  en  Tart.  41 
et  dcpos^,  ^  la  fin  de  chaque  ann^,  au  greffe  du  tribunal  de  Tarron- 
dissement.    (C.  94,  95,  166«.  192,  193.)" 
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an  unifonn  judicial  interpretatioD  in  Franoe  (Q.  But  it  does 
appear  that  the  Cour  de  Odssation,  on  the  6th  of  March, 
1837,  and  the  Cour  Royale  of  Angers,  on  the  12th  of 
January,  1838,  have  decided  (ii),  (the  second  being  only  a 
re-production  of  the  first),  that  a  marriage  wanting  these  pre- 
liminaries, is  absolutely  void. 

The  language  of  the  arrdt  of  1837,  is  here  given  in  its  own 
iwords: 

"  Attendu  que  Ton  ne  pent  pas  interpreter  Tartide  170  du 
'^  Code  Civil,  sur  les  manages  contractus  &  T^ti-anger,  par 
"  les  dispositions  du  mSme  Code  relatives  aux  manages 
^'  c^lebr^  en  France :  que,  si  ces  demiers  peuvent  6tre 
'^  d^lar^s  valables,  lorsqu'  il  n'y  a  eu  ni  publications,  ni 
"  actes  respectueux,  c'est  parce  que  la  loi  trouve  sa  sanction 
"^  dans  les  peines  qu'elle  prononce  centre  les  offiders  de  T^tat 
*^  dvil  qui  auraient  pr^c^d^  k  la  c^^ration ;  tandis  que, 
''  pour  les  manages  contractus  a  T^tranger,  comme  les  mSmes 
"  dispositions  p^nales  ne  pourraient  atteindre  les  officiers  pub- 
"  lies,  la  loi  n'avait  d'autre  moyen  de  donner  une  sanction  & 
'^  ses  prescriptions,  qu'en  frappant  le  manage  hii-mSme 
''  d 'invalidity ;  que  s'il  en  ^tait  autrement,  il  su£5rait  k  des 
'^  Franfais  de  passer  k  T^tranger  pour  affiranchir  leur  manage 
^'  de  toutes  les  conditions  impost  par  les  lois  Fran9aises,  et 
''  pour,  en  s'abstenant  des  publications  et  des  actes  respeo- 
"  tueux  exig^s,  se  soustraire,  soit  aux  oppositions  des  tiersh 
**  soit  dk  lautorit^  de  la  puissance  patemelle." 

CCCCV.  The  high  authority  of  M.  Faelix  is  opposed  to 
the  soundness  of  this  judgment ;  and  his  argument  concerning 
the  whole  question,  viz.,  the  effect  of  the  non-observance  of  the 
formalities  prescribed  by  the  French  Law  in  nullifying  a  mar- 
riage contracted  without  these  formalities  in  a  foreign  State, 
with  a  foreigner,  appears  irresistible ;  a  question,  it  must  be 
admitted,  of  do  mean  importance  to  the  subjects  of  all  other 
States,  and  especially  to  the  near  neighbours  of  France, 
among  whom  these  marriages  are  most  frequently  contracted 


(0  Rwm  Etrang^e,  p.  436. 
(tt)  76.  439. 
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The  reasoning  of  M.  Faelix  is  to  this  effect : — 

The  Arret  above  cited,  declares  that  the  non-observance  of 
the  prescribed  preliminary  formalities,  renders  the  marriage 
null  and  void,  for  two  reasona  1.  That  the  French  Law 
cannot  punish  the  officers  of  another  country,  and  therefore  it 
can  only  mark  its  sense  of  the  violation  of  Law  by  striking  at 
the  validity  of  the  marriage— an  argument  which  is  not  very 
satisfactory  or  convincing  to  foreigners.  2.  That,  otherwise, 
French  subjects  might  evade  the  French  Law,  as  to  marriaga 

To  the  first  reason  he  replies  that  the  hict  of  its  being 
impossible  to  inflict  a  fine  or  punishment  upon  the  officer  of  a 
foreign  State  can  never  justify  an  entire  alteration  in  the 
Law,  and  introduce  a  power,  which  would  not  otherwise  exists 
of  nullifying  a  marriage ;  that  such  doctrine  would  lead  to 
monstrous  consequences :  and  that  it  is  clear  that  the  authors 
of  the  Code  never  intended  that  the  marriage  should  be  set 
aside  whenever  the  officer  of  the  State  before  whom  it  was 
contracted  was  the  subject  of  and  resident  in  another  coimtiy. 

The  true  exposition  of  the  Law  i&,  that  if  the  non-K>bservanoe 
of  these  particular  preliminaries  would  not  nullify  the  marriage 
of  a  Frenchman  if  contracted  at  home^  they  will  not  nullify  it 
if  contracted  ahroad. 

The  question,  therefore,  is,  would  the  non-observance  of  the 
preliminaries — ^these  ptLbUcationa,  and  actea  respectueux — 
vitiate  the  marriage  in  France  ?  The  answer  is  in  the  negative, 
whether  the  object^  the  letter,  or  the  epi/rit  of  the  Law  be 
considered 

The  object  of  the  170th  Article  was  to  apply  to  French 
Marriages,  wheresoever  celebrated,  two  fundamental  prin- 
ciples of  French  Law : — 

a.  That  the  form  of  Acts  or  Contracts  is  governed  by  the 
Law  of  the  place  where  they  are  entered  into. 

/9.  That  the  Laws  which  concern  the  state  or  capacity  of 
persons, — i.6.  Personal  Statutes, — ^govern  French  subjects, 
even  while  resident  in  a  foreign  State  (re). 

(x)  Art.  3.^'^  Les  lois  de  police  et  de  silr6t6  obligent  tous  cenz  qui 
habitent  le  territoire.   (I.  6s). 
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The  letter  or  text  of  this  Law  employs  very  general  terms. 
The  reference  to  the  63rd  Article,  and  to  the  first  chapter  of  the 
Tide  on  Marriage,  only  applies  to  French  subjects  abroad  the 
Laws  existing  at  home  respecting  Marriage. 

If  it  had  been  intended  to  establish,  in  the  170th  Article,  an 
objection  to  the  3rd  Article,  it  would  have  been  expressed,  and 
not  left  to  conjectura 

The  particular  words  "provided  that"  (pourvu  que)y 
implies  an  indispensable  condition  (condUionirritante);  so  the 
absence  of  these  preliminaries  necessarily  nullifies  the  marriage. 

But  Merlin  agrees  with  Faelix  in  interpreting  this  language 
to  mean  only  that  tA6r6  are  cases  in  which  this  non-observance 
may  influence  the  annulling  of  the  Marriage,  on  the  ground  of 
clandestinity ;  and  the  Court  of  Appeal  at  Brussels  decided  to 
this  effect,  28th  July,  1848  (y). 

As  to  the  spirit  of  the  Law :  all  legislators  have  recognized 
a  distinction  in  the  nature  of  the  conditions  required  for  the 
due  solemnization  of  a  marriage,  some  being  deemed  of  an  ea- 
seniialy  some  of  a  preca/uMonary  character.  The  Code  esta- 
blishes a  complete  system  upon  this  subject     There  is  no 


"  Lea  immeubles,  mdme  oeuz  poss^^  par  des  Strangers,  sont  r6gis 
par  la  loi  Frani^aise. 

"  Lea  lois  concemant  I'etat  et  la  capacit6  des  personnes  r^gissent  lea 
Fran^aia,  mdme  r^aidant  en  paa  Stranger.    (C.  47, 48, 170,  2063.)** 

(y)  Merlin's  Rep.,  v.  Bans  de  Mariage,  2. 

QuesHons  de  Droits  v.  PubliecUian  des  Mariages, 

'^  Lea  conditiona  que  cet  article  impoae  aa  moyen  dea  mots  pourvu 
que,  aont  auaai  relativea  et  8*appliquent  auaai  ^  la  contravention  anx 
diapositiona  que  renforme  le  chapitre  I.,  aona  leqnel  ae  tronvent,  non* 
aeulement  dea  diapoaitiona  dont  Pinobaervation  entratne  la  ntilllt6 
abaolue  et  irreparable  da  mariage,  maia  auaai  dea  diapoaitiona  dont 
Pinobaervation  pent  non-aeuleinent  ae  r^parer  maia  vlent  mdme  ^  dia- 
paraltre  par  le  aeul  lapa  de  tempe ;  que,  par  cona6queut,  on  ne  peat 
induire  du  oontenu  littoral  de  Particle  170,  que  toute  contravention 
indiatinctement  ^  Pune  dea  diapoaitiona  du  chapitre  I.,  emporte  n^cea- 

aairement  et  per  ae,  une  nullit6  abaolue *' — Revue  Strang.  t5. 

440—41. 
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reason  for  supposing  that  it  meant  to  depart  firom  that  sys- 
tem in  the  case  of  marriages  contracted  ohroad, 

CCCCYI.  Adopting,  then,  the  sound  and  well-reasoned 
opinion  of  11  Faelix,  that  the  non-ohservanoe  of  these  prelimi- 
naries only  which  nullify  a  marriage  contracted  in  France, 
nullify  it  when  contracted  abroad,  the  very  important  question 
remains,  what  are  these  ? 

The  question  may  be  answered  generally  and  specifically. 
Generally,  it  may  be  said,  in  the  language  of  the  Cour  Imperiale 
of  Paris,  which  tried,  in  1856,  the  case  of  M.  L^febvre,  tiiat  no 
defect  of  these  publications  will  invalidate  a  foreign  Marriage, 
unless  this  defect  be  surrounded  and  further  contaminated  by 
a  real  clandestinity  (entottr^,  eniache  d*v/m  verUaUe  dandee- 
tmUf)  {z). 

(z)  The  case  is  reported,  OazeUe  deg  Trihunaua^f  2  Mara,  1856.  The 
judgment  was  as  follows  : — 

"  Attenda,  en  fait,  que  les  pdre  et  mdre  de  Lefebvre  ont  oonnu  son 
manage  et  qa*ils  j  ontconsenti ; 

'^  Qn'ils  Tont  ratifi6  depuis  son  accomplissement ;  que  cette  ratifica- 
tion rdsnlte : 

"  Premidrement  jyactes,  declarations,  expressions  de  ▼oloni6 
muntes  fois  reiter^es  et  impliquant  le  consentement  le  plus  formel ; 

"  Deuzidmement.  De  ce  qu*ayant  connu  le  mariage,  ils  sont  de- 
meur^s  plus  d'un  an  sans  Tattaquer  et  ne  I'attaquent  mdme  pas  aujour- 
dTiui; 

**  Que  Lefebvre  lui-mdme  est  demeur6  plus  d'un  an  sans  attaquer  son 
mariage  depuis  TSpoque  oil  il  a  6t6  contract^,  6poque  a  laquelle  U  avait 
d6j^  PAge  competent  pour  consentir  lui-mdme  son  mariage ; 

^*  Attendu  qu^aux  termes  de  Tarticle  183  du  Code  Napol6on,  les  faits 
ci-dessus  6nonc6s  cr6ent  contre  Lefebvre,  comme  ils  ci*6eraient  conire 
ses  pdre  et  mdre  eux-mdmes,  une  fin  de  non-reoevoir ; 

'^  Attendu  qu'il  r6sulte  du  texte  et  de  I'esprit  de  la  loi  que  le  ddfaut 
de  publications  avant  le  mariage  contract^  ^  P^tranger  n'est  pas,  ^  Ini 
seal,  une  cause  de  nullity  de  mariage  ; 

''  Que  le  defaut  de  publications  ne  pent  oontribner  il  faire  prononcer 
la  nulHte  d*un  mariage  que  lorsque  ce  mariage  a  6t6  entach6  d'une 
veritable  clandestinity : 

'*  Attendu  que  le  mariage  des  dpoux  Lefebvre,  loin  d*avoir  6t6  con- 
tracts dandettinement^  a  6t^  entour6  de  toute  la  publicit6  necessaire ; 
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CCCUVlI.  To  answer  the  question  specifically  it  should  be 
observed— 

Firsty  a  Ifarriage  contracted  by  a  French  subject  abroad, 
may  be  impeached  in  the  terms  of  the  191st  Article  (a)  on  the 
groimd  that  it  has  not  been  pvMidy  contracted  (corUract^ 
pvhUquernent). 

The  text  of  this  article  not  expressly  pronouncing  that  the 
marriage  is  null,  because  the  63rd,  166th,  and  167th  articles 
have  been  contravened,  leaves  a  large  latitude  to  the  discretion 
of  the  Judge,  to  consider  whether  there  has  been  the  requisite 
publicity  or  not ;  and  the  absence  of  the  publicationa  and 
odea  respectuefUM^  may  or  may  not  be  adminicular  to  the 
proof  of  non-publicity  or  cUx/ndestinity, 

They  are  not,  however,  necessarily  so  ;  and  the  French  Tri- 
bunals have  held  that  these  formalities  have  been  enacted  by 

'^  Qne  oe  serait  iL  Lefebvre,  demandeur,  de  prouver  la  clandestiiiit6 ; 
qa*il  ne  rapporte  aucnnDe  prenye  m  justification  it  cet  6gard  ; 

**  Que  la  pnblicit6  r^alte  des  formes  mdmes  dans  lesquelles  le  mariage 
a  6t6  o616br6 ; 

''  Qu*elle  r^snlte,  en  outre,  des  toutes  les  circonstances  qui  out  pre- 
o6d6  et  aocQinpagn6  ce  manage  ; 

"  Declare  Lefebvre  mal  fond6  en  aa  demande.  Ten  d6boute,  et  le  oon- 
damne  aux  d^pens.*' 

M.  Lefebvre  est  appellant  de  ce  jugement. 

I  have  not  learnt  whether  the  appeal  was  prosecuted,  or  what  was 
the  result. 

In  the  case  of  the  succession  of  M.  J,  P,  PesocUore,*  the  Civil  Tri- 
bunal of  the  Seine  declared  itself  divided,  and  therefore  expressed  no 
opinion  on  the  validity  of  a  marriage  of  French  persons  in  Spain, 
which  the  next  of  kin  of  the  husband  applied  to  set  aside  as  clandes- 
tine and  void  under  the  French  Law,  and  void,  also,  by  the  Law  of 
Spain,  the  priest  who  officiated  being  neither  the  Parochus  of  the 
parties,  nor  duly  authorized  under  the  Decree  of  the  Council|of  Trent. 

{a)  Art.  191. — *^  Tout  manage  qui  n'a  point  6t6  contracts  publiquement 
et  qui  n*a  point  6t6  o616br6  devant  I'officier  public  competent,  pent  dtre 
attaqu6  par  les  epoux  euz-mdmes,  par  les  x)dre  et  mdre,  par  les  ascen- 
dans,  et  par  tons  oeux  qui  j  ont  un  interdt  n&  et  actuel,  ainsi  que  par 
le  ministdre  public."    (C.  76,  165,  170.— T.  C.  121.) 

♦  July,  1866. 
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the  191st  article,  in  order  to  prevent  an  infringement  of  the 
fundamental  provisions  of  the  above-mentioned  first  chapter ; 
and  that  where  the  Court  is  of  opinion  that  these  have 
not  been  infringed,  the  marriage,  in  spite  of  the  absence  of 
the  pvMication,  will  be  pronounced  valid  (b). 

On  the  other  hand,  where  it  is  proved  that  the  marriage 
was  contracted  abroad  in  order  to  escape  from  the  prohibi- 
tions of  the  French  Law — where,  in  fact,  it  was  intentionally 
clandestine — it  will  be  pronoimced  invalid  (e). 

Secondly.  The  marriage  of  a  Frenchman  under  25,  and  of 
a  Frenchwoman  under  21  years  of  age,  may  be  annulled, 
under  the  terms  of  the  article  182  (d  ).  But  it  has  been  held, 
that  the  absence  of  the  aeries  re»pectueux,  prescribed  in 
articles  151,  152,  153,  (e)  do  not  generate  a  nullity  (/  ). 


(6)  Rn,  Etrang.  ib.  441 — 45.  Arrdt  de  la  Cour  d'  Appel  de  BmxelleB, 
18  Juin,  1628,  Table  gSnSrale  v.  Mariage^  No.  6. 

(c)  Arrdt  de  la  Cottr  de  Cassation,  12  F6vrier,  1833,  et  6  Mars,  1837. 

{d  )  Art.  182. — '*  Le  znariage  contracts  sans  le  consentement  des  pdre 
et  mdre,  des  ascendans,  ou  du  conseil  de  fiunille,  dans  les  cas  oil  ce 
consentement  6tait  ndoesaaire,  ne  pent  etre  attaqu6  que  i^ar  oeuz  dont 
le  consentement  6tait  reqais,  on  par  celui  des  deux  ^ponx  qui  avait 
besoin  de  ce  consentement**    (C.  1488.  201,  202.) 

{e)  Art.  161. — ''Les  enfans  de  famiUd  ayant  atteint  la  majority  ^^^e 
par  Tart  148,  sent  tenus,  avant  de  oontracter  manage,  de  demander,  par 
un  acte  respectuenx  et  formel,  le  conseil  de  leur  pdre  et  de  leur  mSi^, 
ou  celui  de  leurs  aleuls  et  aleules,  lorsque  leur  pdre  et  leur  mdre  sont 
d6c6d6s,  ou  dans  Timpossibilit^  de  manifester  leur  volenti.**  (C.  167. — 
T.  168.) 

Art.  162. — ''  Depuis  la  majority  fix6e  par  I'art.  168  jusqu*ii  Tfige  de 
trente  ans  accomplis  pour  les  fils,  et  jusqu'^  Tfige  de  vingt-cinq  ans  ac- 
complis  pour  les  filles,  I'acte  respectuenx  present  par  Tarticle  pr6c6dent ; 
et  sur  lequel  il  n'y  aurait  pas  de  consentement  au  mariage,  sera  re- 
nouvel6  deux  autres  fois,  de  mois  en  mais  ;  et  un  mois  aprds  le  troisidme 
acte,  il  pourra  ^tre  pass6  outre  ^  la  calibration  du  manage/*  (C,  157, 
168.— T.  168.) 

Art  163. — ''  Aprds  Tftge  de  trente  ans,  11  pourra  dtre,  a  d6faut  de  con- 
sentement sur  un  acte  respectuenx,  pass^  outre,  un  mois  aprd^  11  la 
calibration  du  manage.** 

(/ )  Rw.  Etraug.  ib.  444. 
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Thirdly  (g).  Marriages  contracted  abroad,  within  the  French 
prohibited  degrees,  are  invalid  in  France. 

CCCCVIIL  If  the  validity  of  a  marriage  contracted  abroad, 
be  impeached  in  France,  the  defendant  is  entitled  to  plead  the 
same  defence  as  if  it  had  been  contracted  in  France,  and  in* 
voke  for  this  purpose  the  (h)  183rd  and  (i)  185th  articles 
of  the  Oode. 

Although,  by  article  (k)  171,  a  French  marriage  abroad 
ought  to  be  transcribed  on  the  public  Registry  of  Marriages,  in 
the  place  of  the  Domicil  of  the  French  husband,  three  months 
after  his  return  home,  yet,  no  penalty  is  attached  to  the  omis- 
sion ;  and  before  the  registration,  both  parties  may  claim  the 
dvil  rights  of  marriage  (2). 

CCCCIX.  France  possesses  no  written  law  in  the  Oode 
Civil,  or  elsewhere,  as  to  marriages  contracted  in  France  be- 
tween foreigners, or  between  French  subjects  and  foreigners  (771) ; 
the  question  is  theref(»:e  subjected  to  the  general  principles  of 
French  jurisprudence. 

{ff)  Rev.  Strang,  442. 

(A)  Art.  183. — **  L'action  en  nullity  ne  peat  plus  dtre  intent^e  ni  par 
les  6poaz,  ni  par  les  parens  dont  le  consentement  6tait  requis,  toutea 
les  foifi  que  le  manage  a  6t6  approuv^  express^ment  on  tacitement  par 
ceiix  dont  le  consentement  6tait  n^cessaire,  ou  lorsqii'il*  8*est  6coul6  one 
ann6e  sans  r6clamation  de  lenr  part,  depuis  qu'ils  ont  eu  connaissance 
da  manage.  Elle  ne  peat  dtre  intent^  non  plas  par  T^poax,  lorsqu*il 
s'eBt  6coal6  one  ann6e  sans  reclamation  de  sa  part,  depuis  qu'il  a  atteint 
Fftge  competent  pour  oonsentir  par  lui-mdme  au  mariage.** 

(t)  Art.  185. — '^  N6anmoins  le  mariage  contract^  par  des  6poux  qui 
n^avaient  point  encore  Tdge  requis,  ou  dont  Fun  des  deux  n*avait  point 
atteint  cet  ftge,  ne  peat  plus  6tre  attaqu6,  1^  lorsqu'il  s'est  6coul6  six 
mois  depuis  qui  cet  6poux  ou  les  6poux  ont  atteint  Tftge  competent ; 
2"  lorsque  la  femme  qui  n*avait  point  cet  Age,  a  concu  avant  T^h^ance 
de  six  mois." 

{k)  Art  171. — **Dans  les  trois  mols  aprds  le  retour  du  Franeais  sur 
le  territoire  du  royaume,  I'acte  de  calibration  du  mariage  contracts  en 
pays  6tranger  sera  transcrit  sur  le  registre  public  des  manages  du  lieu 
de  son  domidle."    (C.  40«.) 

(0  8  Rsv.  Etrang,  446—7. 

(m)  Ih.  448—467. 
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These  marriages^  therefore,  as  to  /arm,  depend  upon  the 
French  Laws  already  cited :  locvs  regit  actwrn,  is  the  piinciple 
applied  to  them. 

These  marriages,  as  to  all  that  coaoems  their  svbftamM  and 
their  intrinsic  validity,  depend  upon  the  Law  of  the  foreigner's 
DomidL  AH  that  relates  to  the  sbxtuB  and  mpociijf  of  the 
foreigner  to  contract,  is  governed  by  this  Law.  StatuJbm^ 
persoTicB  aequitur  personam  (n)  ia  the  principle  ajqalxed  to 
these  casea 

CCCCX.  Thus^  the  marriage  of  a  subject  of  Wurtemburg,  by 
the  Law  of  which  State  a  subject  is  incapable  of  marrying  before 
his  twenty-fifth  year  is  o(Mnpleted,  would  be  held  invaBd  if 
contracted  before  that  period,  though  contracted  in  France^ 
which  permitst,  as  has  been  said,  marriage  at  the  age  of 
eighteen  or  fifteen  yean. 

CCCCXI.  Again,  by  a  Law  of  Bavaria,  (12th  July,  1818,) 
and  of  Wmrtembuig,  (4th  September,  1818,)  the  subjects  of 
these  kingdoms  are  forbidden  to  marry  abroad,  without  the 
permission  o!  their  respective  govemmenta 

A  marriage  by  such  subjects  in  France,  without  such 
permission,  would  be  pronounced  null  and  void  in  that 
country. 

CCCCXII.  The  French  subject,  therefore,  who  marries  a 
foreigner,  in  France,  is  exposed  to  the  great  risk  of  having 
his  marriage  annulled,  on  account  of  the  provisions  of  a 
foreign  law,  of  which  he  is  wholly  ignorant 

The  French  authorities  appear  to  have  vainly  endeavoured 
to  remedy  this  evil, — ^first,  by  requiring  every  foreigner,  rum 


(n)  The  English  lawyers  are  in  the  habit  of  supposing  and  ennnciating 
that  the  English  and  Foreign  Laws  are  agreed  as  to  the  doctrine 
'^mobilia  $equuntur  penofkom''  (Bremer  v.  Freeman  and  Bremer^  a.d» 
1857,  J.  C.  of  Privy  Conncil) ;  but  they  do  not  know,  or  forget  that  the 
foreign  lawyers  held  also,  and  oonjointiy  with  it,  the  doctrine  ^  eiatuhtm 
pereonale  eequUur  pereonam,'^  The  word ''  pereona^^  therefore,  conveys 
to  the  English  and  the  foreign  lawyer  a  very  diflforent  meaning.  Vide 
poet  as  to  the  case  of  the  testament  made  according  to  the  Law  of  the 
Domicil. 
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naJbwralAS^,  to  produce  a  certificate  firom  the  legal  authorities 
of  his  Domicil,  as  to  the  absence  of  any  l^al  impediments  to 
his  proposed  marriage  (a). 

Hiis  scheme  was  thwarted,  sometimes,  by  there  being  no 
o£Gicer  at  his  Domicil  qualified  to  give  such  a  certificate  ;  for 
it  seems,  whimsically  enough,  never  to  have  occurred  to  the 
French  authorities  that  an  analogous  officer  to  the  French 
Mavre  might  not  exist  in  other  countries. 

Sometimes,  the  officer  of  the  l>omicil  refused  to  comply 
with  the  requisitioa 

This  state  of  things  was  attempted  to  be  remedied  by  a 
vny  strange  regulation  (p).    An  acU  de  ndcrHUynA^  in  the 


(o)  Dans  pltudetirs  Stats  limitrophes  on  voigins  de  la  France,  la  loi 
d6fend  aux  regnioolea  de  se  marier  en  pays  Stranger  sans  laatorisation 
du  gonyemement,  sons  peine  de  la  nullitS  de  leur  manage.  II  rSsolte 
de  12k  que  les  habitants  de  ces  pays,  attirSs  en  France  par  TactivitS  de 
Industrie  ott  par  la  richesse  du  sol,  y  ont  SpousS  des  Fran^aises  sans 
avoir  obtenu  cette  autorisation.  S'ils  veulent  ensuite  retonmer  dans 
leur  patrie,  leurs  femmes  et  lenrs  en&ns  s'en  yoient  repoussSs  comme 
illSg^times.  Un  tel  6tat  de  choses  impose  au  gouvemment  FranQais  le 
devoir  de  reoourir  ^  quelques  precautions  pr6pres  ^  assurer  la  validity  de 
oea  manages  contractds  de  bonne  foi  par  des  femmes  qui,  aprds  Taccom  • 
plissement  de  toutes  les  formalitSs  requises  par  les  lois  Fran9aise8,  ont 
dtl  compter  sur  la  protection  de  ces  lois.  Le  moyen  le  plus  efficace  me 
paratt  dtre  d*exiger  de  tout  Stranger,  non  naturalisS,  qui  voudra 
dSsormais  se  marier  en  France,  la  justification,  par  un  certificat  des 
autoritSs  du  lieu  de  sa  naissance  ou  de  son  dernier  domicile  dans  sa 
patrie,  qu*il  est  apte,  d*aprds  les  lois  qui  la  rSgissent,  ^  contracter 
mariage  avec  la  personne  qu*il  se  propose  d*6pou8er.  En  cas  de  con- 
testation,  les  tribnnauz  compStents  seront  appelSs  4  statuer.*' — 8  Rev, 
Etrang,  pp.  449, 450. 

{p)  S*il  y  avait  impossibility  d*obtenir  le  certificat  d'aptltude  prescrit 
par  les  instructions,  parce  que  TautoritS  du  lieu  de  la  naissance  ou  du 
dernier  domicile  du  futur  Spoux  en  pays  Stranger  refuserait  de  dSlivrer 
une  attestation  de  cette  nature,  on  pourrait  y  supplSer  par  uu  acte  de 
notoriStS  sous  la  forme  indiquSe  dans  Particle  70  du  Code  Civil.  Cet 
acte  devrait  Stre  soumis  4  Thomologation  prSuve  par  Tarticle  72,  s*il 
contenait  en  mdme  temps  Tattestation  de  rimpossibiUtS  oil  la  future  se 
trouverait  de  se  procurer  son  acte  de  naissance.*' — Ih.  pp.  461,  452, 

T  2 
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form  preecribed  by  the  (q)  70th  article  of  the  Code  Civil,  Being 
afterwards  ratified  or  subjected  to  homologation  according  to 
the  71  st  article  (r). 

This  led  to  grievous  abuses,  and  was  intrinsically  absurd;  for 
this  ode  was  satisfied  by  the  appearance  of  seven  individuals, 
taken  firom  any  class,  swearing  that  the  foreigner  had  applied  in 
vain  to  the  authorities  of  his  Domicil  for  the  proper  oertificat& 

M.  Faslix  is  of  opinion  that  these  attempts,  though  they 
have  rendered  de  facto  marriages  of  foreigners  in  France  a 
matter  of  great  fiunlity,  have  by  no  means  contributed  to 
strengthen  the  validity  of  the  marriage  bond. 

Marriages  contracted  on  the  fiekith  of  these  yagememts 
d'homologation  are  firequently  only  phantoms  of  a  real 
marriage  (svm/tiUzcre  de  Tnariage),  For  instance,  when  the 
Laws  of  the  fweigner's  Domicil  enact  nullities  unknown  to  the 
French  Law;  when  the  ade  de  notoriStS  is  silent  as  to 
nullities  recognized  by  the  French  Code,  such  as  the  prohibited 
degrees  ;  or  when  the  acte  announces  the  £act  of  there  being 
no  consent  on  the  part  of  the  parents. 

At  all  eventfif,  M.  FsbUx  thinks  that  foreign  countries  which 
hold  that  Personal  Laws  follow  the  person  into  a  foreign  land, 
will  not  consider  that  these  nullities  are  cured  by  judgments 
of  homologation  (9). 


(9)  Art  70. — '^  L*officier  de  Tdtat  civil  se  fera  remettre  Facte  de  nais- 
sance  de  chaean  des  fators  ^poux.  Celui  dee  6poax  que  aerait  dans 
rimpOBsibiUt^  de  se  le  procurer,  pourra  le  supplier,  en  rapportant  nn 
acte  de  notori6t6  d6livr6  par  le  jnge  de  paix  du  lien  de  aa  nAissance,  ou 
par  celui  de  son  domicile.*' 

(r)  Art  71. — "  L*a.cte  de  notori6t6  contiendra  la  declaration  faite  par 
sept  t6moin8,  de  Tun  ou  de  Tautre  sexe,  parens  ou  non  parens,  des 
pr6uom8,  nom,  profession  et  domicile  du  futur  6ponx  et  de  ceux  de  sea 
pdre  et  mdre,  a^ila  aont  oonnua ;  le  lieu,  et  autant  que  possible,  T^poque 
de  aa  naissanoe,  et  les  causes  qui  empdcbent  d*en  rapporter  Tacte.  Les 
t6moins  signeront  Facte  de  notori6t6  avec  le  juge  de  paix ;  et  s*il  en  est 
qui  ne  puissent  ou  ne  sachent  signer,  11  en  sera  fait  mention."     lb, 

t.  V,  16. 

(«)  "Le  certificat  exig6  par  la  circulaire  du  4  Mars  1831,  est  sans 
objet  &  regard  des  si^ets  du  roi  de  Sardaigne^  euirant  la  16gislatlon  qui 
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CCCCXIII.  The  law  respecting  the  marriage  of  foreigners 
in  the  U.  S.  of  North  America  and  France,  and  the  wide  differ- 
ence between  the  jurisprudence  of  the  two  countries  upon  this 
point,  have  been  mentioned. 

The  former,  it  has  been  seen,  disregards  the  disabilities,  with 
certain  exceptions,  imposed  by  the  Personal  Law  of  the  Domicil, 
and  looks  only  to  the  lex  lod  contractus.  The  latter  con- 
siders these  disabilities  as  incapacitating  the  subject  of  them 
from  marrying  anywhere,  and  invalidates  the  de  facto  marriage 
which  has  been  celebrated  in  defiance  of  them. 

CCCCXIV.  It  may  be  well  to  remark  here  that  the  Law 
on  Jldiarriage  generally  admits^  with  respect  to  countries,  of  a 
division  into  two  classes : — 

1.  Those  coimtries  in  Europe  and  elsewhere,  which  have 
adopted,  upon  this  point,  the  principles  of  the  French  Code, 
either  literally  or  in  the  main. 

2.  Those  which  have  derived  their  jurisprudence  in  this 
matter  from  a  wholly  different  source. 

CCCCXV.  In  the  former  class  are  Belgium,  the  Provinces 
on  the  Left  Bank  of  the  Bhine,  the  Duchy  of  Berg,  the  Eong- 
dom  of  the  Netherlands,  the  Grand  Duchy  of  Baden,  the 
Kingdom  of  the  Two  Siciliea 

The  second  class  comprises  the  other  countries  of  £urope. 

CCCCXVL  With  respect  to  the  particular  question  which 
is  now  under  discussion,  namely,  by  what  laws  the  marriage 
of  foreigners,  or  of  subjects  elsewhere  than  in  the  place  of 
their  Domicil,  is  governed  ?  it  is  to  be  further  remarked — 

That^  with  respect  to  both  these  points,  the  countries  which 


les  r6git*'  M.  le  garde  des  aoeaux  ajonte  que  '*  les  mariaji^  des  Sardea 
pour  6tre  valables,  doivent  dtre  autoria^s  pax  le  droit  canonique,  et  de 
plus  c616br68  dans  toutes  lea  formality  du  culte  qu*il8  profeaaeut ;  mais 
que^  oomme  la  loi  Fran^aiae  ne  penuet  paa  que  le  manage  religieux 
pr^cdde  le  manage  civil,  il  suffira  d^aormais,  2k  regard  dea  anjeta  sardea 
qui  d^reraient  se  marier,  de  oonstater  leur  capacit6  legale  d*aprde  le 
droit  canonique,  et  de  pr6venir  en  outre  lea  future  des  conditions 
roquisea  par  le  legislation  6traQgdre/* — 8  Rev.  Etratig.  pp.  455, 456. 
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had  been  incorporated  into  and  were  detached  from  France 
{pays  detachS8)y  in  1814,  1815,  have  adopted  the  roles  of  the 
Code  Civil  which  have  been  ahready  mentioned. 

CCCCXYIL  Rhenish  Bavcma  (t)  has  a  Boyal  Ordinance 
containing  provisions  analogous  to  the  circular  of  the  French 
Oarde  des  aceauXy  dated  4th  March,  1831. 

CCCCXYIII.  The  NetherUmda  reproduce  in  their  158th 
and  1 59th  Articles  the  170th  and  171st  Articles  of  the  Frendi 
Code,  which  have  been  ahready  discassed. 

CCCCXIX.  The  Orcmd  Duchy  of  Badm,  by  the  23rd 
Article  of  its  Code  enacts  that  in  the  case  of  a  marriage  con- 
tracted by  a  Badenite  abroad,  he  oogbt  to  be  fiimished  with 
.the  permission  of  his  (Government,  must  not  contravene  Article 
13  of  the  Baden  Code,  and  must  observe  the  formalities  legis 
loci  contractus. 

The  Baden  husband  is  bound,  on  his  return  home,  to  certify 
to  the  minister  of  the  church  at  his  Domicil  the  marriage  cele- 
brated abroad ;  and  the  foreigner  married  in  the  Duchy  is 
liable  to  the  same  obligation. 

A  marriage  contracted  by  a  Badenite  abroad,  without  the 
permission  of  his  Government,  appears  not  to  be  invalid,  but 
to  entail  the  loss  of  the  rights  of  citizenship. 

The  regulation  of  Badenite  marriages  in  Switzerland,  and  of 
Swiss  subjects  in  Baden,  has  been  the  subject  of  a  Treaty 
between  Switzerland  and  Baden ;  the  general  effect  of  which 
is  to  prevent  marriage  between  the  subjects  of  the  two  States, 
without  the  previous  production  of  a  regular  permission  from 
the  proper  authority  of  the  Domicil.     If  the  marriage  be  not 


(0  "  Tout  Stranger  qui  se  propose  de  contracter  manage  devant 
Tofficier  de  l'6tat  civil,  dans  notre  province  Kh^nane,  avee  une  femme 
originaire  de  oette  province,  pr^sentera  an  80U8-pr6fet  nn  oertificat  des 
autorit^  oomp^tentes  de  son  domicile,  qn'il  est  apte  &  contracter 
mariage.  Lorsque  le  80i]8-pr6fet  tronvera  oe  oertificat  en  rdgle,  quant 
i  la  forme  et  quant  ^  son  contenu,  il  le  revdtira  de  son  visa.  Le  oer- 
tificat ainsi  vis^  sera  remis,  avec  les  autres  pidces,  ^  Tofficier  de  l'6tat 
civil,  qui  en  f  era  mention  dans  I'acte  de  mariage,  et  il  demeurera  annex6 
auz  actes  de  T^tat  civil.*"-- 8  Rev.  Etrang.  pp.  816,  817. 
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celebrated  withiu  two  months  from  the  date  of  the  pennission, 
the  permifBion  must  be  renewed. 

CCCCXX.  Aooording  to  the  law  in  Austria,  the  personal 
capacity  (Statue)  of  the  parties  contracting  marriage  is  to  be 
decided  by  the  Law  of  their  own  country ;  the  farrrialUies  are 
to  be  decided  partly  by  Austrian,  partly  by  foreign  Law, 
accordingly  as  the  marriage  was  contracted  between  two 
foreigners,  between  a  foreigner  and  an  Austrian,  in  Austria 
or  in  a  foreign  land. 

BetrothalSy  whosoever  the  parties  to  them  may  be,  have  no 
binding  elBfect  or  legal  consequences  in  Austria. 

Every  foreigner  about  to  marry,  either  with  an  Austrian 
subject  or  another  foreigner  in  Austria,  must,  before  his 
marriage,  furnish  the  proper  authority  with  evidence  of  his 
personal  capacity  to  enter  into  the  contract 

That  evidence  may  be  supplied  by  a  certificate,  properly 
attested  and  sealed,  as  the  case  may  require,  frx)m  the  proper 
foreign  authority. 

In  Yi^ma  itself  there  are  certain  directions  connected  with 
the  polici^  authorities  to  be  complied  with  as  necessary  preli- 
minaries to  the  marriage  of  foreigners.  These  directions  have 
for  their  object  to  ascertain  that  the  requisite  consents  have 
been  obtained. 

There  is  a  particular  provision  in  the  Austrian  Law  respect- 
ing foreign  mvruyrs.  It  is  as  follows : — When  a  minor,  who  is 
a  stranger,  seeks  to  contract  a  marriage  in  the  Austrian 
States,  and  cannot  produce  the  necessary  consent  (that  is,  of 
his  fftther,  guardian,  or  court  of  justice),  the  Austrian  tribunal 
to  which  he  is  subject,  according  to  the  nature  of  his  Domicil, 
will  name  a  curator,  whose  duty  it  will  be  to  declare,  before 
the  proper  tribunal,  his  consent  or  his  opposition  to  the  pro- 
posed marriaga  This  tribunal  will  then  decide  the  question 
of  allowing  or  refusing  license  for  the  marriage,  in  the  same 
manner,  and  on  the  same  principles,  as  it  would  decide  the 
question  in  the  case  of  a  subject  (u).     Special  instructions  are 


(w)  Hofdekret,  17  Juli,  1813. 


280         JUS  QENTIUM— PRIVATE  INTfiRKATIONAL  LAW. 

given  to  clergjrmen  to  apprize  themaelvesy  according  io  the 
proper  legal  forms,  that  the  due  oonflents  have  been  given, 
before  they  solemnize  the  marriage  of  a  foreigner. 

It  seems  that  an  Austrian  woman  who  marries  a  foreigner, 
does  not^  ipeo  facto,  acquire  permission  to  emigrate  with  him ; 
but  must  obtain  a  separate  and  distinct  license  for  this  purposa 

The  marriages  of  the  sul^ts  of  Bavaria  (x)  and  of  the 
Canton  des  Orisons  (i/)  with  Austrians,  are  the  subjects  of 
reciprocal  l^islation  which  forbid  these  intermarriages  with- 
out the  express  permission  of  the  States  of  the  respective 
parties  to  the  contract 

Austrian  subjects  are  not  forbidden  to  many  abroad ;  and 
such  marriages  are  valid  unless  they  contravene  the  provision 
of  the  4th  article  of  the  Civil  Code  of  Austria  (Das  Oester- 
reichische  Burgerliche  Becht).  The  proper  publications 
must^  therefore,  have  been  made  in  the  Austrian  Domicil,  or 
a  dispensation  must  have  been  obtained :  none  of  the  prohir 
bitions  contained  in  the  Code  must  have  been  violated ;  or  a 
dispensation  from  them  must  have  been  obtained  (z). 

In  one  word,  observes  M.  Felix,  the  170th  article  of 
the  French  Code  is  applicable  to  Austrians  manying 
abroad  (a). 

Hungarians  may  many  in  the  Austrian  States  without  any 
special  permission  from  the  authorities  of  their  own  country. 
They  may  marry  abroad,  according  to  the  forms  of  the  lex 


(.r)  ffo/kandeidekret,  30  Octob,  1827. 

(y)  10  Mai,  1828. 

(«)  8  Rev.  Mrang.  p.  703. 

Ikis  Oeit,  Oesetibuch,  As  to  minors,  8.  49.  Some  mles  applicable 
to  children  legitimaUd  by  a  aubsequent  marriage,  and  to  tidopted 
children,  ss.  160,  162, 183. 

As  to  natural  children,  s.  50. 

As  to  individuals  whose  majority  is  not  a  matter  of  noUmety^  s.  78. 

The  remedy  for  consents  unjustly  withheld,  ss.  62,  63. 

As  to  consents  requisite  for  soldiers,  s.  64. 

As  to  Jews,  8. 124. 

(a)  8  Rev.  Etrang,  878. 
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loci  contractu8y  if  these  forms  be  conformable  to  the  Hun- 
garian Laws  (b), 

CCCCXXI.  With  respect  to  TruseiBr-ForeigTiers  not 
naturalized,  are  not  allowed  to  contract  marriage  unless 
the  requisite  notice — ^the  publication  of  banns  in  hct — has  been 
made  in  the  place  of  their  Domicil ;  or,  if  this  cannot  be  effected, 
strictly  speaking,  credible  proof  of  a  judicial  or  material 
certificate  must  be  produced,  that  the  Law  of  their  Domicil 
offers  no  impediment  to  the  marriage.  Nevertheless,  it  seems 
that  the  oath  of  a  person  intending  to  reside  in  Prussia — but 
who  has  not  resided  a  full  year — that  there  is  no  impediment, 
will  satisfy  the  Prussian  authorities.  I^  however,  he  has  been 
settied,  and  resident  in  Prussia  for  more  than  a  year,  it  will 
suffice  that  banns  be  put  up,  as  in  the  case  of  a  native  subject 
in  the  parish  of  his  residence  (c). 


{b)  8  Bev,  Strang.  879. 

(c)  7  Bev,  Strang,  159  ;  Ih,  879. 

ABgemeines  Landreckt  fiir  die  Frmusichen  Staaten^  2  TheU,  L  tit.  lit 

Abschnitty  Von  der  VoBrichhtng  einer  qiiltigen  EAe,  ss.  136, 172. 

§  143. — ^Auch  ein  Fremder,  der  in  K5niglichen  Landen  getraut  sein 
will,  muss  sich  iu  der  Farochie  seiner  Heimath  anfbieten  lassen. 

§  144 — ^Kann  er  dies  nicht  bewerkstelligen :  so  muss  er  durch 
gerichtliche  oder  beglaubigte  Notariatszengnisse  nachweisen,  dass  an 
dem  Orte  seiner  Heimath  kein  Ehehinderniss  wider  ihn  bekannt  sei. 

Anh  §  68. — Bei  den  neu  angekommenen  Kolonisten,  die  sich  noch 
kein  Jahr  in  den  K5niglichen  Staaten  aufgehalten  haben,  geniiget  der 
Eld,  dass  sie  noch  unverehelicht  sind,  und  dass  ihnen  auch  kein  sonst 
Ehehinderniss  bekannt  sei. 

§  145. — Hat  aber  ein  Fremder  sich  in  hiesigen  Landen  niedergelassen, 
nnd  langer  als  ein  Jahr  darin  aufgehalten :  so  ist  das  Aufgebot  in 
seiner  hiesigen  Farochie,  so  wie  bei  Eingeborenen,  hinreichend. 

§  169. — ^Dass  die  Frauimg  nicht  von  dem  geh5rigen  F£Eurrer  vollzogen 
worden,  macht  die  Ehe  selbst  nicht  ungiiltig. 

f  170. — Wer  aber,  um  die  Gesetze  des  Landes  unwirksam  zumachen, 
in  finemden  Landen  sich  trauen  lasst,  hatyausserdenlibrigenrechtlicheu 
Folgen  der  Nichtigkeit  oder  Ungtiltigkeit  einer  solchen  geeetz  widrigen 
Ehe  (Abschn.  10),  auch  noch  eine  fiskalische  Strafe  von  Zehn  bis  Drei- 
hnudert  Thalem  verwirkt. 
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Native  aubjecta  of  Prussia  are  not  forbidden  to  marry 
abroad;  and  the  marriage,  according  to  the  lex  loci,  is 
valid,  provided  that  it  have  not  been  contracted  abroad  in 
order  to  defeat  the  Prussian  Law  (d ). 

If  it  be,  the  marriage  may  be  pronounced  null ;  and  a 
pecuniary  fine  inflicted  on  the  contravener. 

The  omission  to  publish  the  banns  does  not  nullify  the 
marriage ;  but  entails,  except  in  particular  cases,  a  pecuniary 
fine  on  the  party  omitting  it. 

CCCCXXII.  Foreigners  may  marry  in  Bavaria — ^their 
capacity  to  enter  into  the  contract  being  dedded  by  the  Law 
of  their  country. 

Native  avhjecta  of  Bavaria,  however,  are  actually  forbidden 
to  marry  abrcMtd,  and  such  marriages  are  held  to  be  void,  and 
the  party  punishable  by  imprisonment 

It  seems,  however,  that  the  extraordinary  severity  of  this 
law  is  mitigated  in  practice,  by  ratifications  of  these  marriages, 
obtained  from  the  Bavarian  administrative  authorities,  under 
the  powers  of  an  enabling  ordinance,  subsequent  to  the  pro- 
hibitory Law. 

The  Law  itself  does  not  extend  to  Rhenish  Bavaria  (e). 

CCCCXXIII.  The  marriage  of  Wurtemhurg  subjects 
abroad,  without  the  permission  of  the  Crown,  is  void.  In 
other  respects,  the  Wurtemburg  Code  resembles  the  Baden 
Code  on  this  subject  (/). 

CCCCXXIY .  In  Saasony,  the  Law  nullifies  the  marriage  of 
a  subject  abroad  in  those  cases  only  in  which  the  Law  wouM 
nullify  them  in  Saxony.  It  pimishes  with  imprisonment  of 
fifteen  days,  parties  marrying  abroad  with  intent  to  evade  the 
Laws  of  their  country,  (g) 

{d)  It  therefore  behoves  eveiy  foreigner  about  to  marry  a  Prussian  to 
study  carefully  the  prohibition  rendering  a  marriage  ntdl  or  invalid, 
(nichtig-ungilltig)  especially  in  the  case  of  soldiers  :  they  are  set  forth 
10  AhachnUty  ss.  933, 1014. 

(«)  8  Rev,  Strang.  280—3. 

(/)  76.  883. 

C(7)  lb,  884 
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CCCCXXV.  In  HcmoveVy  a  foreigner  must,  previous  to  his 
marriage,  certify  by  proof  from  the  authority  of  his  Domidl,  to 
the  proper  authority  in  Saxony,  that  no  impediment  exists 
to  his  returning  home  with  his  wife  to  his  Domicil  (K), 

CCCCXXVI.  The  rules  of  the  Electorate  and  Oramd 
Duchy  of  Hease,  appear  to  be  of  much  the  same  character  as 
those  of  Prussia  (i). 

CCCCXXYII.  In  Nassau,  the  marriages  abroad  of  Jews 
only,  without  consent  of  the  government,  are  held  invalid  (Jb). 

CCCCXXVIIL  By  the  Law  of  Denmark,  Noi^way,  Schles- 
wig,  and  JEToJd^n,  marriages  contracted  abroad  are  valid,  though 
they  contravene  the  prohibitions  of  the  Danish  Law ;  but  the 
contraveners  are  subject  to  punishment  It  appears,  however, 
that  on  proof  of  the  marriage  having  been  contracted  abroad 
designedly  i/a  fraud&m  legia  patrice,  it  will  be  pronounced 
null  (t), 

CCCCXXIX.  By  the  Law  of  Sweden,  subjects  may  marry 
abroad,  but  are  bound  to  register  within  a  given  time  their 
marriage  settlements  in  Sweden,  imder  pain  of  the  settlements 
being*null  (m). 

CCCCXXX.  Russia  appears  not  to  prohibit  marriages 
abroad  of  its  subjects,  or  of  strangers  at  home,  though  it  has 
some  stringent  regulations  with  respect  to  the  marriages  of  its 
subjects  belonging  to  the  diplomatic  profession  (n), 

CCCCXXXL  As  has  been  observed,  the  Code  of  the 
Kingdom  of  the  Two  Sicilies  (p)  has  been  modelled  on  that  of 
France ;  but  the  former  does  not  now  contain  the  170th  article 
of  tiie  French  Code,  though  it  does  contain  the  ITlst,  and 
therefore  M.  Fselix  argues  the  subjects  of  the  Two  Sicilies  are 
not  prohibited  from  marrying  abroad 


(A)  8  Rev,  Strang,  884. 

(i)  76.  884-^-«. 

{k)  Jb,  886. 

(0  lb.  887—8. 

(m)  lb,  888. 

(«)  Jb,  888—9. 

(o)  A.D.  1819. 
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CCCCXXXII.  Sardinia  allows  her  subjects  to  marry 
abroad ;  but  the  marriage  must  be  celebrated  according  to  the 
rites  of  the  Roman  Church,  so  that  a  marriage  in  France  or 
England  before  a  civil  oflBcer  would  be  invalid  (p). 

In  fact  the  64th  and  108th  articles  of  the  Sardinian  Code, 
form  a  statutum,  persanale,  which  is  held  to  follow  the  subject 
everywhere ;  and  in  this  matter  there  is  a  formal  denial  of  the 
rule,  "  locus  regit  actum."  (g). 

If,  however,  the  Sardinian  subject  has  acquired  a  bond  fide 
Domicil  in  a  foreign  country,  it  seems  that  his  marriage,  accor- 
ding to  the  lex  lociy  would  be  held  valid  ;  and  the  Sardinian 
Laws  require  that  before  tuoo  fordgnera  can  be  married  in  that 
State,  they  shall  have  acquired  a  bo^idfide  Domicil. 


MARRUGE — GENERAL  REMARKS  ON  VALIDITY  OF. 

CCCCXXXIII.  The  investigation  which  has  been  pursued 
into  the  Codes  and  Common  Law  of  the  principal  Christian 
States,  leads  us  to  the  conclusion  that  the  following  maxims 
of  jurisprudence  prevail  upon  the  matter  of  the  validity  of 
the  marriage  of  subjects  abroad : — 

1.  The  broad  principle  maintained  by  the  United  States 
of  North  America — ^but  not,  according  to  the  decision  of 
Mr.  Justice  Cresswell  in  Brook  v.  Brook,  by  England, — 
namely,  that  the  capacity  of  the  parties  as  well  as  the 
formalitiea  of  the  contract,  are  to  be  decided  lege  loci  con- 
tractus, and  not  lege  domicilii, 

2.  The  principle  maintained  by  France,  generally  by  the 
States  of  the  European  Continent,  namely,  that  the  capacity 
of  the  parties  is  to  be  determined  by  the  law  of  their  own 


(p)  Quaere,  however,  whether  the  contract  would  not  be  so  far  con- 
sidered in  Sardinia  as  to  enable  the  Church  to  compel  the  solemnization 
of  a  marriage  between  the  contracting  parties  in  facie  ecdenm. 

(q)  8  Bev.  Etrang,  877.    ''  Bien  ant6rieur  au  manage." 
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State,  and  that  a  marriage  valid  lege  loci  contractus  may  be 
held  invalid  lege  domicilii  on  account  of  the  want  of  capacity, 
though  it  be  duly  celebrated  accordimg  to  the  fomiaUtiea 
legis  loci  contractus. 

3.  The  principle  adopted  by  States  which  recognize  the 
lex  loci  contractus  as  binding  in  all  cases  but  those  infraudemi 
legis  domesticm. 

To  these  categories  might  be  added  that  arising  out  of  the 
Bavarian  Law,  which  theoretically  prohibitcf,  though  it  practi- 
cally allows,  its  subjects  to  marry  abroad ;  and  that  arising 
out  of  the  Sardinian  Law,  which  allows  its  subjects  to  marry 
abroad,  but  only  according  to  the  Roman  ritual 

CCCCXXXIV.  Story  (r)  dwells  emphatically  upon  the 
probable  evil  resulting  from  the  French  Law.  "It  will  be 
^  no  matter  of  surprise,"  he  says,  "  if  hereafter  we  shall  find 
"  a  Frenchman  with  two  lawful  wives — one,  according  to  the 
''  Law  of  the  plcice  of  the  Marriage,  and  the  other  according  to 
'^  that  of  his  Domicil  of  Origin "  (s).  He  might  have 
extended  his  remarks  to  Austrian,  Prussian,  and,  perhapcf,  to 
English  Law. 

But,  Fffilix  (t)  maintains  aa  stoutly  that  the  French  Law 


(r)  Conflict  of  Laws,  &  124. 

{s)  Contmental  nations  of  Burope  allow  a  much  greater  extent  and 
force  to  the  parental  power  (their  ideas  of  which  were  mainly  derived 
from  the  Boman  law),  than  Great  Britain  or  the  United  States  of 
America. — Stoiy,  s.  90. 

(t)  §  88. — Pothier  says,  "  Tont  ce  que  nons  avons  dit  josqu*  h  present 
Bur  la  nullity  da  manage  c616br6  hors  de  la  presence  et  sans  le  eonsente- 
ment  du  Cur6  des  parties,  a  lieu,  quand  mdme  le  mariage  auroit  6t6 
o616bre  en  pays  Stranger  par  des  Fran9ois,  lorsqu'il  parolt  que  c'est  en 
fraude  de  la  loi  quails  y  sont  all^s.  En  vain  diroient  ils  que  la 
forme  des  contrats  se  regie  par  les  loix  du  lien  oil  ils  se  passent ;  que 
leur  mariage  ne  B*6tant  pas  &it  en  France,  mais  en  pays  Stranger,  ils 
B*ont  pas  M  obligds  d'observer  les  loix  prescrites  en  France  pour 
la  forme  de  leur  mariage.  La  r^ponse  est,  que  la  celebration  du 
mariage  en  face  d'£glise  par  le  propre  Cure,  n*est  pas  une  pure  ibrme 
d*acte  ;  c*est  une  obligation  que  nos  loix  imposent  aux  parties  qui 
veuleut  oontracter  mariage,  &  laquelle  les  parties  qui  y  sont  si^jettes. 
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on  this  point  is  in  oonfonnity  with  the  principles  of  Inter- 
national Law,  as  Mr.  Justice  Story  can  support  the  opposite 
conclusion. 

CCCCXXXV.  Moreover,  if  England  did,  as  Story  supposes 
— and  as,  before  the  case  of  Brock  v.  Brooke  was  generally 
supposed — maintnin  the  Law  of  the  place  of  contract  when  it 
contravened  the  personal  Law  of  the  Domidl, — ^it  must  be 
admitted  that  she  would  not  be  consistent  in  her  administra- 
tion of  the  Law  upon  this  all-important  subject  of  Foreign 
Marriaga 

The  Marriage  of  the  Englidmian  in  Scotland,  contracted 
avowedly  i/a  fiv/adem  legie,  she  holds  good :  but  the  Di- 
vorce of  English  persons  pronounced  in  the  same  country, 
she  not  only  holds  bad,  but  subjects  the  parties,  if  the  divorce 
be  of  an  English  Marriage  contracted  by  domiciled  English 
persons,  and  tiie  parties  marry  again  on  the  faith  of  the  legal 
divorce,  to  criminal  punishment  (u),  and  bastardizes  their 
issue ;  while  in  another  part  of  the  same  kingdom  the  mar- 
riage is  good,  and  the  children  are  legitimate. 

CCCCXXXVL  The  great  advantage  of  looking  to  the  lex 
loci  contractus  alone  for  the  validity  of  the  Marriage,  is  the 
simplicity  of  its  principle,  namely,  to  maintain,  at  the  cost  of 
all  other  considerations,  the  sacredness  of  the  Marriage  bond, 
and  the  consequent  legitimacy  of  children. 

It  has  been  forcibly  contended  that  it  is  for  the  general 
interest  of  mankind  that   this  principle   should  be    main- 


ne  penvant  se  soustraire,  en  allant  en  frande  se  morier  dans  un  pays 
6traDger. 

'*  n  en  seroitantrement  d'un  manage  qu'un  Francis  qui  se  trouveroit 
avoir,  sans  fraude,  ea  residence  dans  un  pays  6tranger,  on  il  n'y  a  pas 
d'exercise  de  la  Beligion  Catholiqne,  anroit  contract^  avec  une  femme 
Gatholique,  et  qui  auroit  M  o616br6  dans  la  Chapelle  d*un  Ambassadeur 
Catholique  par  TAumdnier ;  ce  nuuiage  seroit  valable,  n*y  ayant  pas  en 
ce  cas  de  firaude,  et  le  manage  n'ayant  pn  dtre  o616br6  autremeni.** — 
FothteTf  Train  du  Contrat  de  Mariage,  tom.  iii.  p.  4,  c  i.  &  2,  n. 
363. 

(«)  VidepoH, 
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tained  at  the  cost  of  all  othem  It  must,  boweveri  be  main- 
tained at  a  veiy  ooofflderable  costy  inasmucb  as  it  practically 
&cilitates  and  encourages  the  violation  of  other  laws  and  of 
other  rights,  such  as  those  of  the  parents  (x).  The  professed 
policy  of  the  English  Statute  (jf)  governing  the  marriage  of 
English  subjects  in  England  is — ^however  little  practical  effect  it 
may  have — to  uphold  the  bond  of  Marriage,  and  to  deprive  the 
contracting  party  who  violates  his  native  Law  of  all  pecuniary 
emoluments,  as  the  course  which  best  reconciles  the  two  objects 
of  maintaining  the  sacredness  of  an  obligation — ^the  interest  of 
which  so  seriously  affects  third  parties — and  of  vindicating  the 
viskjeaij  of  the  violated  domestic  Law. 

CCCCZXXVII.  It  should,  moreover,  be  stated  that  by  far 
the  greater  number  of  jurists,  civilians,  and  canonists  on  the  con- 
tinent, andent  and  modem,  are  in  accordance  upon  the  point  of 
considering  personal  incapacity  as  invalidating  the  marriage  ; 
while,  on  the  other  hand,  the  weight  of  this  most  valuable 
species  of  authority  (z)  is  in  favour  of  maintaining  the  principle 

(x)  Sioryy  B.  51 — 68.  Paul  and  John  Voet  appear  to  be  almost  the 
only  jurists  of  eminence  who  confine  the  authority  of  the  personal 
MtcUnts  to  the  domidl  of  the  party,  and  allow  it  no  extra  territorial 
operation. 

(y)  4  Geo.  IV.  c.  Ixxvi.  s.  23. 

P.  Voet,  De  Stat,  s.  4,  c  ii.  p.  137  (ed.  1661). 

J.  Voet,  ad  Pand.  1.  L  t.  iv.  s.  7.  p.  40. 

Meier,  however,  maintains  the  doctrine  of  the  English  Law.  2  D. 
p.  34. — "  Nnptiamm  enim  celebratio,  tanqoam  actus  a  nnllo  causft  alio 
pendens,  loci  in  qno  perficitur,  legibos  consentanea  esse  debet ;  qnare 
si  de  £Eu;nltate  contrahentium  atque  de  solemnitatibus  observandis 
causa,  quaeritur,  jurium  in  isto  loco  obtinentium  rationem  esse  haben- 
dam  existimamus. 

(z)  Story,  s.  122,  cites  Sanchez  De  Matr.  t.  iiL  Disp.  18,  s.  10, 
n.  26,  28. 

John  Voet,  ad  Pand.  1.  zxiii.  t.  ii.  s.  4,  &c  (which  were  relied  on  in 
the  case  of  Scrimahire  v,  Scrimahire,  cited  above). 

Pavl  Voet,  de  Stat  s.  9,  c.  ii.  n.  9. 

Bouhier,  oout.  de  Bourg.  &  xxvii.  ss.  59  —66. 

Hertitu,  de  coUis.  Oper.  1.  iv.  aiii.  10. 

Merlin^  Eep.  Marriage,  s.  1. 

See,  too.  Putter,  Fremdenrecht,  s.  39. 
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that  the  formalities  are  governed  lege  loci  oontractua  (a). 
It  follows,  as  a  necessary  consequence,  from  the  £BKst  that  the 
preponderance  of  the  authority  of  jurists  is  in  feivour  of  uphold- 
ing the  PersoTUil  Statuie^  at  the  expense  of  the  validity  of  the 
Marriage,  that  the  same  authority  should  be  adverse  to  the 
validity  of  marriages  contracted,  not  only  at  variance  with  a 
Personal  Statute,  but  also  infraudem  legis  domeeticce, 

CCCCXXXYIII.  It  is  important  to  observe,  that — ^though 
the  proposition  lociia  regit  actum  be  applicable  to  the  formali* 
ties  attending  the  celebration  of  a  marriage, — ^the  converse 
of  this  proposition  is  not  necessarily  true,  viz. : — ^that  if  a  mar^ 
riage  abroad  be  Twt  celebrated  according  to  the  formalities 
legis  lociy  it  is  void. 

The  general  practice  of  nations  is  to  allow  parties  to  choose 
which  formalities  they  will  adopt,  those  of  their  Domidl,  or 
those  legis  loci  contractus,  and  to  hold  the  marriage  valid  if 
celebrated  according  to  the  formalities  of  either  the  one  or  the 
other. 

The  Court  of  Appeal  at  Dresden  held  that,  where  the  par- 
ties observed  the  forms  of  their  Domicil,  the  marriage,  though 
celebrated  abroad,  was  valid,  the  Domicil  being  the  proper  and 
permanent  seat  of  the  marriage  (b). 

Upon  this  point  the  opinion  of  Lord  Stowell  is  very  valuable 
as  fisur  as  English  marriages  abroad  are  concerned.  He  says: — 
"  It  is  true,  indeed,  that  English  decisions  have  established  the 
"  rule,  that  a  foreign  marriage,  valid  according  to  the  law  of 
*'  the  place  where  celebrated,  is  good  everywhere  else;  but  they 
"  have  not  i  converse  established  that  marriages  of  British  sub- 
'*  jects,  not  good  according  to  the  general  law  of  the  place  where 

(a)  Story,  B.  12a 

HubenUy  1.  i.  t  iii.  ix. 

Souhier,  oont  de  Boorg.  c  xxviii.  88.  60,  61,  62. 

P,  Voet,  de  Stat.  9,  c.  ii. 

J.  Voet,  ad  Pand.  1.  zxiii.  t.  ii.  s.  4. 

Poihier,  Trait6  du  Mariage,  q.  263,  in  the  passage  cited  above. 

(6)  Savigny,  viiL  s.  381  in  fine,  and  note  q.  The  rule  lociu]  regit 
acturiiy  he  aays,  is  only  facultative  and  optiond,  and  not  indiipentaMy 
neeuiary,    ^*  Dieses  ist  denn  auch  meist  anerkannt  worden." 
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celebrated,  are  universally,  and,  under  all  possdble  circum- 
**  stances,  to  be  regarded  as  invalid  in  England    It  is,  therefore, 

certainly  to  be  advii^  that  the  safest  course  is  always  to  be 

married  according  to  the  Law  of  the  country ;  for  then  no 
'*  question  can  be  stirred :  but  if  this  cannot  be  done  on 
'*  account  of  legal  or  religious  difficulties,  the  Law  of  this 
"  country  does  not  say  that  its  subjects  shall  not  marry  abroad. 
**  And  even  in  these  cases  where  no  difficulties  of  that  insuper- 
'*  able  magnitude  exist,  yet,  if  a  contrary  practice  had  been 
'*  sanctioned  by  long  acquiescence  and  acceptance  of  the  one 
''  country  that  has  silently  permitted  such  marriages,  and  of  the 
^*  other  that  has  silently  accepted  them,  the  courts  of  this 
''  country,  I  presume,  would  not  incline  to  shake  their  validity 
*'  upon  these  large  and  general  theories,  encountered  as  they 
*^  are  by  numerous  exceptions  in  the  practice  of  nationa''  (c) 

CCCCXXXIX.  Lastly,  upon  this  subject  of  the  formalities 
being  governed  lege  lod  contractus,  the  opinion  of  Savigny  (d  ) 
diould  be  mentioned. 

He  ia  of  opinion  that  the  rule  loov^  regit  actuTn^  is  applic- 
able to  the  forms  of  marriages ;  but  still  he  thinks  it  a  grave 
question,  whether,  when  the  Law  of  the  Domicil  requires  an  Eo- 
deaiastical  ceremony,  and  the  lex  lod  contractus  demands  a 
proceeding  before  the  GivU  Magistrate  only,  a  compliance  with 
the  latter  Law  would  satisfy  the  Law  of  the  Domicil :  and  he 
advises  parties  who  have  been  so  cimlly  united,  to  be  ecdesir 
asticaUy  married  afterwards  at  the  place  of  their  DomiciL 

This  proceeding,  he  says,  must,  according  to  the  Common 
Law  of  Germany,  validate  retrospectively  the  marriage. 

Hi^  advice  is,  of  course,  inapplicable,  as  he  says,  to  the  case 
of  foreigners  who,  being  previously  married,  become  domiciled 
in  the  land  which  requires  the  religious  ceremony. 


(c)  Lard  Stowdl,  Ruding  v.  Smith,  2  Cofuist.  390. 
{d)  Savigny,  viii,  a.  380,  ▼.  35. 


VOL.  IV. 
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CHAPTER  XIX. 

HARRIAOE — ^EFFECTS  ON  PBOPERTT. 

CCCCXL.  (a)  The  ma3dm  of  the  Roman  Law,  that  the 
home  of  the  husband  becomes,  immediately  on  marriage,  the 
Domicil  of  the  wife,  was  expressed  in  veiy  forcible  langnaga 
The  woman,  said  that  law,  if  she  be  absent^  cannot  be 
married  by  letter  or  by  proxy,  ^deductione  enim  opus  esse 
''in  mariti  non  in  nzoris  domnm,  quasi  i/n  domicUiu/m 
*^  rnatri/moTdi''  (6). 

It  is  well  said  by  Savigny,  that  in  this  language  is  expressed 
not  any  peculiar  characteristic  of  the  positive  Law  of  Rome, 
but  a  recognition  of  the  relation  which  necessarily,  and  univer- 
sally, springs  from  the  general  nature  of  the  institution  of 
Marriage.  All*  States,  accordingly.  Christian  and  Heathen, 
appear  to  have  founded  their  Marriage  Laws  upon  this 
principle,  as  their  basis — ^that  the  home  of  the  husband  is 
the  Domicil  of  the  wife. 

CCCCXLL  It  may  be  useful  to  state  the  various  questions 
of  law  which  have  been  raised,  and  variously  solved  by  various 
jurists,  on  the  effect  of  Marriage  upon  the  property  of  the 
wifa 

CCCCXLII.  These  questions  of  la/w  presuppose,  however. 


(a)  Roeco,  p.  294,  b.  6,  7. 
/Savigny,  viii.  s.  379. 
Fodixy  1.  ii.  t.  i.  c.  ii.  ss.  90,  91. 
Story,  c.  vii.  Marriages — ^Incidents  to. 

1  Surge,  Camm,  on  For.  and  Col.  Law,  Ft.  I.  c.  vii.    Effect  of  mar- 
riage on  the  property  of  the  husband  and  wife,  and  e.  vi,  s.  2. 
WuOake,  p.  352,  &c. 
(6)  Dig.  lib.  zxiii.  t.  ii.  5. 
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a  certam  state  oi  facts  with  respect  to  the  Marriage,  the 
Property f  and  the  Domidl  of  the  parties,  which  it  is  of 
importance  to  notice. 

Firstly,  as  to  the  Marriage : — 
I.  The  Marriage  has  taken  place  either — 

1  Without  any  express  contract : 

2  Or,  with  an  express  contract 

Secondly,  as  to  the  Property  : — 
The  property  has  been  acquired, — 

1  Before  the  marriage : 

2  Or,  after  the  marriage. 

Thirdly,  as  to  the  Domidl : — 

1.  It  is  either  the  same  as  it  was  when  the  marriage 
was  contracted : 

2.  Or,  it  has  been  changed,  and  a  new  one  acquired 
subsequently  to  the  marriaga 

CCCCXLIIL  Upon  one  or  other  of  these  states  of  tacts, 
the  following  questions  of  law  have  been  raised  : — 

1.  Assuming  that  the  marriage  has  taken  place  without 
express  contracty  is  the  law  which  governs  the  property  of 
married  persons  a  Beal  or  a  Personal  Statute?  in  other 
words,  is  it  the  lex  rei  sites,  or  the  lex  domicilii  of  the 
husband  ? 

2.  Is  the  law  founded  on  the  doctrine  of  a  ta^sit  contract, 
between  husband  and  wife  ?  or,  does  it  spring,  proprio 
vigors,  from  the  relations  of  Marriage  ? 

3.  Does  this  law  affect  property  acquired  after,  as  weU  as 
before,  the  marriage  ? 

4.  If,  after  the  marriage,  a  new  Domicil  shall  have  been 
acquired  in  a  State  which  has  a  law  respecting  the  property 
of  married  persons  other  than,  and  different  from,  the  law  of 
the  State  which  was  the  dxmdciliAi/m  Tnatri/numii — ^is  the 
Law  of  the  old  or  the  new  Domicil  to  govern  the  question  ? 

5.  If  the  Law  of  the  new  Domicil,  does  it  govern  both 
kinds   of  property — that  acquired   before  and  that  acquired 

after  the  marriage  ? 

U  2 
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6.  If  the  Law  of  the  husband's  Domicil  allow,  in  the  absence 
of  any  express  contract,  two  modes  of  regulating  the  conjugal 
association  as  to  property,  as  in  France,  where  there  is  le 
r^ime  de  la  communavie  and  le  regime  dotal — is  it  in  the 
power  of  the  husband  or  of  the  wife  to  choose  which  of  the 
two  modes  shall  prevail  in  the  case  of  their  marriage  ? 

7.  Assuming  the  marriage  to  have  taken  place  under 
express  contract,  how  does  this  fact  affect  the  answer  to  the 
foregoing  questions? 

8.  By  what  Law  is  the  express  contra^  to  be  interpreted  ? 
the  Law  of  the  place  in  which  it  was  contracted  ?  or,  the  Law 
of  the  place  in  which  it  is  to  be  executed  ?  lex  lod  coTvtractust 
or,  lex  doTaicUii  matrimonii  t 

CCCCXLIY.  a^  The  answers  which  these  questions  have 
received  from  the  jurists,  the  judges  and  the  legislators  of 
States,  the  basis  of  whose  jurisprudence  is  the  Roman  Law, 
have  not  been  uniform. 

)3.  In  England  and  Ireland,  and  in  the  United  States  of  North 
America,  which  have  adopted  the  English  Law,  these  ques- 
tions have  been  but  little  discussed  till  lately  ;  and  then  chiefly 
in  England :  and  there  have  been,  as  will  be  seen,  points  of 
important  difference  between  England  and  the  United  States 
in  the  exposition  of  the  Law  upon  this  subject 

CCCCXLY.  a.  With  respect  to  the  jurisprudence  which  is 
founded  upon  the  Roman  Law, — 

Firsts  Where  the  marriage  has  taken  place  without  any 
express  contract^  the  opinion  soundest  in  principle  and  sup- 
ported by  the  best  authorities  is  thus  expressed  : — ^'  Die  indis- 
<<  tinctd  quod  ad  effectum  et  dedsionem  jurium  matrimonii, 
''  vhi  non  fait  specificatv/m,  nee  facta  rdaJtio  ad  aUwm 
*'  certwnif  inspiciatur  locus  domicilii  habitationis  viri  desti-* 
'^  natae  tempore  matrimonii  (c)," 

This  rule  prevails  almost  universally  with  respect  to  moveaile 
property,  and  is  adopted  equally  by  those  who  build  the  Law 


(«)  Lib.  1,  a  de  Summd  Trin,  tit.  (Jond.  oU  Stat,  cited  I  Bwye,  248. 
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of  the  MatrimoQial  Domidl  upon  the  theory  of  a  tacit  con- 
tract (c[),  and  of  those  who  adopt  the  doctrine  that^  propria 
vigoi^e,  the  Law  of  the  husband's  Domicil  pre7ails5  inasmuch  as 
persons  marrying  without  express  contn«=t  are  Fesumed  to 
many  with  reference  to  the  Law  of  the  husband's  DomiciL 

But  with  respect « to  immoveable  property,  the  civilians 
differ  greatly,  first,  as  to  the  premiss  whether  the  Law  of  the 
Community  be  peraoTial  or  real ;  secondly,  as  to  the  premiss 
whether  there  be  or  be  not  a  tacit  contract ;  and  lastly,  they 
differ  in  the  conclusions  drawn  from  the  same  premiss.  The 
soundest  conclusion,  and  the  most  consistent  with  the  general 
system  of  Comity  adopted  by  continental  writers,  appears  to 
be,  that  the  Law  of  the  Community  extends  to  real  property, 
where  the  lex  rei  aUce  does  not  prohibit  it  from  doing  so  (e). 

CCCCXLYI.  fiut,  if  the  husband  change  his  Domicil  after 
marriage— 

1.  How  does  it  affect  property  already  acquired  under 
it,  or,  as  the  civilians  speak,  jus  qv/xsitum  f 

The  weight  of  authority  preponderates  greatly  in  favour 
of  the  proposition  that  the  rights  of  the  husband  or  wife 
which  have  been  once  constituted  by  the  Law  of  the  Matri- 
monial Domicil  remain  unaffected  by  any  subsequent  change 
of  DomiciL 

Some  authorities,  Meier  and  Wachter,  for  example,  make 
an  exception  in  the  case  where  the  Law  of  the  new  pairia 
expressly  forbids,  by  positive  law,  the  rights  acquired  under  the 
old  patricL  But  the  force  of  reasoning  and  principle  is  against 
this  exception. 

The  general  proposition  is  maintained  equally  by  those  who 
do  and  who  do  not  maintain  the  theory  of  the  tacit  con- 
tract The  former  say  that  a  tadt,  like  any  other,  contract, 
cannot  be  affected  by  the  change  of  Domicil  or  National  Status 
of  the  parties  to  it     The  latter  maintain  that  the  interest  of 


(d)  Savigny  throws  his  great  weight  into  this  scale,  viiL  s.  379 ; 
**  Diese  Meinung  halte  ich  fUr  richtig." 
(0)  See  authorities  collected  by  Fcdix^  Barge^  and  Stcrtf. 
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the  conjugal  union  demands  certainty  in  the  relations  of  pro- 
perty which  flow  from  it,  and  that  it  is  not  to  be  tolerated  that 
the  husband^  who  has  the  absolute  power  of  changing  the 
National  Status  of  himself  and  his  wife  when  he  pleases,  should 
also  have  the  power  of  modifying,  for  the  sake  of  his  own  pri- 
vate and  personal  advantage,  the  settlement  of  property  made 
by  the  Law  at  his  marriage  (/). 

CCCCXLVII.  Does  the  Law  of  the  Matrimonial  Domicil 
affect  property  acquired  subsequently  to  the  marriage,  after 
the  original  Domicil  has  been  lost  and  a  new  one  obtained  ? 
A  question  certainly  of  no  mean  difficulty. 

**  In  the  opinion  of  the  greater  numl)er  of  jurists "  (Mr. 
Burge  observes),  "  not  only  the  property  which  had  been 
'*  acquired  by  the  husband  and  wife  before  their  removal 
**  from  their  Matrimonial  Domicil,  but  even  that  acquired  in 
"  their  new  Domicil,  is  subject  to  the  Law  of  the  Matrimonial 
"  Domicil  (gy 

The  highest  French  authorities  and  the  decifflons  of  the 
French  Courts  support  this  poedtion. 

The  Court  of  Paris  in  1849,  and  the  Court  of  Cassation  in 
1854,  decided,  conformably  to  the  opinion  of  Fselix,  that  le 
rSgime  Tnatrimonial  once  established,  ought  not  to  be  af- 
fected either  by  a  change  of  National  Status  or  of  Domicil 
on  the  part  of  the  husband  (h).  Therefore,  the  French  Courts 
have  holden  in  the  case  of  an  Englishman,  who,  having 
married  without  express  contract,  established  himself  and 
became  naturalized  in  France,  and  who  had  purchased  in 
France,  conjointly  with  his  vdfe,  property  considered  by  the 
Law  of  France  as  vmmoveahle,  that  he  obtained  this  property 
solely  to  himself,  because  such  was  the  English  Law,  which 
was  the  Law  of  the  Matrimonial  DomidL 

A  stronger  instance  of  the  application  of  what  appears  to 


(/)  FaliXi  8.  91,  and  authorities  there  cited. 
(g)  1  Surge  Comm.  Pt.  I.  c  vii.  8.  21. 
(A)  /Ww:,  s.  91. 
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the  writer  of  these  pages  to  be  a  sound  maxim  of  the  jvs 
gentium  cannot  well  be  imagined  (i). 

CCCCXLVIII.  Of  the  three  opinions,  namely: — 

1.  That  in  the  absence  of  express  contract^  the  Law  of  the 
Matrimonial  Domicil  governs  always  and  everywhere,  all 
property  of  the  married  parties,  as  the  necessary  legal  result 
of  the  tacit  contract  between  them  : 

2.  That  there  is  no  such  tacit  contract,  but  that  the  Law  of 
actual  Domicil  governs  the  property,  and  therefore  in  the 
event  of  a  change  of  Domicil,  there  may  be  a  new  law  affecting 
the  property: 

3.  The  intermediate  opinion,  that  there  is  no  tacit  contract, 
but  that  a  change  of  domicil  does  not  affect  property  already 
already  acquired,  but  only  property  acquired  under  the  new 
domicile : 

Savigny  declares,  that  he  adopts  without  hesitation  the  first 
opinion,  and  reasons  to  the  foUowing  effect  :— 

The  first  opinion  is  in  accordance  with  the  natural 
feeling  of  right  and  justica  It  was  competent  to  the  wife— 
before  marriage  a  free  agent^-to  have  insisted  upon  any 
stipulations  which  she  liked,  as  a  condition  of  her  consent  to 
the  contract  She  has  not  chosen  to  do  so,  but  has  relied, 
instead,  upon  the  Law  of  the  Matrimonial  Domicil,  and  she 
has  naturally  counted  upon  the  continuance  of  that  Law.  Sub- 
sequently to  the  execution  of  the  contract,  the  husband,  in  the 
exercise  of  his  undoubted  right,  changes  his  Domicil :  and 
thereby  subjects  their  joint  property  to  the  operation  of  a  new 
Law. 

If  the  wife  consent  to  this,  cadU  quasstiOy  as  lawyers  speak ; 
for  she  might  by  a  new  contract  modify  her  rights.  But,  if 
she  does  not  consent,  is  it  competent  to  one  party  to  the 
contract  to  alter,  by  his  single  will,  the  conditions  of  it,  and  so 
as  to  injure  the  other  party  ?  It  is  to  prevent  the  possibility  of 
such  an  injustice,  that  the  doctrine  of  the  tacit  contract  is 


(t)  See  if.  DemongtojCs  note  to  his  edition  of  F<dix  (18^6),  t.  i.  p.  197. 
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maintained.      The  impugners  of  this  doctrine  have  always 
recoiled  from  this  argument 

But,  in  truth,  the  same  goal  may  be  reached  by  a  different 
way.  In  every  contract,  be  it  express  or  tacit,  the  conformity 
of  two  wills  is  supposed;  both  parties^  therefore,  ought  to 
know  and  understand  the  subject  of  their  agreement 

CCCCXLIX.  But,  at  the  celebration  of  a  marriage,  can  it  be 
said  that  both  parties,  more  especially 'that  the  wife,  understood 
the  Law  of  Property?  Certainly  not;  and  therefore,  the  pre- 
sumption of  a  tacit  contract  is  inadmissible.  But  then  it  is  to  be 
remembered,  that  the  voluntary  submission  of  the  parties  is 
the  foundation  of  the  authority  of  the  local  law ;  that  volun- 
tary submission  may  be  expressed  negatively,  as  by  the  absence 
of  contradiction.  In  the  case,  however,  of  the  disagreement  of 
husband  and  wife,  there  is  no  such  voluntaiy  submisfflon  to 
the  local  law  of  the  new  Domicil ;  therefore,  there  is  no  foun- 
dation whatever  to  rest  a  change  of  the  rights  of  the  conjugal 
union  even  in  the  opinion  of  those  who  hold  that  the  local  law 
and  not  the  conti*act  governs  the  question.  A  different  doctrine, 
therefore,  leads  us  to  the  same  result  as  the  tacit  contract ; 
namely,  the  unchangeableness  of  the  Law  of  the  Matrimonial 
DomiciL  Another  way  of  stating  the  matter  m,  that  those  who 
maintain  this  unchangeableness,  not  on  the  ground  of  a  tacit 
contract,  but  on  the  ground  of  the  right  accruing  from  the  Law 
of  the  Original  Domicil,  seem  to  adopt  the  doctrine  of  a  ficti- 
tious contract,  such  as  prevails  in  the  case  of  the  pigntia  taciti 
contracturrif  which  does  not  require  that  the  parties  should 
clearly  understand  the  consequence  of  their  act :  It  is  a  mere 
difference  of  expressioa  Tlie  essential  point  is,  that  each 
party  has  a  distinct  definite  right  independent  of  the  arbitrary 
will  of  the  other  (i). 

CCCCL.  Savigny  points  out  the  injustice  and  cruelty  of 
the  doctrine  that  the  change  of  the  husband's  Domicil  affects 
property  already  acquired,  by  this  illustration : — ^A  rich  man 


(k)  Savigny,  viii.  b.  379. 
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mairiee  a  poor  woman,  and,  by  the  Law  of  the  Matrimonial 
Domidl,  marriage  creates  a  community  of  goods  in  the  widest 
sensa  He  afterwards  transfers  his  Domidl  to  a  State  in 
which  the  Law  of  the  Dotal  Regime  (JDotalrTeckt)  prevails ; 
and  the  wife,  according  to  this  doctrine,  loses,  without  her 
consent,  the  portion  of  property  which  she  has  already 
acquired. 

Savigny,  nevertheless,  agrees  with  Wachter,  that,  if  in  the 
new  Domicil  there  prevailed  a  law  of  the  most  rigorous  obliga- 
tion and  exclusive  character — a  law  for  instance,  which  forbade 
a  marriage  to  be  contracted,  except  under  the  Dotal  Regime, 
and  that  no  stipulations  relating  to  a  marriage  otherwise  con- 
tracted, should  be  executed  in  the  territory ;  such  a  law  would 
constitute  an  odious  but  binding  exception.  Of  the  existence 
of  such  a  law  he  ia  happily  ignorant  (/). 

CCCCLL  The  Law  of  the  kingdom  of  Prussia  is  in'  its 
general  character,  and  with  some  subordinate  exceptions,  in 
accordance  with  the  opinion  expressed,  by  Savigny,  and  holds, 
that  the  Law  of  the  Matrimonial  Domicil  is  always  and  every- 
where binding. 

CCCCLII.  What  effect  has  the  change  of  Domicil  on 
immoveable  property? 

The  great  majority  of  foreign  jurists  hold  that  the  Law  of 
the  Matrimonial  Domicil  affects  immoveable  property,  and 
remains  imaltered  by  the  change  of  DomiciL 

We  have  seen,  in  the  case  recently  dted,  how  strongly  the 
French  Tribunals  hold  this  opinion.  And  it  certainly  appears 
to  be  the  legitimate  conclusion  from  the  premiss  that  the  Law 
of  the  Matrimonial  Domicil  is,  in  the  absence  of  express  con- 
tract, the  Law  which  governs  the  Marriage  Contract^  whether 
this  premiss  be  founded  on  the  hypothesis  of  a  tadt  contract, 
or  on  the  hypothesis  of  a  voluntary  submission  to  the  Law 
of  the  Matrimonial  DomidL 

CCGCLIIL  According  to  the  French  Law,  persons  may  be 


(Q  Savigny,  vnL  b.  379. 
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married  under  (1)  commuruiute  de  hienSj  or  (2)  the  regime 
dotal.  And  the  best  authorities  hold,  that,  in  the  absence  of 
any  express  stipulation  to  the  contrary,  it  is  for  the  Law 
of  the  Matrimonial  Domicil  to  decide  under  which  of  these 
two  the  marriage  was  contracted. 

But,  if  that  Law  decide  in  favour  of  the  regime  dotaZy  the 
questions  remain,  (I)  what  property  is  dotal?  (2)  what  is  the 
condition  of  the  dotal  property  {biens  dotauoS)  ?  e.  g.,  is  it 
alienable  or  not  ?  and  by  reference  to  what  law  are  tiiese 
questions  to  be  answered  ?  Faelix  and  some  Authors  are  of 
opinion  that  here  the  lex  situs  governs;  because  these  are 
matters  under  the  control  of  the  Real  Statute  (m). 

M.  Demangeat  (n)  shows  very  forcibly  the  inconsistency  and 
weakness  of  this  opinion,  and  observes  that  the  third  article  of 
the  Code  ''les  immeubles  mdme  ceux  poss^d^s  pas  les 
etrangers,  sont  regis  par  le  loi  Frangaise"  does  not  apply  to 
a  case  where  the  judge  is  simply  called  upon  to  interpret  the 
intention  of  contracting  parties ;  and  that  the  French  Tri- 
bunals have  more  than  once  decided  that  this  article  of  the 
Code  was  not  applicable  to  the  case  of  an  Englishman  who 
had  married  without  contract,  and  had  afterwards  purchased 
immoveable  property  in  France.  He  says,  those  who  hold  the 
contrary  opinion,  are  influenced  by  the  maxim  of  the  Roman 
Law,  "  interest  Reipublicce  muUeres  dotes  salvos  hahere**  and 
consider  the  question  of  the  alienability  or  inalienability  of 
Dotal  Property,  as  a  matter  of  public  order.  He  denies  that 
the  Eoman  maxim  framed  to  encourage  second  marriages,  is 
applicable  to  Christian  States ;  and  maintains  strongly  the 
authority  of  the  Law  of  the  Matrimonial  Domicil  over  all 
immoveables  everywhere,  except,  indeed,  in  States  which 
have,  by  express  positive  law  forbidden,  as  a  matter  of  public 


(m)  Fcdix^  8.  60. 

(n)  Note  to  Fcdix,  s.  90. 

See,  also,  M,  Demangea^$  essay  already  cited. 

Du  StaiiU,  Personnel, 

Rev,  Prat,  de  Dr,  FrantytUy  pp.  69,  60, 61. 
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policy,  the  application  of  this  Law  to  immoveables,  within  the 
limits  of  theur  territory  (o). 

CCCCLIV.  The  answer  to  the  two  last  questions  (7,  8,) 
propounded,  will  be  easily  anticijmted. 

(7)  Where  there  has  been  an  express  contract,  the  stipula- 
tions contained  in  it  are  everywhere  of  binding  force. 

(8)  With  respect  to  the  interpretation  of  such  a  contract,  it 
must  be  according  to  the  Law  of  the  Matrimonial  Domicil: 
nor  in  this  case  is  there  even  the  presumption  which  arises 
in  the  case  of  other  contracts,  that  the  parties  intended  to 
refer  to  the  lex  lod  contractus  {p). 

CCCCLV.  )8.  Upon  the  subject  of  the  property  of  married 
persons,  we  have  now  considered  the  opinions  of  jurists,  and  the 
decisions  of  judges,  in  those  States  of  the  European  Continent 
whose  jurisprudence  is  founded  on  the  Roman  Law.  We 
have  now  to  consider  the  Law  of  England  and  of  the  United 
States  of  North  America  upon  the  same  subject :  and  first, 
as  to  the  latter  country. 

CCCCLVI.  The  United  States  of  North  America  are 
governed  partly  by  the  English ;  partly,  that  is,  in  Louisiana,  by 


(o)  Jioceo  IB  very  clearly  of  the  same  opinion,  '*  S^immagini  che  ai 
stipuli  in  Napoli  un  contratto  di  matrimouio— oon  le  forme  e  le 
solennitil  chieste  dalle  leggi  nostre.  S'immagini  ancora  che  i  conjugi 
e  massime  il  marito  poeaedano  alcana  propriety  immobUiare  vel 
territorio  Francese.  Poste  le  cose  dette  di  sopra,  senza  alcan  dubbio 
qnesto  contratto  al  pari  degli  altri,  come  la  prnova  della  convenzione 
avata  fra  i  consorti  e  delle  mutue  loro  obligazioni  e  diritti,  avnH  effetto 
eziandio  sopra  i  beni  collocati  nell'  estere  contrade.** — Pp.  294-5. 

(p)  £n  g6n6ral  {M,  Demangeat  observes),  poor  interpreter  un  acte 
dont  les  clauses  sont  obscures,  pour  supplier  h  ce  qu*il  y  a  d'insuffisant 
dans  Texpression  de  la  volont6  dee  parties,  on  recourt  ^  la  loi  du  lien 
on  I'acte  a  6t6  paas^ :  il  est,  en  effet,  asaez  naturel  de  presumer  qui 
c'68t  ^  cette  loi  que  les  parties  ont  voulu  se  r6^rer.  Mais  en  matidre  de 
conventions  matrimoniales  la  mdme  pr6somption  ne  s'applique  plus,  et 
Ton  netient  pas  compte  de  oe  que,  par  ev^nement,  ces  conventions 
aurait  6t6  -psjaa^ea  a  le  manage  lui  mdme  c616br6  ailleurs  qu*  au  lieu 
du  domicile  du  man." — Bev.  PrcU.,  itbi  supr.  p,  59. 
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the  Boman  Law.  In  Louisiana  the  Law  of  the  coTnmunio 
bonorum,  between  husband  and  wife,  prevails.  Some  of  th^ 
important  questions  which  have  been  already  discussed  in  this 
chapter  have  been  the  subject  of  decisions  in  the  tribunal  in 
that  State  before  its  present  Revised  Code  was  passed,  which 
contains  special  provisions  thereupon. 

CCCCLVII.  The  Supreme  Tribunal  of  Louisiana  has 
holden — 

1.  That  the  Law  of  Community  is  a  Real  Statute  relating 
to  Things  rather  than  Persona 

.2.  That  where  there  is  an  Express  Contract,  that  governs 
all  previously  acquired  property. 

3^  Tliat  where  there  is  no  Express  Contract,  the  Law  of 
the  Matrimonial  Domicil  governs  the  subject 

4  In  both  cases  all  property  acquired  after  marriage  by 
persons  who  have,  since  their  marriage,  come  to  dwell  in 
Louisiana,  is  governed  by  the  Law  of  Community  which 
prevails  in  that  State. 

5.  It.  is  not  competent  to  persons  residing  in  Louisiana  to 
enter  into  a  marriage  contract  which  provides  that  the  effects 
of  it  on  their  property  shall  be  governed  by  a  foreign  Law. 
In  the  case  which  elicited  this  decision,  the  marriage  was 
celebrated  in  the  State  of  Louisiana  (q). 

6.  A  man  ran  away  with  a  yomig  lady  (r),  a  minor  of 
thirteen  years  of  aga  Both  of  them,  at  the  time,  were 
domiciled  in  Louisiana  They  were  married,  vtrithout  the 
consent  of  her  parents,  at  Natchez,  in  Mississippi,  and  they 
then  returned  to  Louisiana  The  wife  afterwards  died,  while 
they  were  living  in  that  State ;  after  her  death,  her  mother 
claimed  her  property,  as  it  would  descend  by  the  Law  of 
Louisiana.  The  court  pronounced  in  &vour  of  her  claim, 
on  the  double  ground — 

a.  That  the  parties  had  the  State  of  Louisiana  in  contem- 
plation of  their  contract 

(q)  Bourcier  v.  Lanceiey  3  Martin's  {Americ,)  Rep,  687,  Story ^  s.  179. 
(r)  Le  Bretofi  v.  NovLchet^  3  MartirCs  (Americ,)  Hep.  60—73. 
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)3.  That  the  miuor  could  not  remove  the  incapacity  which 
the  Law  of  her  Domidl  (Louigiana)  had  affixed  upon  her, 
to  the  detriment  of  a  citizen  of  Louisiana.  By  that  law  a 
minor  who  marriee  cannot  give  away  any  part  of  his  property 
without  the  sanction  of  those  whose  consent  is  necessary  for 
the  validity  of  the  marriaga  By  the  Law  of  the  Domicile 
the  mother  was  entitled  to  the  inheritance  of  her  child.  It 
was  not  the  Municipal  Law  of  Mississippi  wliich  was  to 
govern  the  case ;  but  International  Law,  according  to  which 
personal  incapacities,  affixed  by  the  Law  of  the  Domicil, 
travel  with  the  person  whithersoever  he  goes  (s). 

7.  A  marriage  settlement,  executed  in  another  State,  where 
the  parties  at  the  time  redded,  and  where  the  property  was 
situated,  if  valid  by  the  laws  of  the  place  where  made, 
cannot  be  affected  by  the  subsequent  dwelling  of  the  parties 
in  another  State  (Q. 

CCCCLYIII.  Story  says  that  these  doctrines  of  the 
Louisiana  Courts  will,  "most  probably,  form  the  basis  of 
"  the  American  jurisprudence  on  this  subject  *'  (u).  And 
he  lays  down  the  following  propositions  (x)  as  those  which, 
though  not  universally  established  or  recognized,  are  no  where 
gainsaid  by  **  domestic  authority,''  and  ought  to  be  adopted. 

(1.)  '^  Where  there  is  a  marriage  between  parties  in  a 
*^  foreign  country,  and  an  express  contract  respecting  their 
"  rights  and  property,  present  and  future,  that^  as  a  matter 


(«)  This  doctrine  is  the  reverse  of  what  Siary  has  holden  on  the 
validity  of  foreign  marriages  in  fraudem  legis  dometticce^  and  identichl 
with  that  of  Continental  Jorista  and  Brook  ▼.  Brook  (vide  ante); 
therefore  Story,  though  he  adopts  these  Louisiana  decisions  as  the 
general  Law  of  the  North  American  United  States,  says  '  *  npon  some  of 
the  doctrines  of  which,  as  stated  by  the  Court,  there,  perhaps,  may  he 
reason  to  pause  ;  but  the  grounds  are,  neyertheless,  stated  with  great 
force."— iStoiy,  s.  180. 

(0  Young  ▼.  Templeton^  4  LotUa  Rep.  254. 

Story,  8.  182.  a  (last  ed.) 

(u)  lb,  8.  183. 

(4?)  lb.  n.  184,  6,  «,  7, 8. 
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"  of  contract^  will  be  held  equally  valid  eveiywhere,  unless, 
'*  under  the  circumstances,  it  stands  prohibited  by  the  Laws 
"  of  the  country  where  it  is  sought  to  be  enforced.  It  will 
"  act  directly  on  moveable  property  everywhere.  But,  as  to 
"  immoveable  property  in  a  foreign  territory,  it  will,  at  most, 
^'  confer  only  a  right  of  action,  to  be  enforced  according  to 
"  the  jurisprudence  rei  aitce  (y), 

(2.)  "  Where  such  an  express  contract  applies  in  terms,  or 
"  intent  only,  to  present  property,  and  there  is  a  change  of 
"  Domicil,  the  Law  of  the  actual  Domicil  will  govern  the 
"  rights  of  the  parties  as  to  all  future  acquisitions  (z). 

(3.)  "  Where  there  is  no  express  contract,  the  Law  of  the 
"  Matrimonial  Domicil  will  govern,  as  to  all  the  rights  of 
"  the  parties  to  their  present  property  in  that  place,  and  as 
''  to  all  personal  property  everywhere,  upon  the  principle 
"  that  moveables  have  no  aUus,  or  rather,  tliat  they  accompany 
''  the  person  everywhere.  As  to  immoveable  property,  the 
"  Law  rei  aUce  will  prevail  (a). 

(4.)  "  Where  there  is  no  change  of  Domicil,  the  same  rule 
'^  will  apply  to  future  acquisitions,  as  to  present  property. 

(5).  "  But>  where  there  is  a  change  of  Donucil,  the  law  of 
"  the  actual  Domicil,  and  not  of  the  Matrimonial  Domicil, 
"  will  govern  as  to  all  future  acquisitions  of  moveable  property ; 
"  and,  as  to  all  immoveable  property,  the  law  rei  sitce  (b). 

(6.)  "And  here  also,  as  in  cases  of  express  contract,  the 
"  exception  is  to  be  imderstood,  that  the  Law  of  the  place 
''  where  the  rights  are  sought  to  be  enforced,  do  not  prohibit 
"  such  arrangements ;  for,  if  they  do,  as  every  nation  has  a 
''  right  to  prescribe  rules  for  the  government  of  all  persons 
"  and  property  within  its  own  territorial  limits,  its  own  Law, 
"  in  a  case  of  conflict,  ought  to  prevail  (c)." 


Stoiy,  8. 184. 
(«)  lb,  8. 186. 
(a)  76.  8.  186. 
(6)  lb.  B.  187. 
(c)  lb.  8. 188. 
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CCCCLIX.  It  remains  to  consider  the  Law  of  England 
upon  the  subject  of  this  Chapter,  which  is  not,  in  eveiy 
respect,  identical  with  the  propositions  laid  down  by  Story. 

The  effect  ascribed  by  that  Law  to  a  foreign  marriage, 
must  be  considered,  both  as  to  Personal  and  Real  Property. 
And,  first  it  may  be  well  to  state,  briefly,  the  Domestic  Law 
of  England — independently  of  any  express  contract — upon  an 
English  marriage  with  respect  to  both  kinds  of  Property. 

CCCCLX  Speaking  generally,  by  the  Common  Law  of 
England,  all  the  Personal  Property  of  the  wife — how  large 
that  category  is  will  be  considered  hereafter — whether  it  accrues 
to  her  before  or  after  her  coverture,  is  conferred  by  marriage, 
in  the  absence  of  express  contract,  upon  the  husband. 

Practically,  however,  this  rule  of  the  Common  Law  seldom 
operates  to  the  injury  of  the  wife ;  for  Courts  of  Equity 
allow  the  wife  to  have  a  separate  and  independent  estate  in 
whatever  property  or  interest  is  secured  to  her  through  the 
medium  of  a  trustee;  provided,  that  the  intention  of  the 
grantor  be  distinctly  declared,  that  she  should  have  it  to  her 
acle  cmd  separate  use.  And,  if  the  wife  become,  during  her 
coverture,  entitled  to  any  equitable  property,  Twt  settled  to  her 
sole  and  separate  use,  though  the  Courts  of  Equity  allow  the 
husband  to  claim  it  as  his  own,  they  will  not  assist  his  claim, 
except  on  the  condition  of  his  making  an  adequate  provision 
for  her  out  of  the  fund,  unless  she  already  enjoys  a  competent 
settlement,  or  freely  consents  to  its  being  paid  over  to  him 
without  condition. 

CCCCLXI.  As  to  that  peculiar  portion  of  Personal  Pro- 
perty called  chattels  real,  the  law  is,  that,  as  to  terms  of  years 
and  other  chattels  real,  of  which  the  woman  is  possessed  at 
the  time  of  the  marriage,  or  which  accrue  to  her  during 
coverture,  the  husband  becomes,  by  the  marriage,  possessed 
of  them  in  her  right ;  and  he  is  entitled,  not  only  to  the 
profits  and  the  management  during  their  joint  lives,  but  he  also 
may  dispose  of  them,  as  he  pleases,  by  any  act  during  the 
coverture ;  and  they  are  liable  to  be  taken  in  execution  for 
his  debts ;  and,  if  he  survives  her,  they  are  absolutely  his ; 
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but  he  cannot  devise  them  by  will :  and,  if  he  makes  no 
disposition  of  them  in  his  lifetime,  and  she  survives  him, 
they  remain  to  her  at  his  death,  by  virtue  of  her  original 
title,  and  shall  not  go  to  his  executors  (d), 

CCCCLXIL  As  to  Real  Property,  the  law  is,  that  all 
freeholds  of  which  the  wife  is  seised  at  the  time  of  the 
marriage,  or  afterwards,  are  by  law  vested  in  the  husband 
and  wife,  during  the  coverture,  in  right  of  the  wife.  During 
their  joint  lives,  the  husband  is  entitled  to  the  profits,  and 
has  the  sole  control  and  management ;  but  cannot  convey  or 
charge  the  lands  for  any  longer  period  than  while  his  own 
interest  continues.  If  her  real  estate  be  an  estate  of  inheri- 
tance, whether  fee  aimple  or  fee  tail,  and  he  had  actual  seisin 
thereof,  and  there  has  been  a  child  of  the  marriage  bom 
alive  and  capable  of  inheriting  the  property,  the  husband, 
upon  the  wife's  decease,  becomes  solely  seised  of  such  estate 
for  his  life,  and  is  said,  in  that  case,  to  be  tenant  by  the 
courtesy  of  England.  But,  subject  to  these  limited  rights  of 
the  husband,  the  freeholds  of  the  wife  are  not  affected  by 
the    marriage,   and   continue   to   belong  to   her   and    her 

heirs  (e). 

CCCCLXIII.  In  England  there  are  two  modes  of  pro- 
viding for  the  wife  out  of  the  husband's  real  estate : — 

I.  By  Dower. 

IL  By  Jointure  or  Settlement;  that  is,  what  has  been 

called  express  cordract. 

1.  Dower  is  the  provision  made  by  the  Common  Law,  for 
the  support  of  the  wife,  and  the  nurture  and  education  of 
younger  children. 

It  is  thus  described  by  Littleton  (/) :— "  Tenant  in  Dower 
''  is  where  a  man  is  seised  of  certain  lands  or  tenements 
« in  fee  simple,  fee  tail  general,  or  as  heir  in  special  twl, 
"  and  taketh  a  wife  and  dieth,  the  wife,  after  the  decease 


(d)  Stephen's  {Blaektton^t)  Comm,  vol  ii.  p.  300. 
le)  lb.  p.  2d9. 
(/)  S.  36. 
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''  of  her  husband,  shall  be  endowed  of  the  third  part  of 
**  such  lands  and  tenements  as  were  her  husband  s  at  any 
^'  time  during  the  coverture,  to  have  and  to  hold  to  the 
"  same  wife  in  severalty  by  metes  and  bounds,  for  the  tenn 
*'  of  her  life,  whether  she  hath  issue  by  her  husband  or  no, 
*'  and  of  what  age  soever  the  wife  be,  so  as  she  be  past 
"  the  age  of  nine  years  at  the  time  of  the  death  of  her 
*'  husband  "  (A). 

CCCCLXIV.  2.  The  other  mode  of  providing,  in  England, 
for  the  vofe's  maintenance,  is  by  jointure,   or  settlement 
"  The  rule  of  the  Common  Law,  that  the  widow's  acceptance 
"  of  a  collateral  satisfaction  of  or  out  of  lands  in  which  she 
was  not  dowable,  was  no  bar  to  her  title  to  dower  in  those 
to  which  that  title  attached  (i),  imited  with  the  inconve- 
nience which  would  have  ensued  after  the  passing  of  th^ 
StiEitute  of  Uses  (k),  induced  the  Legislature,  by  that  act. 
to  enable  the  husband  to  bar  efifectually  the  wife^s  right 
to  Dower,  by  making  a  provision  for  her  before  marriage 
in  lieu  of  it,  and  which  is  known  by  the  name  of  her  Join- 
« ture  "  (I). 

The  statute  enacted  that  where  purchases  or  conveyances 
had  been,  or  should  be,  made  of  any  lands,  tenements,  or 
hereditaments,  by  or  to  the  use  of  the  husband  and  wife  in 
tail,  or  to,  or  to  the  use  o^  one  of  them  in  tail,  or  for  their 
lives,  or  the  life  of  the  ynfe,  for  her  jointure,  every  woman 
married,  having  such  jointure  made,  should  not  claim,  nor 
have  any  title  to  Dower  to  the  residue  of  the  lands,  &c., 
which  at  any  time  were  her  husband  s  by  whom  she  had 
jointure"  (m). 

Li  the  construction  of  this  Statute,  Courts  of  Law,  having 
reference  to  the  widow's  tiUe  to  Dower,  in  lieu  of  which 


(A)  Bright's  Hu^and  and  Wife,  vol.  i.  p.  321. 
(t)  Co.  Litdeton,  36  b. 
{k)  27  Hen.  VIII.  c.  10,  b.  6. 
(0  Brighfs  Etuband  and  Wife,  vol.  i.  p.  433. 
(m)  lb. 
VOL.  IV.  X 


it 

n 
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jointures  were  substituted,  have  required  the  jointure,  aa  in 
time  of  commencement,  certainty,  interest,  &a,  to  be  as 
beneficial  to  the  widow  as  her  dower  (n). 

CCCCLXV.  As  to  the  application  of  this  Law  to  aliens, 
it  is  to  be  observed  that,  formerly,  in  England,  the  wife 
of  an  alien,  unless  she  was  Queen  Consort,  was  excluded 
from  Dower.  And,  if  she  were  made  a  denizen,  her  Dower 
did  not  attach  upon  estates  previously  disposed  of  by  her 
husband,  denization  having  no  retrospective  effect;  but  it 
was  otherwise,  if  she  were  naturalized.  Afterwards,  all  ali^i 
women,  married  by  license  of  the  king,  were,  by  special 
statute,  entitled  to  Dower  in  the  same  manner  as  English 
women.  And  now,  by  recent  statute  (o),  the  rights  of  natural 
bom  subjects  are  extended  to  aU  alien  wimen  married  to 
any  natural  bom  subjects  or  persons  naturalized  ( p). 

CCCCLXVL  The  decisions  of  the  English  Tribunals  esta- 
blish, as  a  maxim  of  English  Jurisprudence,  that  where  there 
is  an  express  contract,  it  is  governed,  as  to  its  construction, 
by  the  Law  of  the  Matrimonial  DomiciL 

CCCCLXVIT.  In  Dues  v.  Smith  (g^)— one  of  the  early 
oases — ^the  Master  of  the  Rolls,  in  1822,  made  an  Order 
that  money  belonging  to  the  wife  be  paid  to  the  husband, 
the  parties  being  subjects  of  Denmark,  and  the  Law  of  that 
country  not  requiring  a  settlement 

CCCCLXVIII  In  the  case  of  Anatruther  v.  Adair  (r), 
it  was  decided  by  Lord  Chancellor  Brougham,  in  1834,  that 
where  a  contract  is  made  between  persons  domiciled  in  a 
foreign  country,  and  in  a  form  known  to  the  Law  of  that 
country,  the  Courts  in  administering  the  rights  of  parties 
under  it,  will  give  it  the  same  construction  and  effect  as 
the  foreign  Law  would  have  given  to  it      Where,  therefore, 


(n)  Briffhfs  Hiuband  and  Wife,  vol.  ii.  p.  436. 

\o)  7  &  8  Vic.  c.  66. 

(p)  Bright,  on  Hiubandand  Wife,  32S. 

(q)  Jaeob^s  Rep.  p.  644. 

(r)  AnstnUher  v.  Adair,  2  Jiylne  <t  Keene,  p.  613  (a.d.  1834). 
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a  domiciled  Scotchman  is  entitled,  in  ScoUcmd,  by  virtue  of  a 
Marriage  Contract  executed  there,  and  in  the  Scotch  form,  to 
receive  whatever  property  accrued  during  coverture  to  his 
wife,  this  Court  will  enforce  his  right,  as  against  any  such 
property  coming  within  its  jurisdiction,  and  will  not  raise  an 
English  equity  for  a  settlement  in  favour  of  the  wife,  in 
opposition  to  the  provisions  of  the  Scotch  contract 

CCCCLXIX.  In  Byam  v.  Byam,  in  1854,  the  Master  of 
the  Rolls,  in  his  judgment^  observed : — "  This  is  a  cause,  the 
"  object  of  which  is,  to  obtain  from  the  Court  its  opinion 
^'  upon  the  construction  to  be  put  on  certain  articles  of 
"  Marriage,  entered  into  between  Major-General  Byam  and 
^^  his  wife,  then  Miss  Temple,  at  Florence,  in  the  month  of 
"  September,  1829.  Properly  speaking,  a  marriage  settlement 
**  ought  to  be  executed  in  pursuance  with  those  articles^ 
''  carrying  their  executory  provisions  into  effect  The  parties^ 
''  however,  are  desirous  to  avoid  that  expense,  and  this 
"  object  may  be  accomplished  by  obtaining  from  this  Court 
"  a  declaration  as  to  the  true  meaning  of  the  articles,  upon 
''  which  declaration  the  parties  will  be  able  to  act,  with- 
"  out  causing  a  formal  instrument  to  be  prepared  and 
^'  executed 

^*  The  articles  were  executed  at  Florerice,  and  were  drawn 
"  up  in  the  Italian  langucige ;  a  translation,  however,  is 
^'  verified,  for  the  purposes  of  this  cause,  and  it  is  not  dis- 
"  puled ;  and,  indeed,  it  is  so  expressed  in  the  body  of  the 
''  deed  itself,  that  this  is  an  instrument  entered  into  between 
/'  English  subjects,  and  to  be  construed  according  to  English 
"  rules  of  construction  "  (a). 

CCCCLXX  EngUsh  subjects  may  agree  that  their  contract 
shall  be  according  to  a  Foreign  Law.  In  the  case  of  Hate  v. 
Smyth  (Q,  before  the  Master  of  the  Bolls,  in  1854,  it  appears 
that  doubts  were  raised  whether  a  marriage  between  English 


(s)  19  BeavafCs  Rep  p.  62. 
(i)  18  Beavan's  Rep,  p.  112. 
x2 


308         JUS  OENTITJM — PRIVATE  INTERNATIONAL  LAW. 

subjects,  at  the  British  Embassy  in  Paris,  would  be  recog- 
nized as  valid  by  the  French  Tribunals,  and  whether  an 
ante-nuptial  settlement,  in  the  French  form,  followed  by 
such  a  marriage  only,  would  be  held  operative  in  France. 
In  this  case  a  Marriage  Contract  was  entered  into  in  Paris 
between  two  English  subjects,  according  to  the  formalities 
required  by  the  French  Law,  in  anticipation  of  a  mar- 
riage to  be  solemnized  "  suivant  la  loi."  A  valid  English 
marriage  took  place  at  the  Embassy,  but  no  marriage 
ceremony  took  place  according  to  the  French  forms  and 
solemnities. 

It  was  holden  that  the  marriage  '^euiva/rvt  la  loi''  was 
Ailfilled  by  the  English  marriage,  and  that  the  settlemeTU, 
being  to  regulate  an  English  marriage,  was  valid  here, 
notwithstanding  that,  according  to  the  French  Law,  the 
marriage  and  the  settlement  might  be  inoperative ;  it  was  there- 
fore decided  in  this  case,  contrary,  it  will  be  remembered,  to 
the  decision  of  the  American  Court  (u),  that  English  subjects^ 
on  their  marriage,  may  stipulate  that  their  marriage  rights 
shall  be  regulated  by  the  Law  of  a  foreign  country,  and  this 
Court  will  enforce  such  a  contract. 

CCCCLXXI.  In  a  very  recent  case  the  proposition — ^that 
the  Marriage  Contract  is  regulated  by  the  Law  of  the  Domicil 
of  the  parties  at  the  time  when  the  contract  was  entered  into^ 
was  laid  down  as  an  unquestionable  maxim  of  English  juris- 
prudence (x). 

CCCCLXXII.  In  Dun^^am,  v.  Ca/nrum  (y),  the  Master  of  the 
Rolls,  in  giving  judgment,  reviewed  all  the  former  decisiona  He 
said : — "  The  question,  as  it  appears  to  me,  may  be  properly 
*'  thus  stated : — Did  the  change  of  DoTrdcU  superinduce  a 
"  disabHAty  in  the  wife  to  give  a  receipt  not  eodstimg  by  the 


(tf)   Vide  ante,  p.  300. 

(x)  In  the  matter  of  WnghCe  Trtuts  (1856)--Xay  <fc  Johmona  Rep. 
vol.  ii.  p.  695. 
(y)  18  Beavan^e  Rep.  p.  128. 
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*'  Scottish  law  f  I  am  of  opinion  that  it  did  not,  and  that 
''  to  hold  that  it  did,  would  he,  in  reality,  to  hold  that  the 
"  construction  of  the  contract  is  different  in  England  from 
''  what  it  is  in  Scotland,  When  these  parties  entered  into 
"  the  Marriage  Contract,  they  agreed  that  the  joint  receipt 
^*  of  the  wife  and  husband  should  be  a  good  discharge  to 
*'  any  person  who  paid  to  them  after-acquired  property  of 
"  the  wife.  This  is,  in  my  opinion,  the  effect  of  the  contract, 
'^  as  established  by  the  opinions  of  the  Scottish  lawyers.  It 
"  is,  as  it  appears  to  me,  a  part  of  the  contract,  according 
"  to  the  construction  of  the  Law  of  the  coimtry  which  governs 
'*  it,  that  the  married  woman  may,  in  this  respect,  act  as  a 
"femme  sole,  and  give,  or  concur  in  giving,  a  receipt.  If 
"  I  am  right  in  considering  this  to  be  a  question  of  con- 
"  stmction,  this  settles  the  matter.  If  the  English  words, 
"  *  that  the  after-acquired  property  should  be  for  the  sole 
"  *  and  separate  use  of  the  wife  absolutely,'  had  been  inserted 
"  in  this  contract,  she  could,  according  to  the  English  Law, 
"  have  given  a  good  receipt  for  the  money,  and  she  might 
''  have  dealt  with  it  as  she  pleased,  and  might  have  autho- 
"  rized  it  being  paid  to  her  husband.  Such  words  were  not 
"  inserted  in  the  contract,  because  they  are  not  words  used 
"  in  such  instruments  according  to  the  Scottish  form ;  but 
"  the  evidence  shows  that  the  words  used  in  the  contract 
have,  in  Scotland,  so  far  as  regards  the  extent  of  the 
interest  of  the  wife  in  this  property,  the  same  effect  as 
*^  would  have  been  given  in  an  English  settlement  to  the  words 
''  I  have  above  suggested,  if  they  had  been  introduced.  To 
"  create  a  disability  in  one  of  two  parties  to  a  foreign  contract, 
**  not  existing  according  to  the  law  which  governs  the  con. 
"  tract,  solely  by  reason  of  the  change  of  Domicil  of  the 
"  contracting  parties  to  a  country  where  such  a  disability 
"  exists,  appears  to  me  to  be  contrary  to  the  principles 
"  governing  such  casea  It  would  be,  1  think,  to  hold  that  a 
"  contract  is  to  bear  a  different  meaning  according  to  the 
''  place  where   it  is  acted  upon.     I  do   not  find  that  any 
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*^  of  the  cases  cited  lead  me  to  the  conclusion  that  such 
**  a  disability  would  be  produced  by  such  a  change  of 
"  Domidl 

"  The  cases  principally  relied  upon,  appear  to  me  to  confirm 
"  this  view  of  the  case.  In  Favhert  v.  Tursty  (z)  a  gentleman 
**  and  lady  had  married  in  Paris^  and  had  entered  into  a  Mar- 
"  riage  Contract  It  was  admitted,  that  the  custom  of  Paris 
"  would  not  follow  them  to  London,  whither  they  had  gone  to 
^'  reside  ;  but  the  Court  held,  that  the  true  construction  of  the 
"  contract  was,  that  the  custom  of  Paris  should  regulate  the 
''  distribution  of  their  estate.  This  made  the  question  of 
"  domidl  immaterial,  (a)  and  then  the  Court  acted  upon  that 
*'  contract  In  a  late  case  of  Sste  v.  Smn/jfthy  (6)  I  acted  on  the 
"  same  prindple.  The  case  otLashley  v.  Hogg,  (c)  establishes 
"  the  same  prindple.  The  Custom  and  Loajo  of  the  Coventry 
"  wiUfoUow  the  Domidl,  but  only  where  the  contract  of  the 
*^  parties  is  aUervt ;  where  the  contra^  governs  the  ddstribv4ion 
"  or  the  payment,  this  m,ust  be  the  same  wherever  it  is  acted 
"  upon.  The  case  of  MoMorudd  v.  Macdonald  (d),  which 
''  was  dted,  only  shows  that  the  duties  and  obligations  of 
**  persons  must  vary  with  the  change  of  Domicil,  but  this  only 
"  so  far  as  they  are  not  bound  by  contract  Don  v.  iipp- 
"  ma/iMfi  (e),  merely  establishes  this  proposition,  that,  though  a 
"  fordgn  contract  must  be  construed  as  it  would  be  in  the 
''  country  which  governs  it,  the  mode  of  enfordng  it  must  be 
"  according  to  the  Law  of  the  country  in  which  that  event  takes 
''  place ;  and  that,  on  this  principle,  the  Law  of  Prescription 
^'  obtaining  in  the  country  where  the  contract  was  sought  to  be 


(z)  I  Bro.  P.  a  {Znd  ed.)  129. 

(a)  WesUake,3eO. 

(6)  18  Beavan's  Rep.  112. 

(c)  Beported  in  the  Appendix  to  Mr.  Bobertson's  work  on  Sue- 
ceuums, 

(d )  8  BeR,  Murray,  dk  Youn^$  Rep,  830. 
(«)  5  aarke  <fc  Fin,  Rep  1. 
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'^  enforced,  must  prevail ;  in  fact,  it  was  there  held  not  to  be  a 
*'  question  of  construction  of  contract,  but  of  the  mode  in  which 
"  it  should  be  enforced. 

''  The  case  of  the  Duckeas  of  Bv/^inghcmi  v.  Wi/nier" 
"  bottom  (/),  which  is  peculiar,  does  not  appear  to  me  to  affect 
"  the  general  proposition  I  am  now  stating ;  and  the  case  of 
"  Anstruther  v.  Adouir  (g)  supports  the  view  that  the  Court, 
"  adfministervng  the  rights  of  parties  under  a  foreign  con- 
''  tract,  will  give  it  the  sa/me  effect  as  the  Law  of  that  country 
**  would  have  given  to  it,  whatever  rruiy  he  the  Domidl  of  the 
"  paries  toU  ;  and  I  acted  in  this  view  in  the  case  of  Este  v. 
"  Smith  (A)." 

CCCCLXXIII.  It  may  be  received,  thereforoi  as  a  maxim  of 
English  jurisprudence,  that  change  of  domicil  does  not  affect 
the  construction  of  an  express  Contract  of  Marriage. 

CCCCLXXIV.  In  a  later  case,  WatU  v.  Schrimpton  (t), 
before  the  Master  of  the  Bolls,  in  1855, — it  appeared  that  an 
Englishwoman  married  a  domiciled  Frenchman.  Articles 
were,  previous  to  the  marriage,  executed  in  the  English  form, 
by  which  the  wife  became  entitled  to  200Z.  a  year.  Her 
husband  afterwards  separated  from  her,  and  subsequently  the 
French  Court  condemned  her  for  adultery.  It  was  holden 
that  the  Contract  of  Marriage  was  English,  and  that  the  rights 
of  the  parties  were  to  be  regulated  by  the  English  Law,  and 
furUier  property  of  the  wife  having  fidlen  into  possession,,  and 
the  moral  conduct  of  both  parties  being  reprehensible,  the 
income  of  the  fund  was  ordered  to  be  equally  divided  between 
them. 

CCCCLXXY.  According  to  this  case,  property,  therefore, 
not  included  in  the  express  contract,  is  governed  by  the  Law 
of  the  actual  DomiciL 


(/;  13  BeUf  Murray,  S  Young's  Rep.  830. 

\g)  Mylne  d:  K,  Rtp,  613. 

(A)  IB  BeavarCs  B^,  11% 

(»)  21  Beavan's  Bep.  p.  97  (a.d.  1855). 
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CCCCLXXYI.  The  foregoicg  cafles  belong  to  the  category 
of  marriages  accompanied  by  an  express  contract  as  to  pro- 
perty. There  can  be  no  reasonable  doubt  that  the  same 
principle  is  applicable  to  property  accruing  to  married  persons 
which  has  not  been  the  subject  of  express  contract — ^the  prin- 
ciple, namely,  that  the  Law  of  the  Matrimonial  Domicil  will 
govern  the  rights  of  the  husband  and  wife,  as  to  their  property. 

CCCCLXXVII.  That  such  is  the  English  Law  seems  to  have 
been  assumed  by  the  analogy  adopted  in  the  following  case, 
which  related  immediately  to  the  ex-territorial  effect  of  a  foreign 
sentence  in  a  matter  of  commission  of  banruptcy  {k).  In  this  case. 
Lord  Meadowbank  observed,  *^  I  remember  the  judgment  in 
''  Struther's  case  being  pronounced.      I  can  tell  your  Lord- 
"  ships  that  it  was  a  most  important  case,  though  I  thought  it 
'^  went  a  step  beyond  the  rules  of  International  Law.     For  it 
''  was   formerly  a  principle  that  a   judicial    transfer    only 
"  operated  intra  Urritoriv/ni^  and  had  no  binding  influence 
''  beyond  it.     So  much  had  this  been  the  known  understand- 
^'  ing  of   the  Law  of  Scotland,  that  I  remember  struggling 
"  with   difficulty  at  the  bar,  in  a  case  where  the  English 
''  assignees  had  obtained  a  decree  against  their   debtor,  to 
''  enable  them  to  prevail  over  a  subsequent  arrestment     The 
''  question  was,  whether  the  commission  was  a  proper  mode 
*'  of  transferring  the  Dominion  in  Scotland,     I  succeeded  in 
''  the  case.      The  Court  held  that  there  was  a  title  to  pursue, 
''  but  that  it  required  the  interposition  of  the  Scotch  magis- 
**  trate  to  give  it  effect ;  that,  in  short,  I  had  a  good  title,  if  I 
"  chose  to  render  it  effectual     I  remember,  I  thought  that  it 
''  was  a  difficult  thing  to  deviate  so  far  from  principle  as  to 
"  transfer  property  in  Scotland  without  regard  to  our  own 
*'  forms  and  rules,  and  without  an  intimation  of  the  assign- 


{k)  The  Boycd  Bank  of  Scotland  and  others  {Creditors)  v.  Cutftbert  and 
others  {Assigivees,  dbe).— Rose's  {Bankruptcy)  Rep,  voL  i.  p.  481.  Appen- 
dix (A.D.  1813). 
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"  ment  or  anything  done  to  attach  the  property  according  to 
''  our  own  Law.  But,  what  I  yielded  to,  was  the  considera- 
**  tion  that  it  had  been  recognized  as  Law  by  judgments  of 
"  the  Chancellor  for  so  long  a  period  that  it  might  be  con- 
''  sidered  as  a  principle  of  the  Law  of  Nationa  Uquiparaivng 
'^  this  casef  to  the  ordimury  case  of  iransfereru^e  by  contract 
<'  of  Marriage,  when  a  lady  of  fortune^  having  a  great 
''  deal  of  moTiey  in  ScotUi'nd,  or  stock  vn  the  hariks,  or  pvilic 
"  companies  there,  rruirries  in  London,  the  whole  property 
"  is,  ipso  jure,  her  husband's.  It  is  assigned  to  hivfL  The 
"  legal  assignment  of  a  marriage,  operates  without  regard 
"  to  Territory,  all  the  world  over.  Feeling  this,  and  seeing 
"  the  predominant,  the  irresistible  necessity,  in  point  of 
''  expediency,  of  adopting  the  rule  that  Lord  Hardwicke 
*'  adopted  in  one  of  the  cases  mentioned  in  the  papers,  I,  for 
''  one,  am  bent  to  the  necessity  of  giving  effect  to  the  principle, 
'^  where  a  departure  from  it  would  be  attended  with  such 
"  inextricable  confusion." 

CCCCLXXYIII.  The  same  principle  seems  to  have  been  the 
foundation  of  the  recent  case  of  M'Gormick  v.  Oamett,  (I)  in 
which  it  was  decided  that  where  a  husband  and  wife  are 
domiciled  in  Scotland,  in  which  country  a  wife  has  no  equity 
to  a  settlement,  the  English  Court  will  order  payment  of  the 
wife's  legacy  to  an  assignee  of  the  husband. 

CCCCLXXIX.  There  does  not  appear  to  have  been  any 
English  decision  upon  the  point,  whether  in  the  absence  of  an 
express  contract  (m),  and  in  the  event  of  a  change  of  Domicil, 
the  Law  of  the  a^tuil  Domicil,  or  of  the  matrimonial 
Damicil,  should  govern  the  property  of  married  persons,  nor 
whether  a  distinction  is  to  be  made  between  property  accruing 
before  and  after  the  change  of  DomiciL 


« 


{J)6D€  Oex,  M.  dk,  G.  p  278  {before  the  Lords  Jtutioes,  1854). 
(m)  In  the  case  of  Watts  v.  ShrimpUm,  mentioned  above,  there  had 
been  an  express  contract,  vide  supra,  p.  311. 
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It  seems  to  the  writer  of  these  pages,  that^  as  to  property 
accruing  before  the  marriage,  it  must  obviously  be  considered 
that  the  wife's  rights  have  Tested,  and  cannot  be  affected  by 
any  subsequent  conduct  or  acts  of  the  husband :  and  that 
the  same  principles  will,  on  examination,  be  found  applicable 
to  property  acocruing  after  the  mairiage :  in  other  words,  that 
the  reasoning  of  Savigny,  and  of  the  jurists  who  agree  with 
him,  is  both  superior  to  that  of  Story,  and  more  in  harmony 
with  the  English  decisions  which  have  been  just  mentioned 
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CHAPTER  XX. 

MISCELLANEOUS  INCIDENTS  TO  MABBLAGK 

CCCCLXXX.  In  the  last  chapter,  the  effect  of  Marriage 
upon  the  property  of  married  persons  was  considered :  in  this 
it  is  proposed  to  notice  some  miscellaneous  incidents  to  the 
contract 

CCCCLXXXL  (1.)  Does  a  change  of  Domidl  aflfect  the 
Staivs  of  the  married  parties  ? 

**  Whatever  contrariety  of  opinion,''  Mr.  Surge  (a)  observes, 
**  may  exist,  respecting  the  effect  of  a  change  of  Domidl 
<'on  rights  of  property  acquired  under  the  Law  of  the 
**  Matrimonial  Domicil,  there  is  a  general  concurrence 
'*  amongst  jurists  (6)  in  holdipg  that,  although  the  Law  which 
**  confers  those  rights^  powers,  and  capacities,  is  strictly  a 
'^  Personal  Law,  yet  its  influence  exists  so  long  as  the  parties 
''  remain  subject  to  it  by  retaining  their  Matrimonial  DomiciL 
''  When  they  quit  that  Domicil,  and  establish  another,  their 
**  Status  is  governed  by  the  Law  of  the  latter,  and  their 
''  capacities  and  powers  are  those  which  that  Law  confersi'' 

CCCGLXXXII.  President  Bouhier  (c)  maintains  an  oppo- 
site opinion,  on  the  ground  that  the  Status  of  the  wife  ought 
not  to  depend  on  the  caprice  of  the  husband.  Such  a  doctrine, 
he  contends,  flies  in  the  £stce  of  the  rule  of  Law  which  does 


(a)  L  253. 

(6)  Jtodenlmrgh,  dejurt^  tit  2  ch.  1.  p.  105. 
J.  Voet  dejudunii,  1.  5,  t  L  n.  101. 
BouBenoiSf  t  1  tit  L  c.  2.  Obe.  iv.  p.  61. 
Fathier,  latr.  c.  10  tit  i.  n.  13,  p.  2. 

(c)  Lea  ooututMs  du  Duehe  de  Bourgogne  avec  les  obiervations  du 
Presideni  Bouhier ^  c.  xxviii,  3. 
Burge^  I.  257. 
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not  allow  a  right  onoe  duly  acquired,  to  be  takeu  away  with- 
out the  consent  of  the  person  possessed  of  iL  It  cannot  be 
said  that  a  wife  subTnita  herself  even  tacitly  to  the  Law  of  the 
new  Domicil;  she  only  obeya 

Merlin,  in  his  first  edition,  adopted  this  opinion ;  and  in  his 
second  (not  a  solitary  instance),  rejected  it,  and  admitted  that 
the  Status  must  be  governed  by  the  Law  of  the  actual  Do- 
midl  {d), 

CCCCLXXXIIL  An  important  case,  upon  the  prindple 
now  under  discussion,  was  decided  in  the  Court  of  Session 
in  Scotland,  in  1846.  In  this  case  it  was  sought  to  compel 
an  English  mother  to  aUment  a  chUd  bom  in  Scotland. 
The  following  remarks  were  made  by  the  Judges  as  to 
the  effect  of  Domicil  upon  Status,  and  the  recognition  of 
that  effect  by  the  coimtry  in  which  a  person,  domiciled  else- 
where, happened  to  be.  The  Lord  President  said : — "  I  have 
"  great  difficulty,  moreover,  in  holding  that  her  liability  is 
"  to  be  determined  by  the  Law  of  Scotland ;  and  I  am  rather 
"  inclined  to  the  opinion  that  she  has  the  StcUus  of  an 
'*  EnglishwoTfiany  and  tluit  it  is  the  Law  of  the  couTUry  of 
"  her  Domicil  that  roust  determine  her  obligatums  now/' 

Lord  Mackenzie,  in  the  same  case,  said : — "  But  the  incli- 
''  nation  of  my  opinion  is  to  hold  that  she  is  not  subject 
"  to  the  Law  of  this  country.  The  child  was  certainly  bom 
**  in  Scotland ;  but  the  mother  long  since  removed  to  England 
^*  and  acquired  an  English  Status,  If  an  English  couple 
"  were  to  come  here  and  acquire  a  Scotch  Domicil,  they 
"  would  not  import  the  English  Law  of  Status  with  them, 
''  with  the  view  of  excepting  them  from  the  obligation  to 
"  aliment  children,  imposed  upon  parents  by  the  Law  of 
"  Scotland.  In  the  case  of  Maidment,  where  an  English 
**  mother  was  sought  to  be  made  liable  to  a  child  in  aliment, 


{d )  Merlin,  t.  i.  b.  10,  pp.  532-3. 
£urge^  I.  257. 

(e)  Macdonald  v.  Macdonald;  BeU  dk  Murray^  Cases  dec,  in  the  Court 
of  Seesion,  vol.  viii.  (2ud  series),  p.  331. 
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^*  according  to  the  Law  of  Scotland,  the  point  was  not  argued 
"  On  the  whole,  I  think  we  ought  to  know  what  is  the 
'*  English  Law  as  to  the  liability  of  children  and  parents  in 
"  regard  to  aliment" 

Lord  Fullerton  said: — "It  has  been,  indeed,  contended 
"  thxit  the  domri  originated  at  the  child' 8  birth,  when  the 
**  mother  was  evhject  to  the  Scotch  Law,  and  that  it 
"  remained  in  abeya/ace  till  the  circumsta/ncea  of  ike  child 
^'  sanctioned  a  ckmri  for  dUment  But  the  obligation  to 
"  aliment  is  not  a  contingent  debt  of  this  sort.  There  was 
"  no  debt  contracted  at  birth.  The  foundation  of  the  claim 
**  is,  that,  after  the  birth,  circumstances  arose  which  warrant 
''  a  demand  for  aliment ;  but  the  obligation  only  comes  into 
"  existence  at  the  time  when  the  necessity  or  poverty  of  the 
"  child  requires  the  relief.  Therefore,  it  is  the  law  of 
"  England,  the  Law  of  her  Domidl  now,  which  must 
*'  declare  the  extent  and  msasv/re  of  her  liability;  and  if 
"  the  case  is  to  be  further  proceeded  with,  we  must  take 
"  the  opinion  of  English  lawyers  as  to  the  Law  of  England''  (/), 

Lord  Jeffrey  said : — **  The  whole  duties  and  liabilities  of 
"  Personal  Status  a/re  vmdeniahly  chamged  a^ccordi/ng  to 
'*  the  Law  of  every  new  Domidl.  With  regard  to  the 
"  subsisting  and  current  obligations  arising  from  Status,  the 
*'  Law  of  the  country  where  the  duties  are  to  be  fulfilled 
"  must  be  clearly  the  Law  to  measure  their  extent ;  and, 
''  therefore,  if,  by  the  Law  of  England,  this  claim  cannot  be 
"  sustained,  we  must  refuse  to  give  it  force  "  {g). 

It  is  important  to  observe  that  this  judgment  was  mainly 
founded  on  the  position  that  the  obligation— on  the  part  of 
the  mother— to  aliment,  was  not  an  obligation  contracted  at 
the  timie  of  the  birth  of  the  child,  but  arose  from  svhsequeTd 
circumstances.     This  decision  is,  therefore,  not  inconsistent 


(/)  Macdonald  v.  Macdtmald;  BeU  and  Murray,  Com*  Se.  in  the 
Court  of  Sesnon,  vol.  viii.  (8nd  serieB),  p.  836. 
iff)  Jb,  p.  837. 
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with  the  doctrine  presently  to  be  considered,  that  the  Law 
of  the  place  of  residence  may  enforce  certain  obligations 
arising  out  of  the  Marriage  Contract 

CCCCLXXXIV.  (2.)  With  respect  to  the  obligations  con- 
tracted by  a  wife.  They  may  be  contracted  in  a  State  in 
which  her  husband  may  not  be  domiciled,  and  by  the  Law 
of  that  State  the  wife's  incapacity,  or  the  husband  s,  may  be 
greater  or  less  than  by  the  Law  of  his  DomidL  Here  again 
Mr.  Burge  observes  (h)  :— "  According  to  the  doctrine  held 
"  by  all  jurists  (t),  the  wife  retains  the  mcapacity  to  which 
"  she  was  subject  by  the  Law  of  the  husband  s  Domicil ;  and, 
"  therefore,  the  validity  of  an  obligation,  in  respect  of  her 
"  capacity,  and  of  the  nature  of  the  authority  to  be  given  by 
"  the  husband  to  enable  her  to  act,  must  be  determined  by 
"  that  Law,  and  not  by  the  Law  of  the  place  in  which  the 

"  obligation  was  contracted.'' 

(8.)  Wi&  respect  to  gifU  betwem  husbaTid  arid  wife. 

This  question  is  also  to  be  decided  by  the  Law  of  the 
husband's  Domicil;  it  is  a  matter  connected  with,  and 
dependent  upon,  the  Status,  and  governed,  therefore,  by  the 
Personal  Law. 

On  this  ground  was  founded  a  recent  and  important  orrA 
of  the  Court  of  Paris  (ifc).  A  foreigner,  domiciled  in  France 
made  a  gift  to  his  wife  conformably  to  the  1096th  Article 
of  the  Code  NapolA)n.  The  Court  held  the  gift  valid, 
although  the  lex  rei  sUw  did  not  allow  such  a  gift  between 

married  persons. 

CCCCLXXXV.  The  old  Roman  Law  (t)  rigorously  forbade 
all  gifts  between  husband  and  wife  as  tending  to  substitute 


(h)  1. 258. 

(i)  Bodenhurgh,  dejure,  tit  ii.  c  1,  N.  1. 

BouBefwUj  t.  ii.  tit.  iv.  c  ii,  Obs.  46,  p.  467. 

Fothier,  TraUi  des  OUtgatums,  par.  2,  c.  vi,  s.  3,  n.  389. 

(k)  6  Febnuuy,  1866,  Rev.  Pratique,  De  Dr.  Fr,  t.  i.  p.  69.  n.  2. 

Dtmangea^s  Ebmo^, 

(0  ''MoriboB  apad  nos  receptom  est,  ne  inter  vimin  et  uxorem 
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sordid  oonflideratioiis  for  those  of  love  and  duty,  as  the  motive 
of  performing  the  obligations  of  marriage. 

Savigny  (m)  admits  here,  in  exception  to  his  general  rule, 
that  the  Law  of  the  Matrimonial  Domicil  should  prevail,  that 
States  which  adopt  a  Law  on  these  moral  grounds,  are 
warranted  in  applying  it  to  the  exclusion  of  all  other  Law. 
If»  therefore,  at  the  period  of  a  '*  danatU)  iaUer  eonjuges" 
their  Domicil  be  in  a  State  which  forbids  it,  the  gift  is  null ; 
but^  if  their  Domidl  be  in  a  State  where  it  is  not  so  forbid- 
den»  it  is  valid  ;  for  it  cannot  be  said  that  persons,  in  whose 
Matrimonial  Domicil,  at  the  time  of  their  marriage,  such  a 
prohibitory  Iaw  prevailed,  had  tacitly  contracted  that  they 
would,  never,  under  any  droomstancea,  make  gifts  to  each 
other.  The  prohibition  is  a  simple  restriction,  ah  extra,  on 
the  liberty  of  both  parties  to  the  contract^  and  not  a  con- 
dition to  which  the  parties  voluntarily  submit  themselves  by 
Oxefactvm  of  their  marriaga 

On  the  other  hand,  Savigny  is  of  opinion,  with  Boden- 
burg  (n),  J.  Yoet  (o),  and  Meier  (p),  that  this  prohibitory 
Law  is  not  to  be  applied  to  all  vmmoveahle  property  situate 
within  the  territory,  but  possessed  by  married  persons  domi- 
ciled in  a  country  where  no  such  prohibition  prevaila  The 
intent  and  object  of  the  prohibitory  Law  are  not  to  protect 
the  property  of  married  persons  against  injury  from  mutual 
gifts,  but  to  maintain  the  purity  of  morals  in  the  married 


donationes  valerent  Hoc  aatem  receptum  est  ne  mututo  amore  in- 
▼icem  spoliarentor,  donationibas  non  temperantes,  et  profiis&  erga 
ae  fiicUitate.'\../)i^.  Ub.  24, 1 1,  &  1. 

''Majores  nostri  inter  virum  et  uzorem  donationes  prohibaemnt 
amorem  honestom  solis  aoimiB  sBstimanteB,  fiun»  etiam  oonjimotonun 
consnletiteB,  ne  concordia  pretio  oonciliari  yideretur :  neye  melior  in 
paupertatem  incideret^  deterior  ditior  fieret.**    76.  a.  3w 

(m)  viiL  8. 379  (4.) 

(n)  Tit  ii.  c.  6, 8. 1. 

(o)  In  PaTid,  zxiv.  i.  s.  19. 

(p)  iiL  p.  44. 
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CHAPTER  XXI. 


DIYOBCE — FOBEION  SENTENCE. 


CCCCXCI.  That  portion  of  Private  International  Law 
which  relates  to  Divorce  ought,  perhaps,  strictly  speaking,  to 
form  a  part  of  the  consideration  of  the  effect  given  by  Comity 
to  the  sentences  of  Foreign  Tribunals  (a),  a  subject  which  is 
treated  of  in  a  later  part  of  this  volume.  But  it  seems  more 
practically  convenient  to  examine  this  question  in  connection 
with  the  Law  on  Marriaga 

CCCCXCII.  The  Contract  of  Marriage  differs  from  all 
others  in  this,  among  other  incidents,  that  it  cannot  be 
broken  at  the  mere  will  and  pleasure  of  the  parties  who 
entered  into  it  (6). 

In  every  Christian  State,  which  permits  either  the  entire  or 
the  partial  dissolution  of  the  Marriage  Bond,  the  intervention 
of  the  public  authority,  in  the  shape  of  a  judicial  sentence,  is 
necessary* 

CCCCXCIII.  Christian  States  have  been  unanimous  in 
recognizing,  subject  to  the  limitations  and  exceptions  which 
have  been  mentioned,  the  general  principle,  that  Marriage 
celebrated  according  to  the  lex  loci  contra>ctu8,  is  valid  every- 
where. But  Christian  States  have  been  and  are  &r  from 
unanimous  in  recognizing  the  principle  that  a  dissolution  of  the 
contract  pronounced  by  the  tribunal  of  one  State  is  valid  in 
another.  Marriage  has  been  said  to  be  a  contract  jtMris  gen- 
tium, but  the  dissolution  of  it  has  not  been  considered  as  jure 
gentium  binding  on  all  Statea 

(a)  So  Merlin  mentions  under  Q,  de  Droit — Divorce,  8.  viii.  *'LeB 
tribnnaux  Fran9aij9  peuvent  ils  annuler  un  Divorce  pronono6  par 
jugement  en  pays  etranger ; "  bat  refers  to  ^Tartide  Jugemeni,^^  s.  xix. 

(b)  See  note  at  the  end  of  this  chapter  as  to  the  Boman  Law  on 
Divorce. 
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It  is,  indeed,  a  question  of  private  right,  but  one  indissolubly 
united  with  public  order.  The  religious  and  moral  elements 
which  are  the  basis  of  the  Marriage  Ciontract  (c)  bring  tlie  Law 
relating  to  its  dissolution  under  the  category  of  those  excep- 
tional restrictions  to  the  admission  of  Foreign  Law  which 
have  been  mentioned  at  the  outset  of  this  volume  (d).  The 
question  is  one  more  of  SUdua  than  of  ContracL 

CCCCXIY.  Upon  this  difficult  and  most  important  matter 
there  has  obtained,  and  still  obtains,  great  and  lamentable 
discord,  both  in  the  opinions  of  jurists  and  the  decisioDS  of 
Courts. 

CCCCCXCY.  This  discord  has  principally  appeared  in  the 
consideration  of  the  following  questions : — 

1.  What  fcTum  ought  to  take  cognizance  of  the  question 
of  Divorce — ^the  f(miimt  of  the  Matrimonial  Domidl-— of  the 
actual  Domicil — of  the  husband  only — or  of  the  wife  only — 
or  of -either  ? 

2.  What  Law  ought  the  forum^  if  it  entertain  the  suit^  to 
apply  ?  The  lex  fori,  or  that  of  the  matrimonial  or  the  actual 
Domicil  ?    If  the  latter,  that  of  the  husband  or  the  wife  ? 

3.  Ought  a  State,  the  Law  of  which  does  not  permit  Divorce, 
to  recognize  {d)  a  Divorce,  decreed  in  another  State  between 
persons  belonging  to  that  State  ? 

(c)  It  18  said  by  a  judge  of  the  Korih  American  United  Statee,  that 
**  regulations  on  the  subject  of  Marriage  and  Divorce,  are  rather  parts 
of  the  criminal  than  the  civil  code,  and  apply  not  so  much  to  the  con- 
tract between  the  indiyiduals  as  to  the  personal  relation  resulting  from 
it)  and  to  the  relative  duties  of  the  parties  to  their  standing  and  con- 
duct in  the  society  of  which  they  are  members ;  and  these  are  regulated 
with  a  principal  view  to  the  public  order  and  economy,  the  promotion 
of  good  morals,  and  the  happiness  of  the  community.'*  Mr,  Justice 
8ewdl  in  Bofher  v.  Root,  10  Mauach,  Rep,  265. 

{d)  Vide  ofUe^  xii,  xiii,  ziv,  xv. 

Mr.  Burge  says  (^Marriage,  ^ as  its  dissolubility  or  indissolubility 
is  no  part^  express  or  implied,  of  the  Contract  of  Marriage,  but  is 
an  incident  to  the  itcUus  of  husband  and  wife  after  it  has  been  con- 
stituted by  such  a  contract^  it  must  be  determined  by  the  laws  to 
which  the  tUUus  is  subject.**    1  Burge,  CfoL  tb  For,  Laws,  616. 

Cf.  ib.  102,  244. 

Y  2 
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4.  Ought  a  State,  the  Law  of  which  does  permit  Divorce, 
to  recognize  a  Foreign  Divorce  between  its  own  Bubjects,  or 
between  one  of  its  own  sabjects  and  a  foreigner  ? 

5.  Ought  a  State,  the  Law  of  which  permits  Divorce  upon 
certain  grounds,  to  recognize  a  Foreign  Divorce  which  had 
been  obtained  upon  other  grounds  by  its  own  subjects  ? 

CCCCXCYL  Savigny  (e)  lays  it  down  as  an  incontrovertible 
proposition  that  the  only  competent  forum  is  that  of  the 
acttud  DomicU  of  the  husband ;  and  the  only  Law  to  be 
applied,  that  of  his  DomidL  His  opinion  is  founded  on  conei- 
derations  of  the  moral  element  of  laws  relating  to  Divorce, 
which  clothes  them  with  a  rigorous  and  positive  character ; 
he  considers  them  as  belonging  to  that  dass  of  laws  which 
appertain  to  the  public  policy  of  each  State ;  laws  which  each 
State  therefore  enacts  without  regard  to  other  State& 

It  was  upon  this  principle  that  when  in  1814  and  1816, 
Prussia  introduced  her  Code  for  the  first  time  into  her  newly- 
acquired  provinces  beyond  the  Elbe,  it  was  ordered  that,  with 
respect  to  existing  Marriages,  Divorces  should  be  governed  by 
this  Code,  and  not  by  the  Law  in  force  when  the  marriage  was 
celebrated :  the  order  was  indeed  accompanied  by  an  exeep- 
tion  (praised  by  Savigny  on  account  of  its  justice  and  mode- 
ration) that  a  Divorce  should  not  be  allowed  in  those  cases  in 
which  the  fact  constituting  the  ground  of  the  Divorce,  and 
admitted  to  do  so  by  the  Code,  should  have  taken  place  under 
the  jurisdiction  of  the  Foreign  Law,  which  did  not  recognize 
this  fact  as  constituting  a  ground  of  Divorce. 

When  the  French  Code  was  introduced  into  Belgium  and 
Piedmont,  during  the  period  of  their  incorporation  into  the 
French  Empire,  it  was  decided  by  the  tribunals  of  these  States, 
that  a  Divorce  ought  to  be  granted  under  the  provisions  of  that 


(«)  Vm.  8.  379  (6) ;  8.  396  ;  B.  399  (n.  1). 

The  recent  deciaion  in  TdverUm  v.  Telverton  (Dec.,  1869),  by  the 
Judge  Ordinary,  in  England,  arrives  at  Samgny'9  Conclusion,  through 
other  premises,  via.,  "  actor  sequitur  forum  rei."     Vide  post. 
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Law  on  account  of  &ct8  which  had  happened  previously  to  the 
introduction  of  it  (/). 

CCCCXCYIL  Savigny's  position  rests,  no  doubt,  upon  sound 
principle,  and  is  supported  by  the  best  l^;al  analogies ;  but  it 
requires,  nevertheless,  explanations,  and  cannot  in  justice  be 
always,  and  under  all  circumstances,  rigorously  applied. 

In  the  first  place,  what  is  meant  by  the  actual  Domidl  of 
the  husband  ? — a  forenaic  Domidl ;  that  is,  one  more  easily 
acquired  than  a  testamentary  Domicil — one  which  certainly 
does  not  require  the  intention  to  remain  permanently  in  a 
particular  place,  and  yet,  perhaps,  one  which  is  not  satisfied 
by  a  mere  residence  adopted  for  the  purpose  of  founding  a 
jurisdiction ;  to  establish,  indeed,  this  distinction  in  practice  is, 
in  the  absence  of  any  positive  law  on  the  subject,  extremely 
difficult. 

What  are  the  criteria^  which  establish  a  band  fide  reHdence 
as  distinguished  firom  Domidl  (g)  ?  Where  are  they  laid  down  1 

It  is  not  easy  to  answer  these  questions.  The  French  Law, 
as  will  presently  be  seen,  attaches  great  importance  to  foreign 
naiuraliaationy  admitting  that  in  such  cases  the  Status  of  the 
Frenchman  is  lost 

In  Scotland  a  positive  law  specifies  the  duration  of  residence 
which  renders  a  foreigner  amenable  to  a  suit  for  Divorce  in  a 
Scotch  Court  (h).  Here  the  distinction  between  domidl  and 
residence  is  remarkabla  A  plea  that  the  residence  was  in 
fra/udem  legia  domesticcB  is  inadmissible  in  Scotland,  for  by 
specifying  the  duration  of  residence  it  shuts  out  all  considera- 
tion of  Foreign  Domidl  (i). 


(/)  Merlin,  Rep.  Efei  RHroactif,  8.  3,  b.  2,  art.  vi. 

WetUake,  s.  369. 

(g)  See  the  reeent  case  of  Tdverton  v.  Ydrerton,  December,  1859, 
Probate  Court. 

(A)  After  forty  dftys'  residence  a  citation  may  be  legally  served  on  his 
dwdUng-place ;  but  he  may  h^  personally  cited  the  moment  he  sets  foot 
in  Scotliuid.     Utterton  t.  Peweh,  Ferguuon*s  Connst.  Rep,  23. 

(0  See  Qeils  v.  OeiUy  1  MacqweerCe  H.  of  LonjPe  Rep.  276. 
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In  England  a  poidtive  law  requiree  a  certain  amount  of 
evidence  before  a  Marriage  can  be  aolemnized  by  Epiaoopal 
license  or  banns,  but  no  pomtive  law  as  to  the  time  of  red- 
denoe  requisite  to  found  the  jurisdiction  of  an  English  Clourt 
The  subject  is  at  present  in  a  state  of  much  perplexity  and 
uncertainty  in  England ;  but,  according  to  a  recent  judgment  (k) 
of  the  Divorce  Courts  the  residence  o£  the  wife  alone  is  insuf- 
ficient to  found  the  jurisdiction  of  an  English  Court  in  a  suit 
against  a  husband,  who  has  not  been  and  is  not  residing 
within  the  limits  of  the  State  to  which  the  Court  bdongs. 
It  should  be  added  that  in  this  case  the  Marriage  also  had 
been  contracted  out  of  England. 

In  the  United  States  of  North  America  a  contrary  doctrine 
has  been  maintained  by  their  tribunals ;  and  surely  such  a 
doctrine  may  be  maintained  with  no  small  show  of  reason. 

The  general  doctrine,  that  the  Domicil  of  the  wife  is  legally 
that  of  her  husband  rests  upon  the  basis  that  it  is  the  legal 
duty  of  the  wife  to  dwell  with  her  husband  wherever  she  goes ; 
but  if  he  commits  such  an  offence  against  the  marriage  state 
as  renders  her  cohabitation  morally,  and  perhaps  also  physically 
impossible,  he  has  destroyed  the  basis  upon  which  the  general 
doctrine  rests,  and  has  entitled,  or  rather  compelled,  her  to 
establish  for  the  pwrpaaes  of  obtainimg  justice  aga^/net  hi/m 
at  least,  if  not  a  separate  Domicil,  in  the  full  sense  of  the  term, 
a  separate  forenaic  DomicU;  otherwise  the  husband  may 
easily  take,  what  all  sound  jurisprudence  abhors,  advantage  of 
his  own  wrong.  He  deserts  or  ilUreato  his  wife,  or  poUutes 
with  adultery  his  marriage-bed,  and  betakes  himself  to  a 
country  where  no  tribunal  taking  cognizance  of  such  offences 
exists^  and  leaves  his  wife  to  starve  in  ignominy  and  wretched- 
ness in  a  country  which  has  tribunals  which  take  cognizance  of 
such  offences  against  the  marriage  state,  but  which  on  a  theory, 
the  basis  of  which  is  wanting  in  the  particular  case,  refuses  to 
administer  justice  to  her,  even  though  its  own  subject  (Z). 

-■ 

{t)  Tdverton  v.  Ydvertony  vuk  supra, 

(0  Vide  ante<,  p.  70,  s.  Ixxxviii  (printed  be/ore  the  deciiiion  in  Ydver" 
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CCCCXOVIII.  According  to  the  Law  of  Fiance,  M.  Felix 
tells  uBy  the  French  wife  married  to  a  foreigner,  may  institute 
a  suit  for  Nullity  of  Marriage  before  the  French  Tribunals. 
He  rests  this  proposition  on  the  due  interpretation  of  the 
14th  Article  of  the  Code  (m).  The  foreigner  who  contracted 
Marriage  with  her  bound  himself  at  the  same  time  by  the  obli« 
gation  of  incident  to  that  contract ;  among  them  was  the  obli- 
gation of  liability  to  a  suit  for  Nullity  of  the  contract  itself 

M.  rDemangeat  thinks  that  the  better  argument  is  that  the 
wife  who  institutes  such  a  suit  sustains  by  the  fact  of  its  insti- 
tution, the  proposition  that  she  has  never  lost  her  character  of 
a  Frenchwoman,  and,  therefore,  is  entitled  to  invoke  the 
14th  Article  of  the  Code  (n), 

CCCCXCIX.  (2.;  As  to  the  law  which  the /orum  ought  to 
apply. 

It  seems  clear  upon  all  sound  principles  of  jurisprudence 
that  the  forum  can  only  administer  the  lex  fori  (o)  upon 
Divorce. 

In  the  first  place,  the  parties  to  the  Marriage  Contract 
derive  from  it  no  right  to  a  Divorce  :  it  is  not,  as  in  the  case 
of  contract  for  transfer  of  property,  a  question  of  rights  already 
existing  before  the  contract,  is  brought  into  a  court  of  jus- 
tice (jp).     In  the  second  place,  all  remedies,  as  will  be  seen 


tan  V.  Ydvertan),  and  the  leading  American  case,  ffarteau  v.  ffarteauj 
there  referred  to.  See  too,  Bishop  on  Marriage  and  Divorce,  ss.  729 — 
732.  See  too,  Lord  Eldon^s  remarks  in  Tovey  ▼.  Lindsey,  1  Dow^e,  Rep. 
119, 138,  and  the  reasoning  of  Lord  Lyndhuret  and  Lord  Brougham  in 
Warrender  ▼.  Warrender^  2  CL  and  Finndli/'s  Rep.  488. 

(m)  Code  CivU,  14,  *'I/^tranger  mdme  non  resident  en  France,  pourra 
6tre  cit6  devant  lea  tribunaux,  pour  Tex^cution  des  obligations  par  lui 
contract^  en  France  avec  nn  Frangais ;  il  poarra  6tre  traduit  devant 
les  tribunaux  de  France  pour  les  obligations  par  lui  contract6es  en 
pays  Stranger  envers  des  Fran9ais/' 

(n)  FcdiXy  s.  175,  p.  337  of  M.  Demangeat'*s  edition,  see  note  (6). 

(o)  This  propomtion  is  strongly  affirmed  by  Jtutice  SeiieU^  in  Barber 
V.  Rooty  10  Mauachusets  (Afneric.)  Rep.  266. 

ip)  See  this  well  stated  by  2fr.  Westlake^  s.  361. 
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hereafter,  depend  on  the  lex  fori,  not  on  the  lex  loci  con- 
tradue. 

The  notion  which  appears  to  have  been  entertained  by  some 
of  the  Scotch  judges  (q)  that  the  Scotch  Tribunals  might  decree 
an  English  Divorce  a  menad  et  toro^  a  remedy  unknown  to, 
Scotch  Law,  to  English  subjects  resident  in  Scotland,  was 
wisely  over-ruled  by  the  Superior  Court 

This  notion  of  the  Scotch  judges  was  that  a  less  remedy 
than  that  allowed  by  the  lex  fori  could  be  administered'  The 
notion  that  a  greater  remedy  than  that  allowed  by  the  lex 
fori,  i.  e.,  a  Divorce  a  vi/ncuXo  by  the  Tribunal  of  a  State 
which  allowed  only  a  Divorce  a  mensd  et  torOy  on  the  ground 
that  the  Law  of  the  Matrimonial  Domidl  allowed  the  former, 
remains  to  be  promulgated.  The  true  question  is  whether  the 
lex  fori  is  to  be  applied  at  all,  not  whether  any  other  Law  be 
applicable. 

D.  (3.)  (r)  To  this  question  the  answer  seems  on  principle 
to  be  clearly  in  the  affirmative ;  the  foreigners,  in  this  hjrpo- 
thesis,  come  into  a  Foreign  State  with  a  particular  Status 
affixed  to  them  by  the  foreign  Law  of  the  State  to  which  they 
belong.  The  only  ground  upon  which  this  Statue  could  be 
refused  recognition  would  be,  that  it  was  contrary  to  the 
public  policy  or  morality  of  the  new  State  ;  but  it  seems  clear 
that  the  residence  in  that  State  of  tvx>  foreigners,  as  single 
persons,  is  not  a  case  of  this  description :  what  the  former 
Status  of  these  parties  was  is  a  matter  of  private  history  in  no 
way  affecting  the  State  in  which  they  happen  to  be  now 
resident 

The  question  as  to  the  past  arises  on  the  attempt  of  either 
foreigner  to  re-marry,  which,  it  will  be  seen,  the  French  Law 
does  not  allow  (s). 


(^  Bunttee  ▼.  laveU,  Fergunon^s  Comisi,  Rep,  68. 

(r)  Fu20  an/«,  p.  323. 

(«)  WUchter  says,  ''  If  a  citizen  of  our  State  marries  a  divorced  per- 
son belonging  to  another  State,  our  State  ought  to  decide  according  to 
the  Laws  of  the  foreign  State,  whether  the  divorce  were  invalid  or  not, 
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To  the  oonverse  of  this  case,  namely,  the  Status  of  polygamy 
among  foreigners  resident  in  a  Christian  State,  very  different 
considerations  apply.  A  case^  however,  it  must  be  admitted, 
of  no  mean  difficulty  to  a  Christian  State  which  possesses 
priental  dependencies  and  recognizes  in  them  oriental  habits 
and  laws  (Q. 

Nor  is  the  question  of  the  operation  of  a  Divorce  granted  by 
a  ihi/rd  State  upon  foreigners  resident  in  another  State  con- 
cluded by  the  observations  which  have  been  made  (u). 

DL  (4).  This  is  the  question  {x)  which  has  raised  the  fiercest 
and  most  important  controversy  ;  States  have  refused  to 
recognize  Foreign  Divorces,  on  the  ground  that  the  lex  loci 
cordractua  governs  the  Contract  of  Marriage  ;  and  that  indis^ 
solubility  is  of  the  essence  of  that  contract ;  and  also  on  the 
ground  that  such  recognition  would  be  contrary  to  the  funda- 
mental policy  of  the  realm. 

States  have  recognized  such  Divorces  on  the  ground  that 
they  relate  to  a  question  of  SixxtuSj  not  of  cfyniract^  and 
that  the  Law  of  the  Actual  DomicU  governs  questions  of 
Status. 

DII.  In  France,  the  Law  of  the  8th  of  May,  1816,  ren- 


bnt,  acccording  to  the  Laws  of  our  own  State,  whether  it  was  compe- 
tent to  onr  citizen  to  marry  a  divorced  person.'*  See  s.  23,  p.  2»  of  his 
article  on  *^  die  Collision  der  Privatrechtsgesetze,  &&,  p.  187  of  VoL  25  of 
ArchivfUr  die  Civil  Frctxia, 

(t)  The  French  Law,  according  to  Merlin^  would  permit  the  Mussul- 
man's polygamy  with  his  own  countrywomen,  but  not  with  French- 
women, on  the  ground  that  the  personal  statute  rendered  their  marriage 
unlawful.  Questione  de  Droit — Divorce,  xiii.  p.  370.  JT  DemangecU 
thinks  that  the  Mussulman  could  not  contract  sach  a  marriage,  even 
with  his  own  countrywomen,  in  France,  and  as  to  his  marriage  in  his 
own  country,  ^' je  n'oserais  pas  dire  que  nous  devons  lee  considerer, 
sauf  la  premidre,  comme  absolument  non  avenues :  tout  au  moins 
&udrait*il  voir  Ik,  en  quelque  sorte  des  manages  putatift,  et  appliquer 
par  analogic  les  art.  201  et  202:  si  par  exemple  la  question  de  16giti- 
mit6  des  enfans  si  presentait  devant  nos  tribunauz. 

(u)  See  in  next  chapter,  LordStowdPe  remarks  on  this  head. 

{x)  Vide  ante,  ^,2SA. 
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dered  Marriages  indisBoluble  for  the  future ;  but  it  conceded 
the  power  of  re*marriage  to  persons  already  divorced  during 
the  interval  between  the  passing  of  this  Law  (y)  and  that  of 
the  20th  September,  1792,  which  authorized  Divorce  {z). 

The  use  which  Merlm  makes  of  this  £Eu;t  for  the  purpose  of 
solving  the  problem  now  before  us,  is  remarkable  It  proves^ 
he  says^  that  the  legislature  of  France  did  not  consider  the 
Divorces  decreed  during  the  interval  above  mentioned,  as 
'*  nuU  dome  le  for  vnteriear^'*  that  is,  as  contrary  to  the 
immutable  laws  of  morality. 

The  new  Law  of  Prohibition  was  therefore  to  be  construed 
— as  affecting  French  persons  only — as  enacting  an  impedi- 
mentuan,  peraoruile,  not  generale  (a). 

Merlin,  therefore,  is  very  strongly  of  opinion  that  an 
Englishwoman  duly  divorced  in  her  own  country,  might  law- 
fully marry  in  France,  a  Frenchman,  during  the  lifetime  of 
her  former  husband,  upon  just  the  same  principle  as  a 
Frenchwoman  divorced  before  the  Law  of  181 6,  might  law- 
fully re-marry  during  the  lifetime  of  her  former  husband. 
Merlin,  however,  admits  that  the  French  tribunals  have  very 
solemnly  decided  the  reverse.  Sir  John  MiUey  Doyle  had 
been  divorced  by  an  act  of  the  English  Legislatura  His 
divorced  wife  sought  to  be  married  in  France,  to  a  French- 
man.    The  Maire  refused  to  marry  these  parties.    They  had 


(y)  After  a  severe  straggle  in  the  Legislative  hody,  the  Crown  and 
the  Chamber  of  Peers  voting  for  giving  the  Law  a  retroactive  effect 
on  this  point. 

(»)  "  Thereby  reviving,"  Merlin  says,  •' the  old  Jaw  of  France." — Qu. 
de  Droit — Divorce^  xiL 

(a)  Bat  M  DemangecU  says,  ^  II  suffit  de  repondre  que  le  legislateor 
de  1816,  ne  ponvait  pas  tenir  poor  non  avenos  les  divorces  prononc6a 
ant^rieurement  entre  Francois,  tandis  qne  la  France  est  toujonrs  libre 
de  ne  pas  admettre  chez  elle  Tapplication  d*ane  loi  6trangdre.  De  plos 
dans  an  cas  le  scandale  ne  pouvait  se  produire  que  pendant  on  terns 
limits  k  partir  de  1816,  tandis  que  dans  I'autre  U  poorrait  se  produire 
ind6finementy  tant  qu  *il  restera  dans  le  monde  une  legislation  qui  con- 
sacre  le  divorce.'* — Revue  Pratique  de  Dr,  Fr.  t.  i.  p.  67,  n.  1. 
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recourse  to  the  TribuTial  de  PremUre  InstaTice  du  Depcvrte- 
ment  de  la  Seine,  which  affinned  the  Maire's  refusal.  They 
appealed  to  the  Cour  RoyaLe,  of  Faris^  which  affirmed  the 
sentence  of  the  inferior  Court  (&). 

On  the  ground  above  mentioned^  and  solely  on  that 
ground,  Merli/a  maintains  that  both  judgements  enunciated 
bad  law. 

M.  Demangeat  disagrees  with  Merlin,  and  agrees  with 
these  decisions:  he  considers  that  it  is  dear  law,   that  a 


(6)  The  judgment  of  the  first  French  Court  is  as  follows : — "  Attendu 
que,  si  le  manage,  sous  le  rapport  de  la  capacity  des  oontractans  et 
des  formalities  qui  doivent  y  6tre  observ6ea,  est  regi  par  la  legislation 
du  pays  dans  lequel  il  est  contracts  ;  il  est  r6gi,  quants  auz  effets  qu' 
il  produit  sous  le  rapport  de  T^tat  des  personnes,  par  les  piincipes  du 
droit  naturel  et  du  droit  des  gens ; 

**  Que  c*est  par  cette  raison  que  les  6tranger8  mari^s,  en  suivant  les 
lois  et  les  usages  de  lem*8  pays,  jouissent  en  France  de  TStat  d*6poux, 
et  leurs  enfans,  de  T^tat  d'en&ns  legitimes  ;*' 

Qu*  k  la  diflerenoe  du  manage,  le  Diyorce  n*est  pas  admis  par  toutes 
les  nations,  que  mdme,  panni  celles  qui  Font  autoris6,  ses  effets  varient 
suiTant  les  differentes  legislations :  les  unes  d^larant  indistinctement 
lee  deux  6pouz  capables  de  contracter  un  nouveau  manage ;  les  autres, 
au  contraire,  donnant  cette  fiicult^  Il  r6poux  innocent,  et  la  refusant  ^ 
Tepouse  coupable ; 

Attendu  que  la  loi  civile,  en  France,  dispose  qu*  on  ne  pent  contracter 
un  nouveau  manage  avant  la  dissolution  du  premier,  et  que  la  loi 
Fran^aise  ne  reconnait  plus  le  Divorce  comme  un  moyen  de  dissolution 
de  mariage ; 

"  Attendu  qu*  il  suit  de  la  qu'  une  personne  engag^  dans  les  lieus 
d'un  premier  mariage,  mdme  contract^  en  pays  6tranger,  ne  pent,  &  la 
faveur  d'un  Divorce  que  la  loi  Frangaise  ne  reconnait  pas,  et  dont  les 
tribunaux  Fran^ais  ne  saundent  apprdder  les  effets,  contracter  un 
second  mariage  en  France ; 

**  Qu'  «titiM  le  maire  du  troisidme  arrondiaaement  de  Bans,  en  refusant 
de  passer  outre  ^  la  celebration  du  mariage  de  Mary  Biyan  avec  le  Sieur 
Mansion,  n'a  fiiit  qu'  une  juste  application  de  I'Art.  147  du  Code 
Civil; 

''Le  tribunal  d6boute  Mary  Bryan  et  le  Sieur  Mansion  de  leur  de- 
mande."    .    .    .    ,-~Mediny  Qu.  de  Dr.  xiii. 
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Foreigner  divorced  in  his  own  oountiy,  cannot  re-many  in 
France,  during  the  lifetime  of  his  wife  (c). 

DHL  Merlin  (d)  propounds  among  others^  the  following 
questions,  on  the  subject  of  Foreign  DomidL 

1.  If  two  French  persons,  subject  as  such  to  the  Law  ren- 
dering Marriage  in  France  indissoluble,  leave  their  country 
and  become  naturalized  in  a  State  which  permits  Divorce,  can 
they  dissolve  their  Marriage  by  means  of  a  Divorce  founded  on 
mutual  consent  ? 

2.  Can  one  of  these  persons  institute  a  suit  against  the  other 
for  the  purpose  of  obtaining  a  Divorce  ? 

3.  Can  one  of  them  found  his  application  for  a  Divorce 
upon  facts  which  happened  before  his  naturalization^  and  that 
of  the  other  party  to  the  Marriage  Contract  ? 

4.  If  a  husband  alone  become  naturalized  in  a  foreign 
State,  may  he  obtain  a  Divorce  from  his  wife  by  mutual 
consent? 

5.  May  he,  being  alone  naturalized,  obtain  a  Divorce  t 
Merlin  answers  the  two  first  questions  unhesitatingly  in  the 

affirmative.  It  is  not,  he  says,  the  Law  at  the  time  the 
Marriage  was  contracted,  but  the  Law  at  the  actual  moment 
of  the  dissolution  (loi  du  moment  actud\  which  governs  the 
question. 

As  the  Law  of  a  particular  period  (Jxn  d/ii  temps)  has  no 
effect  on  the  past,  so  the  Law  of  a  particular  place  (Id  du  Ueu)  (e) 
has  no  operation  beyond  the  limits  of  the  State  which  enacts 
it  The  Law  of  the  new  State  in  which  they  are  naturalized 
has  the  same  effect  upon  their  Marriage  as  a  new  Law  in  their 
old  country,  passed  subsequently  to  their  Marriage,  would 
have  had  upon  it 


(c)  La  jorispradenoe  parati  been  fix6e  en  oe  sens  {Dev.  Oar,  49,  2, 11). 
Bepue  Pratique  de  Dr,  Fr,  t  i.  p.  67. 

{d)  Qu.  de  Drak-— Divorce,  XL 

(e)  It  is  not  improbable  that  this  passage  in  Merlin  may  have  sug^ 
gesied  to  Savigny  the  arrangement  of  his  eighth  volume—the  work  so 
oflen  referred  to  in  these  pages. 
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The  third  question  he  answers  equally  in  the  affirma- 
tive (/). 

The  fifth  and  sixth  questions  he  has  unhesitatingly  answered 
in  the  negative.  It  is  true,  he  says^  that  there  is  a  general 
maxim  that  the  wife  follows  the  oondition  of  the  husband,  but 
it  would  be  a  great  error,  he  adds,  to  infer  from  this  maxim 
the  oonsequenoe  that  a  woman  who  has  either  become  French 
by  marriage,  or  was  bom  French,  can  lose  her  statue  and 
quality  as  a  Frenchwoman,  by  the  naturalization  of  her 
husband  alone. 

Equally  erroneous  would  be  a  similar  inference  from  the 
doctrine,  that  the  wife  has  no  other  Domicil  than  that  of  her 
husband ;  Laws  relating  to  staivs  and  capacity  are  not 
governed  by  the  mere  Law  of  Foreign  Domicil ;  apart  from 
foreign  naturalization,  it  is  presumed,  Merlin  means. 

DIV.  It  has  become  the  clear  and  settled  doctrine,  in  spite 
of  one  or  two  judgments  to  the  contraiy,  of  the  United  States 
of  North  America,  (g)  that  their  tribtmals  are  competent  to 
decree  Divorces  without  reference  to  the  Law  of  the  place  in 
which  the  Marriage  was  contracted,  or  to  the  Law  of  the 
original  Matrimonial  DomiciL 

In  consistency  with  this  doctrine,  it  appears  that  they 
recognize  a  Foreign  Divorce  of  American  subjects  (h). 

DV.  The  Scotch  Courts  hold  the  same  doctrine.  Divorce, 
they  say,  relates  to  a  matter  of  Stoitue^  and  it  is  the  duty  and 
right  of  each  country  to  decide — ^without  reference  to  the  lex 
loci  contractus,  or  the  Domicil,  or  to  the  allegiance  of  the 
married  parties — ^upon  questions  of  Staitis,  simply  as  questions 


(/)  As  he  had  previoiisly  done  in  his  Riperloire  de  Juruprudence 
under  the  title  Bfet  retrotzctiff  a.  3,  s.  2,  Art  6. 

(£/)  Biihap^  8.  769. 

Startf,  8.  230a. 

(A)  Chief  Justice  Gibson's  judgment  in  Dcraey  v.  Dors^,  7  WaUi 
(ilfiMrtc.)  B/ep*  347. 

See,  too,  Maguire  v.  Magutre,  7  JDora  Rep.  181. 
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the  public  wel&re  and  order  (t).  It  seems  difiScolt  to 
say  how  this  proposition  can  be  maintainable  with  respect  to 
two  foreigners  entering  Scotland  for  a  temporary  object^  and 
that  object  the  defeating  the  Laws  of  their  own  Domidl, 
such  foreigners  meaning  to  return,  and  actually  returning  as 
soon  as  they  have  effected  this  oligect,  to  their  own  country. 

But,  so  the  Scotch  Superior  Courts  have  ruled  ;  and  there 
has  been  no  appeal  from  this  ruling  to  the  House  of  Lords^ 
though  the  English  cases  hereafler  mentioned,  show,  that 
out  of  Scotland*  or  at  least  in  England,  these  dedsions 
would  not  be  respected.  Nevertheless^  the  House  of  Lords 
sitting  as  an  Appellate  Scotch  Court,  might  sustain  the 
validity  of  a  Scotch  Divorce  of  an  English  Marriage  for  Scotdi 
purposes,  and  yet  refuse  to  sustam  it  for  English  purposes^ 
sitting  as  an  Appellate  English  Court  It  scarcely  required 
the  gieat  powers  of  Lord  Lyndhiirst  Qe)  to  display  the  dis- 


(t)  "  We  give  the  remedy  of  Divorce  for  adultery  (said  the  Scotch 
judge,  Lord  Glenlee)  becauae  the  parties  are  husband  and  wife,  and  not 
with  relation  to  the  constitution  of  Marriage.** 

(k)  ''  It  most  be  admitted  that  the  legal  principles  and  dedmona  of 
England  and  Scotland  stand  in  strange  and  anomalous  conflict  on  this 
important  subject.  As  the  laws  of  both  now  stand,  it  would  appear 
that  Sir  Geoi*ge  Warrender  may  have  two  wives ;  for,  having  been 
divorced  in  Scotland,  he  may  again  marry  in  that  ooimtry ;  he  may  live 
with  one  wi&  in  Scotland  most  lawftdly,  and  with  the  other  equally 
lawfully  in  England  ;  but  only  bring  him  across  the  border,  his  Eng* 
lish  wife  may  proceed  against  him  in  the  English  Ck>urts,  either  for 
restitution  of  coi^jugal  rights,  or  for  adultery  committed  against  the 
duties  and  obligations  of  the  marriage  solemnized  in  England  :  again, 
send  him  to  Scotland,  and  his  Scottish  wife  may  proceed,  in  the  Courts 
in  Scotland,  for  breach  of  the  marriage  contract  entered  into  with  her 
in  that  country. 

^  Other  various  and  striking  points  of  anomaly,  alluded  to  by  my 
noble  and  learned  fiiend,  are  also  obvious  in  the  existing  state  of  the 
laws  of  both  countries;  but,  however  individually  grievous  they  may 
be,  or  however  apparently  clashing  in  their  principles,  it  is  our  duty^ 
as  a  Court  of  Appeal,  to  decide  each  case  that  comes  before  us  according 
to  the  law  of  the  particular  country  whence  it  originated,  and  accord* 
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graceful  consequenoee  of  this  unseemly  oonflict  between  the 
two  portions  of  the  same  empire. 

Scotland,  is  of  corni^,  bomid  on  her  own  principles  of  juris- 
prudence,  to  recognize  the  validity  of  a  foreign  Divorce 
between  Scotch  persons. 

DYI.  With  respect  to  England,  the  decisions  upon  the 
subject  of  foreign  Divorces  are  so  remarkable,  and  the  recent 
change  of  her  domestic  Law  is  so  important^  that  it  is  pro- 
posed to  consider  this  subject  separately  in  the  following 
chapter. 

DYU.  As  to  the  fifth  and  last  question,  (Z)  the  answer  must 
depend  upon  the  nature  of  the  theory  which  the  State  applies 
to  foreign  Divorcea 

A  State  which  held  that  the  incapacity  to  be  divorced^ 
except  for  reasons  admitted  by  the  original  Matrimonial 
Domicil,  was  of  the  nature  of  a  yersoTuil  statute,  ought 
certainly  to  hold  a  foreign  Divorce  on  any  other  grounds 
than  those  admitted  by  the  original  Matrimonial  Domidl,  to 
be  null  and  void.  So  a  State  which  holds  that  a  Divorce  is  a 
matter  affecting  public  order  and  morality,  is  not  found  to 
recognize  a  foreign  Divorce  between  its  subjects  founded  upon 
reasons  which  it  had  not  sanctioned  by  its  own  jurisprudence, 
whether  these  subjects  had  or  had  not  been,  at  the  time  of 
obtaining  the  foreign  Divorce,  domiciled  in  the  State  which 
granted  it 

On  the  other  hand,  a  State  which  does  not  hold  the  doc- 
trine of  the  persoTiai  statvte  above  mentioned,  and  which 
does  Twt  hold  that  Divorce  is  such  a  question  of  public 
order  and  morality  that  no  change  of  Domidl  can  give  a 
foreign  State  jurisdiction  over  it,  ought  to  recognize  the  sen- 


ing  to  which  it  claims  our  consideration ;  leaving  it  to  the  wisdom  of 
parliament  to  a4JQst  the  anomaly,  or  get  rid  of  the  discrepancy  by  im- 
proved legislation.*'      Warrwder  ▼.   Warrender  (1836)  (Judgment  of 
Lord  Lyndhurtt\  2  Clarke  and  Fin,  Rep,  561. 
(0  F»cfe  an<0,  p.  324 
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tenoe  of  a  foreign  State  over  persons  at  the  time  domiciled 
within  its  territory,  though  her  own  subjects,  and  though 
she  does  not  sanction  the  grounds  of  that  Divorce  by  her 
domestic  Law. 

DYIIL  There  are  some  miscellaneous  points,  the  notice  of 
which  may  not  unfitly  close  this  chapter. 

1.  The  English,  Scotch,  and  North  American  United  States 
Courts  agree  in  the  doctrine,  that  the  place  in  which  the 
offence  was  committed  (locus  delicti),  whether  in  the  State 
in  which  the  case  is  brought^  or  in  a  foreign  State,  is  immik- 
terial  (m), 

2.  Whether  the  Domicil  of  the  parties  at  the  time  the 
offence  was  committed,  be,  or  be  not  immaterial,  is  a  more 
disputed  question  (n).  But  the  more  generally  received 
doctrine  in  the  three  States  which  have  been  just  mentioned, 
is  in  favour  of  the  immateriality  of  this  DomiciL  The  ques- 
tion has  been  more  agitated  in  the  North  American  United 
States  than  in  England  and  Scotland ;  but  it  has,  as  Mr. 
Bishop  (p)  observes,  seldom  been  matter  of  direct  judicial 
discussion. 

3.  It  seems  dear,  that  States  which  recognize  the  validity 
of  a  foreign  Divorce,  must  recognize  the  incidents  to  it^  such 
especially  as  its  effects  upon  personal  and  real  property. 

The  effect  upon  the  former  ought  to  be  the  same  with  that 
on  the  personal  property  in  the  State  which  decreed  the 
Divoroa 

The  effect  upon  the  latter  must  depend  upon  the  lex  rei 
aitce,  according  to  the  prevalent  doctrine  as  to  real  property. 

If  the  lex  rei  sitce  visit  Divorce  with  certain  consequences, 
and  recognizes  a  foreign  Divorce,  it  ought  to  ascribe  the  same 
effects  to  it  as  to  a  Divorce  by  the  Domestic  Law  (p). 


(m)  BisKap  on  Marriage  and  Divorce,  a.  740. 

(»)  lb.  8.  741, 2, 3, 4. 

(o)  lb. 

Iq)  Of.  Story,  a.  230  b. 
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THE  ROMAN  LAW  ON  DIVORCE. 

The  history  of  the  Civil  Law  of  Borne  as  to  Divorce  is  very  in- 
teresting, and  very  often  misunderstood.  The  primary  object  of  the 
old  law  was  to  preserve  the  perfect  liberty  of  the  subject  with  respect 
to  contracting  Marriage^not  to  encourage  Divorce ;  traces  of  the  old 
law  appear  in  the  Dig,  1.  xlv.  t.  L  134,  *4nhonestum  visum  est  vinculo 
poen»  matrimonia  obetringi  sive  futura  sive  jam  contracta,*'  Cod^  1.  v. 
t.  iii.  14,  neque  ab  initio  matrimonium  contrahere,  neque  dissociatum 
reoonciliare  quisquam  cogi  potest,  unde  intelligis,  liberam  facultatem 
contrahendi  atque  distrahendi  matrimonii  transferri  ad  necessitatem 
non  oportere.  1.  viii.  t.  xxxix.  2,  '*  Libera  matnmonia  esse  antiquitus 
placuit,  ideoque  pacta  ne  liceret  divertere  non  valere,  et  stipulationes 
quibus  poeniB  irrogentur  ei  qui  qusve  divortium  fecisset,  ratas  non 
haberi  constat.**  It  seems  clear  that  the  liberty  of  Divorce  was  rarely 
resorted  to  before  the  year  553,  A.  u.  c.  The  scandalous  frequency  of 
Divorce  after  this  period  is  well  known  to  all  readers  of  Plutarch, 
Tacitus,  Cicero,  Juvenal,  Plautus,  and  Seneca.  Augustus  appears  to 
have  imposed  some  limitations  upon  it.  Nor  even  after  Christianity 
became  the  religion  of  the  State,  was  Divorce  abolished.  Constantine 
did  not  absolutely  prohibit  Divorce,  but  limited  the  causes  of  it.  The 
Council  of  Aries,  a.d.  314,  spoke  doubtfully.  St.  Ambrose  thought 
the  language  of  the  Gospel  obscure,  and  that  error  on  the  point  might 
be  venial.  Theodoeius  repealed  the  limitations  of  Constantine.  Jus- 
tinian restored,  reluctantly,  it  is  said,  much  of  the  license  of  Divorce 
which  had  disgraced  pagan  Bome,  Novell.  1 17,  c.  8.  de  justis  divor^ 
tiorum  cauns  martto  permissis ;  Novell.  134,  c.  10  ;  Novell,  140. 

The  differences  between  the  Roman  and  Greek  Churches  on  the  sub- 
ject of  Divorce  are  well  known.  The  recent  alteration  of  the  Law  of 
England  upon  Divorce  was  effected  Ecdesid  inconsultd  as  much  as  the 
Law  of  France  in  1792. 

Cf.  Savigny,  VIEI.  s.  399,  H.  1. 

TroplonffyDe  Vin/luenoe  du  ChriitianUme  nir  U  droit  civil  des  Romains^ 
Chapitre  VI.  Du  Divorce. 


VOL.  IV. 
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CHAPTER  XXn. 

FOREIGN  DIVORCE — ENGLISH  LAW. 

DIX  The  English  Law  upon  Divoioes  obtained  by  the 
sentence  of  a  Foreign  Tribunal  has  been  reserved,  on  aooount 
of  its  moment  and  peculiarity  for  consideration  in  this  chapter. 

The  fundamental  public  policy  of  England,  with  respect  to 
the  question  of  DiyoroCy  has  recently  undeigone  an  entire 
change ;  the  bearing  of  which  ought,  it  should  seem,  upon  all 
sound  principles  of  Comity,  materially  to  affect  the  decisions 
of  her  tribunals  upon  the  validity  of  Foreign  Divorcea 

The  question,  of  course,  still  remains  whether  England  will 
allow  an  English  Marriage  between  English  persons^  or  between 
an  English  person  and  a  foreigner,  upon  other  growndt  than 
those  which  in  her  recent  l^islation  she  has  declared  to  be 
proper  causes  of  Divorce ;  but  the  aignment  that  a/ny  Divorce 
is  contrary  to  the  public  policy — an  argument  hitherto  of  no 
mean  weight — ^is  in  all  reason,  justice,  and  common  sense 
entirely  taken  away. 

DX  There  are  three  divisions  under  which  the  TCnglialh 
Law  with  respect  to  the  validity  of  a  Foreign  Sentence  of 
Divorce  may  be  considered. 

a  Foreign  Sentences  of  Divorce  a  meTisd  et  toro. 

fi  Foreign  Sentences  of  Divorce  a  wnculo  Tnatrimonii, 
before  the  recent  Statute  legalising  Divorce. 

7  Foreign  sentences  of  Divorce  since  the  pasmng  of  the 
Statute. 

DXL  (a).  Upon  the  question  of  the  effect  due  in  England 
to  a  Foreign  Sentence  of  Divorce  a  Tnenad  et  toro^  it  is  safe 
to  use  the  language  of  Lord  Stowell : — 

**  Something"  (he  observed)  "has  been  said,  on  the  doc- 
^'  trine  of  law,  regarding  the  respect  due  to  foreign  judgments ; 
"  and,  undoubtedly,  a  sentence  of  separation,  in  a  proper  Courts 
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''  for  adulterjr,  would  be  entitled  to  credit  and  attention  in 
**  this  Court ;  but  I  think  the  conclusion  is  carried  too  far 
'*  when  it  is  said  that  a  sentence  of  Nullity  of  Maniage  is 
"  necessarily  and  universally  binding  on  other  countries. 
^  Adultery  amd  Ua  proof h  are  nearly  the  same  in  aU  coun- 
''  tries.  Th$  validity  of  Tnarriage,  however,  must  depend^ 
"  in  a  great  degree^  on  ths  local  regvlationa  of  the  country 
"  where  it  is  celebrated.  A  sentence  of  nullity  of  marriage, 
"  therefore,  in  the  country  where  it  was  solemnized,  would 
"  carry  with  it  great  authority  in  this  country ;  but  I  am  not 
"  prepared  to  say  that  a  judgment  of  a  third  country,  on  the 
"  validity  of  a  Marriage,  not  within  its  territories,  nor  had 
"  between  subjects  of  that  country,  would  be  universally  bind- 
''  ing.  For  instance,  the  marriage,  alleged  by  the  husband, 
"  is  A  French  marriage ;  a  French  judgment  on  that  Marriage 
"  would  have  been  of  considerable  weight ;  but  it  does  not 
''  follow  that  the  judgment  of  a  Court  at  Brussels,  on  a  mar- 
''  riage  in  France,  would  have  the  same  authority,  much  less 

on  a  Marriage  celebrated  here  in  England.     Had  there  been 

a  sentence  against  the  wife  for  adultery  in  Brabant,  it 
"  might  have  prevented  her  from  proceeding  with  any  effect 
"  against  her  husband  here ;  but  no  such  sentence  anywhere 
*'  appears ''  (a). 

DXIL  In  an  earlier  case,  the  sentence  of  the  Parliament  of 
Paris,  declaring  a  Marriage  null,  had  been  pleaded,  not  as  a 
bar,  but  as  evidence  of  the  French  Law  on  a  Marriage  Con- 
tracted in  Franca  The  suit  in  England  was  for  a  Restitution 
of  Conjugal  Rights  (6). 

DXTTL  The  effect  of  a  Foreign  Sentence  was  also  much 
discussed  before  the  Arches  Court  of  Canterbury,  and  the 


it 


(a)  Sinclair  ▼.  Sinclair^  1  Consist.  297. 

Lord  Hardwicke  is  reported  to  have  said  that  the  sentence  of  a 
competent  Court  in  France  on  the  validity  of  a  marriage  was,  bj  the 
Law  of  Nations,  oondusive. 

Roa$l  V.  Oixrmn,  I  Vesey,  R.  157. 

(()  Serinuhire  v.  Scrimshire,  2  ComiH.  411,  a.d.  1702. 

z  2 
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Judicial  Committee  of  the  Privy  Coundl  in  the  recent  and 
very  important  case  of  ConoUy  v.  C<ynoUy. 

In  this  case,  the  wife  pleaded  in  bar  to  a  suit  for  a  resti* 
tution  of  conjugal  rights  by  the  husband,  that  she  and  her 
husband  had  both,  subsequently  to  their  Marriage,  entered 
into  religious  orders,  and  agreed  to  live  apart ;  and  that  the 
Court  at  Borne  had  decreed  their  separation. 

It  was  contended  on  the  other  side — 

1.  That  being  Americans  by  origin,  and  not  domiciled  at 
Home,  the  Court  there  had  no  jurisdiction. 

2.  That  the  pretended  sentence  was  no  sentence  of  a  Cotui. 

3.  That  the  sentence  of  a  third  country  was  not  binding  here. 

4.  That  the  husband  had  a  right  to  enforce  the  original 
obligations  of  the  Nuptial  Contract 

No  objection,  it  should  be  observed,  had  been  taken  to  the 
jurisdiction  of  the  English  Court  The  Court  of  Arches 
rejected  the  plea  in  bar.  The  Appellate  Court  of  the  Privy 
Council  allowed  the  wife  to  amend  her  plea,  by  stating  that 
she  and  her  husband  were  domiciled  at  Rome  at  the  time 
when  the  alleged  sentence  was  passed ;  and  that  by  the  Law  of 
their  American  Domicil  (the  lex  loci  contrcictus),  that  sen- 
tence would  be  held  valid ;  but  gave  no  opinion  ais  to  what  the 
effect  of  such  further  pleading  might  be  (c). 

DXIV.  (/9).  With  respect  to  Foreign  Sentence  of  Divorce 
a  vinculo  before  the  passing  of  the  recent  Statute. 

The  Courts  in  England  have  refused  to  acknowledge  the 
validity  of  any  sentence  of  Divorce  a  vinculo  matriTnonii, 
pronounced  upon  an  English  Marriage  celebrated  in  England 
between  English  bom  subjects  (d).  They  have,  however,  indi- 
rectly recognized  the  validity  of  a  Scotch  sentence  of  Divorce 
a  vinculo  matrimonii  (e),  in  a  case  where  the  Marriage 
had  been  celebrated  in  England,  and  the  parties  to  which 


(c)  CanoUy  v.  ConoUy^  7  Moore's  Privy  C,  Rep,  332. 
\d)  LoUey'9  Case,  1  Buss,  and  By.  C.  C,  Rep.  237. 
(« )  Warrender  v.  Warrender,  9  Bligh  R^.  89  ;  2  CI.  and  Fin.  488 ; 
vide  post. 
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were  a  Scotchman  by  birth,  property,  and  connectioiusi  though 
frequently  resident  in  England,  and  an  £nglishyroman«  They 
had  been  separated  for  some  time,  and  at  the  time  of  the 
Divorce,  the  husband  irsa  living  almost  wholly  in  Scotland, 
and  the  wife  in  France. 

Perhaps,  quite  strictly  speaking,  there  cannot  be  said  to 
have  been  any  direct  English  decision  upon  a  case  in  which 
the  parties  were  married  in  England,  and  having  afterwards 
acquired  a  bond  fide  DomicU  animo  et  facto  in  another 
country,  were  there,  after  the  acquisition  of  such  Domicil, 
divorced  a  vinovlo  matrimonii  according  to  the  lex  lod  by 
a  competent  tribunal  (/)• 

In  the  celebrated  case  of  LoUey,  the  husband  went  from 
England  to  Scotland,  and,  without  having  acquired  aDomidl  (g)f 
procured  a  Divorce  a  wacydo  there,  and  then  married  another 
wife.  Lolley  was  found  guilty  of  bigamy  by  the  twelve 
judges,  and  a  part  of  the  criminal  punishment  was  actually 
inflicted  upon  him. 

DXY.  In  subsequent  cases  both  Lord  Chancellor  Eldon  (&) 
and  Lord  Chancellor  Brougham  {i)  appear  to  have  considered 
the  judgment  in  LoUey's  case  as  going  the  whole  length  of 
deciding  that  a  Foreign  Divorce  could  not  operate  to  dissolve 
an  English  Marriage ;  and  the  additional  condition  of  the  di** 
vorce  being  between  English  partiea  does  not  appear  to  have 


(/)  See  Dr.  Lushiugton^s  remarks  in  Conway  v.  Bwdey^  3  Haggar<r$ 
R646. 

This  case,  as  well  as  that  subsequently  [alluded  to  of  Maoarthy  ▼. 
Decaix,  were  decided  in  the  early  part  of  1831. 

But  Dr.  Lushington  and  Lord  Brougham  appear  in  these  cases  to 
have  taken  rather  di£ferent  views  of  the  extent  of  the  decision  in 
LoUet/'e  Case, 

{g)  See  Lord  CranvoortKe  remarks  in  Dolphin  v«  Rohint^  1859. 

(A)  Tov€y  V.  Lindsay ^  1  Dow.  R.  124-5. 

(i)  Macarthy  v.  Decaix,  2  Russ.  and  Myl,  R.  610-20. 

See,  however,  Lord  Brougham's  explanation  in  Warrender  v.  War^ 
render,  of  his  remarks  in  this  case  of  liacarthy  ▼•  Decaix. 
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been  engrafted  upon  that  dedaion  tQl  the  case  of  Wa/rrendefr 
Y.  Warreinder. 

DXYI.  It  has  been  observed  that  for  more  than  a  century 
the  Scotch  Courts  have  holden  that,  without  reference  to  the 
country  where  the  Marriage  was  celebrated,  if  the  parties  were 
resident,  this  residence  may  isM  far  short  of  a  legal  Domi- 
cil  (ik).  In  Scotland  it  has,  since  the  Beformation  at  least,  been 
competent  to  the  Scotch  Court  to  divorce  a  vincnlo  fnatri- 
monvi ;  and  since  the  decision  (Q  of  the  House  of  Lords 
and  of  the  Twelve  English  judges,  the  Fifteen  judges  of 
Scotland  have,  nevertheless,  expressly  re-affirmed  tiiis  to  be 
the  Law  of  Scotland. 

DXYIL  The  observations  of  Lords  Brougham  and  Lynd- 
hurst  in  Warrender  v.  Warrender  {;nC)y  it  can  h^irdly  be 
denied,  shook,  to  a  certain  extent^  the  doctrine  of  LoUeffB 
case,  though  the  authority  of  that  case  ii?as,  as  will  be  presently 
seen,  recognized  in  the  recent  case  of  Ddphin  v.  Bobms. 

DXVIII.  But,  at  all  events,  the  case  of  Warrender  v. 
Wa/rrenderf  decided  in  1835,  contains  the  opinion  of  Lord 
Brougham,  that  a  sentence  of  Divorce  a  vinctdo  KruUrv- 
moniy  pronounced  by  the  country  where  the  parties  were 
domiciled,  ought,  even  in  the  case  of  an  English  Marriage, 
upon  principles  of  Comity,  to  be  recognized  in  this  country. 
The  reasoning  of  the  learned  judge  applies  more  forcibly  to 
the  case  of  a  Scotch  Divorce  of  a  Scotch  Marriage  between 
English  subjects.  The  English  Courts  having  recognized  the 
authority  of  Scotland  to  complete  the  obligation  of  the  mar- 
riage tie,  ought,  it  is  argued,  to  acknowledge  its  competency 
to  dissolve  it  on  the  principle  of  the  maxim,  "  Unumquodque 
*'  dissolvitur  eodem  mode  quo  coUigatur :"  and  it  is  said  with 
great  force  as  to  the  opportunity  which  a  strict  adherence  to 


{k)  ConvKitf  V.  Beadey^  3  HctggardpM  R  646. 

(Q  The  case  of  EdmiHon  referred  to  by  Lord  Lyndhont  in  War- 
render  v.  Warrender^  9  Bligh^  150-61. 

(m)  The  Lords  in  Warrendet^e  Case  considered  themselres  as  a  Scotch 
Court  of  Appeal  from  a  Scotch  Court. 
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the  Law  of  Sootland  with  lespect  to  the  dianliitiaQ  of  the 
oontiact  weald  give  to  the  viobtcm  of  the  "Rngligli  Marriage 
Law,  ''This  objection  comes  too  kte,"  after  the  decudona 
which  have  established  that  the  Scotch  Marriage  of  English 
parties  avowedly  in  fraudein  legiSj  is  valid ;  that  there  is  no 
sense  in  complaining  of  the  evasion  of  Kngliah  Law,  which 
would  arise  from  supporting  Scotdi  Divorces,  and  sanctioning 
the  evasion  of  English  Law  by  upholding  Scotch  Marriages^ 
whioh  entirely,  as  in  the  case  d  minors^  sobverts  it 

"  If  "  (says  L(»d  Brong^iam)  ''  in  a  matter  confessedly  not 
**  dear,  and  very  &r  from  being  nnincombered  with  doubt 
**  and  difficulty,  we  find  that  manifest  and  serious  inconve- 
''  nience  ia  sure  to  result  from  one  view,  and  very  little  in 
comparison  from  adopting  the  opposite  course,  nothing  can 
be  a  stronger  reason  for  taking  the  latter.  Now  surely  it 
strikes  every  one  that  the  greatest  hardship  most  occur  to 
parties^  the  greatest  embarrassments  to  their  rights,  and  the 
utmost  inconvenience  to  the  courts  of  justice  in  both  coun- 
tries by  the  rule  being  maintained  as  laid  down  in  LcUey's 
case.  The  greatest  hardship  to  parties;  for  what  can  be 
a  greater  grievance  than  that  parties  living  bond  Jide  in 
'^  England,  though  temporarily,  should  either  not  be  allowed 
*'  to  marry  at  all  during  there  residence  here,  or  if  they  do, 
"  and  afterwards  return  to  their  own  country,  however  great 
itB  distance,  that  they  must  be  deprived  of  all  remedy  in 
case  of  misconduct,  however  aggravated,  unless  they  under- 
take a  voyage  back  to  England,  ay,  and  unless  they  can 
''  comply  with  the  parliamentary  forms  in  serving  notices  ? 
the  greatest  embarrassments  to  their  rights;  for  what 
can  be  more  embarrassing  than  that  a  person's  Statns' 
"  shoiild  be  involved  in  uncertainty,  and  should  be  subject 
**  to  change  its  nature,  as  he  goes  from  place  to  place  ;  that 
"  he  should  be  married  in  one  country,  and  single,  if  not 
*^  a  felon,  in  another  ^bastard  here,  and  Intimate  there  7 
"  the  utmost  inconvenience  to  the  Courts ;  for  what  inoon- 
*'  venience  can  be  greater  than  that  they  should  have  to 
"  regard  a  person  as  married  for  one  purpose,  and  not  for 
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'^  another ;  single  and  a  felon,  if  he  marries  a  few  yards  to  the 
*'  southward — ^lawfully  married  if  the  ceremony  be  performed 
*'  a  few  yards  to  the  north  ;  a  bastard  when  he  claims  land, 
''  legitimate  when  he  sues  for  personal  successions ;  widow, 
''  when  she  demands  the  chattels  of  her  husband,  his  concu- 
**  bine  when  she  counts  as  dowable  of  his  land  (n)  Y* 

"  I  have  now  been  commenting  upon  Lclley'a  case  on  its 
"  own  principle — ^that  is,  regarding  it  as  merely  laying  down  a 
"  rule  for  England,  and  prescribing  how  a  Scotch  Divorce 
'^  shall  be  considered  in  this  country,  and  dealt  with  by  its 
*'  Courta  I  have  felt  this  the  more  necessary  because  I  do 
*'  not  see,  for  the  reasons  which  have  occasionally  been  ad- 
"  verted  to  in  treating  the  other  argument^  how,  consistently 
**  with  any  principle,  the  judges  who  decided  the  case  could 
M  limit  its  application  to  England,  and  think  that  it  did  not 
'*  decide  also  on  the  validity  of  the  divorce  in  Scotland.  They 
**  certainly  coiild  not  hold  the  second  English  marriage  invalid 
'^  and  felonious  in  England  without  assuming  that  the  Scotch 
**  divorce  was  void  even  in  Scotland.  In  my  view  of  the  pre- 
'^  sent  question,  therefore,  it  was  fit  to  show  that  the  Scotch 
**  Courts  have  a  good  title  to  consider  the  principle  otLoUey's 
'*  case  erroneous  even  as  an  English  decision.  This,  it  is  true, 
'^  their  Lordships  have  not  done ;  and  the  judgment  now  under 
*'  appeal  is  rested  upon  the  ground  of  the  Scotch  Divorce 
**  being  sufficient  to  determine  the  marriage-contract  in  Scot- 
"  land  only. 

"  I  must  now  observe,  that,  supposing  (as  may  fairly  be  con- 
"  duded)  LoUey'a  case  to  have  decided  that  the  Divorce  is 
**  void  in  Scotland,  there  can  be  no  ground  whatever  for  hold- 
''  ing  that  it  is  binding  upon  the  Scotch  Courts  on  a  question 
'*  of  Scotch  Law.  If  the  cases  and  the  authorities  of  that  Law 
*'  are  against  it,  the  learned  persons  who  administer  the  system 
"  of  jurisprudence  are  not  bound  to  regard — nay,  theyjare 
"  not  entitled   to  regard — an   English  decision,   framed  by 


(n)  9  Bligh's  Rep.  130. 
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**  English  judges  upon  an  English  case,  and  devoid  of  all 
*'  authority  beyond  tiie  Tweed.'* 

DXIX.  The  cases  which  intervened  between  that  of  LoUey 
and  that  of  Warrender  were,  first,  Macarthy  v.  Decaix  (o),  in 
the  Court  of  Chancery,  the  case  of  a  Danish  Divorce.    The 
husband,  a  Dane  by  birth  and  domicil,  married  in  England  an 
English  wifa     They  afterwards  both  became  domiciled  in 
Denmark.    Lord  Eldon  hesitated,  and  said  he  could  not  take 
it  as  settled  by  LoUey's  case ;  that  the  marriage  was  not, 
for  English  purposes,  dissolved  by  the  Danish  Divorce ;  but 
Lord  Brougham  becoming  Lord  Chancellor,  decided  against 
the  validity  of  the  Divorce  on  the  authority  of  Lolley's  casa 
Lord  Brougham's  subsequent  remarks  in  Warrender's  case 
are  not  consistent  with  this  judgment ;  and  the  authority  of 
it  appears  now,  at  all  events,  since  the  passing  of  the  recent 
Statute,    to   be    doubtfiiL    Secondly,  in  the  same  year  as 
McLca/rtky  v.  Decaix,  the  case  of  Conway  v.  Beadey  (p) 
was  decided  by  Dr.'Lushington  in  the  Consistory  of  London; 
in  which  ^that  learned  judge  held  that  a  Scotch  Divorce 
did    not  annul  an  English  Marriage ;  but  he  observed  :— 
''  My  judgment,  however,  must  not  be  construed  to  go  one 
*'  step  beyond   the    present  case ;    nor  in  any  manner  to 
^*  touch  the  case  of  a  Divorce  pronoimced  in  Scotland,  who, 
"  though  married  when  domiciled  in  England,  was,  at  the 
^'  time  of  such  Divorce,  bond  fide  domiciled  in  Scotland  ;  still 
*^  less  between  parties  who  were  only  on  a  casual  visit  to  Eng- 
"  land  at  the  time  of  their  marriage,  but  were  then  and  at  the 
**  time  of  the  Divorce  bond  fide  domiciled  in  Scotland." 

This  question  Dr.  Lushington  did  not  consider  to  have  been 
decided  by  the  case  of  LoUey  (q). 

DXX  (7).  With  respect  to  Foreign  Sentence  of  Divorce 
since  the  passing  of  the  recent  Statute. 

(o)  2  BusieU  df  M^fu^s  Bep.  614. 

{p)  3  Haggards  JSodes,  Rep.  642. 

(9)  In  the  case  of  Tovey  v.  Lindsay,  1  Dau^s  JRep.  117,  in  1813, — au 
appeal  from  Scotland  to  the  House  of  Lords  on  a  question  of  jnrisdic- 
tion, — ^no  decision  waa  given. 
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In  1858^  the  Lftw  of  Knglund  underwent  a  diange  of  the 
greatest  moment  It  is  not  too  mnch  to  say  that  no  law  has 
been  paoed  sinoe  the  Beformation  so  Titally  affecting  the 
social  and  moral  condition  of  this  leahn.  By  that  Iaw  Mar* 
dages  were,  for  the  first  time,  rendered  diiiBolnbla  BelHe 
this  Law  Maniages  had  been  diSBolved  by  apeeial  acts  of  Buw 
liament^  the  pMsing  of  which  bore  testimony  to  the  general 
Law  of  indissolubility :  this  pTri/vUegimmi  was  certainly  open 
to  the  gravest  oljection%  and  iros  on  prindjde  indefensiUe; 
but  its  practical  effect  upon  the  social  and  moral  state  of  the 
people  WBS  inconsideraUa  The  practical  eflfoet  of  the  present 
Law  is  certainly  not  inconsiderable,  though  yet  but  in  the 
inbncy  of  its  domestic  operation.  With  respect  to  ite  inter- 
national  operation  it  surely  ought,  upon  sound  prindides  of 
Comity,  to  lead  to  a  recognition  of  Foreign  DiToroes  of  Eug* 
lish  subjects  domiciled  abroad  for  the  same  causes  at  least 
which  the  lex  pairiceaJloiwn  to  be  grounds  of  Biyoroe— namely, 
adultery,  on  the  part  of  the  wife ;  cruelty  and  aduHeiy,  or 
desertion  and  adulteryi  on  the  part  of  the  husband. 

Since  the  passing  of  the  Statute^  the  foUowiog  case  has 
been  decided ;  but  the  Scotch  Divorce,  it  will  be  observed,  had 
in  this  case  been  decreed  before  the  passing  of  the  Statute. 

A  domiciled  English  husband  married  in  Kiyland  a 
wife,  in  the  year  1822;  they  separated  by  mutual  con- 
sent in  1839.  In  1854,  Hie  husband  went  to  Scotland— -his 
wife  followed  him.  After  a  few  weeks'  residence;,  sufficient 
according  to  the  Scotch  Law,  to  found  the  jurisdiction  of  the 
Scotch  courts  the  wife  sued  the  husband  (or  adultery,  and 
obtained  the  decree  of  a  Scotch  Court,  dissolving  the  mai> 
riage.  The  husband  had  not  at  the  time  a  Domidl,  but  only 
a  temporary  residence  in  Scotland. 

The  wife  afterwards  resided  at  Paris,  and  married  a  Fiendi- 
man  in  that  country.  The  House  of  Lords  held,  affimung 
the  decicdon  of  the  Court  of  Probate,  that  the  Scotch  Divorce 
had  not  dissolved  the  English  marriage,  (r) 

(r)  1  Swabcy  dk  Tridram,  87 ;  and  7  Emm  <^  Lofdi  B^MnUf  880. 
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The  circuinstanoes  of  the  case  were  Boch  as  to  show,  that 
the  Divoice  was  effected  by  gross  collusion.  Lord  Kingsdown 
said^  '*  It  is  dear,  therefore,  it  was  mere  mockery  and  coUu- 
**  sion  from  beginning  to  end/'  Lord  Cranworth,  who  spoke 
first  and  gave  the  judgment  of  the  Lords  in  detail,  (s)  said,  **  My 
"  LordS)  the  veiy  learned  judge  of  the  Court  of  Probate, 
^  rejected  the  aUegation  of  the  Appellant,  on  the  ground  that  it 
**  stated  no  case  impeaching  the  validity  of  the  will  and  codicil 
**  propounded  by  the  Respondenta  The  grounds  on  which  the 
**  Appellant  relied  were,  that  by  the  proceedings  in  Scotland 
<<  the  Marriage  with  the  Appellant  was  dissolved  so  as  to  enable 
^'  the  deceased  to  contract  a  new  Marriage  in  1854,  with 
^  General  de  Pontes,  a  domiciled  Frenchman,  and  became 
"  herself  domiciled  in  France,  and  so  continued  from  the  time 
**  of  her  marriage  till  her  death,  and  that  while  so  domiciled 
**  she  made  the  will  of  23rd  of  June,  1856,  in  the  mode 
**  required  by  the  Laws  of  the  country  of  her  Domicil,  which 
**  therefore  was  a  valid  revocation  of  the  will  and  codicil  of 
'^  April,  1854.  The  Appellant  further  contended  that,  even  if 
**  the  Divorce  was  not  valid  so  as  to  enable  the  deceased  to 
'*  contract  a  second  marriage,  stUl  it  operated  as  a  Divorce 
"  a  menm  et  toro,  and  enabled  her  to  select  a  Domicil  of  her 
*'  own,  ftnd  that  in  fact  she  did  select  France  as  her  Domicil, 
^  where  she  lived  and  died.  The  learned  judge  of  the  court 
*'  below  was  of  opinion  that  the  English  Marriage  was  not 
**  dissolved  by  the  Scotch  Divorce,  and  that  so  the  deceased 
"  remained  up  to  the  time  of  her  death  the  wife  of  the  Appel- 
"  lent  whose  Domicil  was  and  had  always  been  in  England ; 
^*  that  his  Domicil  was  her  Domicil,  and  that  the  wiU  or  alleged 
**  will  of  June,  1856,  not  having  been  executed  in  the  mode 


(t)  Jn  this  judgment  it  was  decided  that  the  Scotch  sentence  of 
divorce  a  vinotdo  could  not  operate  as  a  divorce  a  merud  et  toro  in 
England.  Also  it  should  be  observed  that  Lord  Cranworth *s  opinion 
inclined  to  admit  that  a  wife  domiciled  a  menad  et  toro,  may  have 
a  separate  domicil  from  her  husband.  Lord  Kingsdown  expressed 
an  opposite  opinion :  this  question  was  not^  however,  decided. 
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**  required  by  our  laws,  had  no  effect  on  the  will  and  codicil  of 
''  1854  He  further  held  that  the  Scotch  decree  did  not 
"  operate  as  a  divorce  a  menad  et  toro,  and  so  made  a  decree 
*'  rejecting  the  allegation.  The  same  arguments  were  renewed 
"  and  urged  with  great  ability  at  your  Lordships'  bar.  But 
"  they  failed  to  convince  me,  or,  as  I  believe,  any  of  your  Lord- 
^*  ships  who  heard  the  casa  On  the  first  question,  the  validity 
*'  of  the  Scotch  Divorce  to  dissolve  the  English  Marriage,  the 
''  decision  in  LoUey'a  case  is  conclusiva  It  was,  indeed,  oon- 
**  tended  in  the  argument  here  that  LoUey's  case  did  not  ne- 
<'  cessarily  govern  that  now  under  consideration,  for  that  since 
*'  that  decision  the  principles  applicable  to  this  question  have 
"  been  materially  changed  by  the  Statute  9  Geo.  4,  a  31.  But 
''  this  seems  to  me  altogether  a  mistake.  In  LoUey'a  case  it 
*'  appeared  that  he,  having  been  married  in  England,  after* 
"  wards  went  to  Scotland,  and  while  he  was  there,  7u>t  havvng 
"  become  a  domiciled  Scotchm>an  (for  that  must  be  assumed 
*'  to  have  been  the  state  of  the  facts),  his  wife  obtained  a 
*'  Scotch  decree  for  a  Divorce  on  the  ground  of  adultery  com- 
"  mitted  by  him  in  Scotland.  After  the  decree  was  pro- 
''  nounced  he  returned  to  England  and  married  a  second  wife 
at  Liverpool  This  was  held  by  the  unanimous  opinion  of 
the  judges  to  be  bigamy,  on  the  ground  'that  no  sentence 
"  *  or  act  of  any  Foreign  Country  or  State  could  dissolve  an 
**  *  English  marriage  a  vinculo  m/itrim/mii/  meaning,  I  pre- 
"  sume,  could  dissolve  the  matrimonial  vinculum,^  and  that  no 
"  Divorce  of  an  Ecclesiastical  Court  was  within  the  ezcep< 
"  tion  in  1  Jaa  1,  c.  11,  s.  3,  unless  it  was  the  Divorce  of  a 
"  Court  within  the  limits  to  which  the  1  Jaa  1  exteud& 
"  The  exception  to  the  Statute  1  Jaa  1  was  '  of  any  person 
"  '  divorced  by  sentence  in  the  Ecclesiastical  Court'  It  was 
**  contended  here  that  the  decision  might  have  been  different 
**  if  the  case  had  arisen  since  the  9  Geo.  4,  a  31,  which  repeaLs 
"  the  Statute  1  J.  1,  c.  1 1,  and  by  sect  22  again  makes  bigamy 
**  a  felony,  but  with  a  proviso  that  the  enactment  shall  not 
"  extend  to  any  person  who  at  the  time  of  the  second 
"  Marriage  shall  have  been  divorced  from  the  bond  of  the 
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"  first  Marriage.  It  was  said  that  the  Scotch  Court  was  not 
"  the  Ecclesiastical  Court  contemplated  by  the  Statute  1 
"  Jaa  1,  and  that  so  Lolley  was  not  within  the  exception 
'^  contained  in  that  Statute,  but  that,  as  he  had  been  in  fact 
**  divorced  he  would  now  have  been  within  the  proviso  of  the 
**  Statute  9  Geo.  4,  c.  31.  This,  however,  is  evidently  a  mis- 
"  taka  He  was  not,  and  could  not,  be  divorced  :  for,  accord- 
"  ing  to  the  express  opinion  of  the  judges,  no  Court  can 
"  dissolve  the  bonds  of  an  English  Marriaga  Lolleya  case 
"  has  been  frequently  acted  on.  In  the  case  of  Conway  v. 
"  Beazley,  Dr.  Lushington,  after  much  consideration,  acted  on 
it,  treating  it  as  settled  law  where  there  is  no  hoTid  fide 
Domicil  in  Scotland,  meaning  by  h(md  fide  Domicil  a  real 
"  Domicil,  and  not  a  Domicil  assumed  merely  for  the  purpose 
giving  jurisdiction.  And  I  believe  your  Lordships  are  all 
of  opinion  that  it  must  be  taken  now  as  clearly  established 
**  that  the  Scotch  Court  has  no  power  to  dissolve  an  English 
**  Marriage  where,  as  in  this  case,  the  parties  are  not  really 
'^  domiciled  in  Scotland,  but  have  only  gone  there  for  such  a 
"  time  as,  according  to  the  doctrine  of  the  Scotch  Courts,  gives 
"  them  jurisdiction  in  the  matter.  Whether  they  could  dis- 
"  solve  the  Marriage  if  there  be  a  hand  fide  Domicil  is  a 
'^  matter  upon  which  I  think  your  Lordships  will  not  be 
"  inclined  now  to  pronounce  a  decided  opinion." 

DXXI.  No  mention  is  made  in  this  judgment  of  any  altera- 
tion effected  by  the  recent  Statute  in  the  Law  of  England  with 
respect  to  the  general  recognition  of  Foreign  Sentences  of 
Divorce  on  English  subjects. 

It  seems  clear,  however,  that  the  question  whether  England 
will  recognize  a  Foreign  Sentence  of  Divorce  upon  English 
subjects  domiciled  in  the  State  of  the  foruTn,  which  pro- 
nounced it,  is  yet,  unhappily,  undecided. 

It  has  been  already  stated  that  the  argument  of  such  Di- 
vorces being  contra  bones  mores  (t),  or  of  then  falling  under 

(t)  That  is,  at  least,  of  foreign  divorces  granted  upon  the  »ame 
ground$  as  those  specified  in  the  recent  statute.    The  argument  might 
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the  dass  of  the  exceptional  restrictionB  (u)  whidi  preyent  the 
admissioD  of  Foreign  Laws  and  Sentenoes  cannot  be  now  light- 
eoufily  advanced  by  England 

And  where  no  such  obstacle  presents  itself,  the  principles 
of  Comity  would  lead  to  the  recognition  of  the  Foreign 
Sentence. 


yet,  though  much  weakened,  be  used  agaiiut  the  recognition  of  foreign 
divoroes  decreed  on  other  grounds. 
(«)  Vide  ante^  a.  12,  &c. 
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I  of  the  Child 


CHAPTER  XXIII. 

PATERNAL    RIGHTS. 

DXXIL  The  next  question  arising  from  the  relations  of 
Family  is  that  of  the  PcUria  Potestaa,  or  Paternal  Rights  (a). 
The  continental  nations  of  Europe  recognize  an  extent  of 
Paternal  Power,  derived  from  the  Roman  Law,  which  is 
unknown  to  the  Common  Law  of  Great  Britain  and  of  the 
United  States  of  North  America ;  and  this  fact  is  used  by 
Mr.  Justice  Story,  as  an  argument  for  adhering  to  the  rule 
that  in  the  case  of  Marriages  the  lex  loci  contractus  shall 
prevail 

DXXIIL  The  Paternal  Power  is  to  be  considered  with 
respect  to 

1.  The  Person, 

2.  The  Property, 

With  respect  to  the  Person,  the  Private  International  Law  of 
Germany  throughout  its  various  States  upon  this  subject, 
appears  to  declare,  as  a  general  rule,  that  the  same  rights 
are  accorded  to  the  parents  and  children  of  strangers, 
which  they  can,  by  legitimate  proof,  satisfy  the  proper  Ger- 
man authorities  they  possessed  in  their  native  country,  or  in 
the  country  of  their  Domidl  (6)  at  the  time  when  the  Paternal 
or  Filial  relation  was  called  into  existence. 


(a)  Story,  ss.  25,  90, 455,  456,  462,  468. 

Pmer  II.  88.  48,  61.  Yon  den  Eltem  und  E[inde8rechten  der  From* 
den. 

Savigny,  Vm.  bs.  380,  396. 

MerlivC$  Rep.,  Puissance  PaterneUe, 

(h)  *'  Als  Yaterland  des  Fremden  wird  aber  jener  Art  erklart,  deasen 
Gesetzen  derselbe,  vermbge  seiner  Gebnrt  als  TJnterthan  nnterliegt" 

PiUdingm,  88.  47,  48,  citing  AUg.  6  6^.  i9.  8.  34. 

^  Die  Enstehnng  der  vaterlichen  Qewalt  dnreh  Zengmig  in  der  £he, 
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DXXIV.  It  is  quite  clear,  however,  that  no  ooimtry  would 
tolerate  such  an  exercise  of  a  parental  authority,  however  war- 
ranted by  the  Law  of  the  Origin  or  Domicil,  as  actually  violated 
the  Law  of  the  land.  Upon  this  point  Wachter  (c),  though 
his  illustration  from  the  supposed  Law  of  England  is  ridicu- 
lous (d),  speaks  with  firmness  and  accuracy. 

DXXV.  The  limitations  under  which  the  patrm  potestaa 
of  a  foreign  father  over  the  person  of  his  child  is  admitted  in 
England  may  be  well  gathered  from  the  following  remarks  of 
Lord  Chancellor  Cottenham  (d)  :— 

"  It  was  urged  that  the  Court  must  recognize  the  authority 
**  of  a  foreign  tutor  and  curator,  because  it  recognizes  the 
"  authority  of  the  parent  of  a  foreign  child.  This  illustration 
"  proves  directly  the  reverse ;  for  although  it  is  true  that  the 
"  parental  authority  over  such  a  child  is  recognized  the  autho- 
"  rity  so  recognized  is  only  that  which  exists  by  the  Law  of 
"  England.  If,  by  the  Law  of  the  country  to  which  the  par- 
**  ties  belonged,  the  authority  of  the  father  was  much  more 
'^  extensive  and  arbitrary  than  in  this  country,  is  it  supposed 
"  that  a  father  would  be  permitted  here  to  transgress  the 
^*  power  which  the  Law  of  this  country  allows  ?  If  not,  then 
"  the  Law  of  this  country  regulates  the  authority  of  the 
'^  parent  of  a  foreign  child  livimg  in  England  by  the  Laws 
''  of  England  and  not  of  the  Laws  of  the  country  to  which  the 
"  child  belongs  (e)." 

DXXV  I.  With  respect  to  the  operation  of  Parental  relations 
upon  the  Property  of  the  child,  according  to  the  ancient 
Boman  Law,  no  child  under  the  Paternal  power  was  capable 

so  wie  deren  denkbare  Anf echtong  ist  zu  beurtheilen  nach  dem  Gesets 
des  Ortes,  an  welchem  der  Y ater  zat  Zeit  der  Qeburt  dee  Kindes  seinen 
Wohnsitz  hatte.*'— /Sbin^ny,  s.  380. 

'^  E  palese  che  lo  statute  che  definisoe  la  patria  potest^  d  personale, 
al  pari  dello  statute  che  fissa  la  znmore  etJL  et  la  interdizione." — Boeoo, 
416—17. 

(c)  Wdchiery  Vie  Collision  &c.,  s.  23,  in  fine. 

(<£)  E,  g.  that  a  man  cannot  in  (Germany,  as  he  may  in  England  (!), 
sell  his  wife  ia  the  market-place. 

(«)  JohnttoneY.  BeaUie^  10  Clarke  and  Finndtjfe  Rep.  114. 
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of  aoquiring  property  for  himself — his  acquisitions  belonged 
to  bis  father.  This  rule  of  ]aw  received  many  limitations  in 
the  course  of  time,  as  in  the  case  of  the  castrenae  pecuMum 
and  the  bona  TruUema.  The  general  law,  however,  remained 
in  force  till  the  time  of  Justinian,  who  abrogated  it  entirely, 
and  allowed  the  child  to  be  the  proprietor  of  his  own  acqui- 
cations  (e)  ?  Savigny  expresses  an  unhesitating  opinion  that 
the  parental  relations  are  governed  by  the  law  of  the  Do- 
midl  of  the  Parents  —  not  by  the  law  of  the  place  in 
which  the  child  was  bom.  A  change  of  domicil,  ^erefore, 
might  be  followed  by  a  change  of  law  in  this  matter  (/). 
The  reason  for  this  opinion  is,  that  the  laws  which  regulate 
the  acquisitions  of  children,  being  more  or  less  a  restriction 
upon  the  natural  capacity  of  acquiring,  belong  to  the  indi- 
vidual Statue  {g\  which  is,  according  to  Savign/s  doctrine, 
always  dependent  on  the  Law  of  the  Domidl ;  and  this 
affects  all  the  children — ^those  bom  before  as  well  as  those 
bom  after  the  domicil  has  been  acquired  (A).  This  rule  of  law 
is  incorporated  into  the  Prussian  Coda 

DXXYII.  Much  discussion  has  taken  place  among  con- 
tinental jurists  as  to  whether  the  Paternal  Power  extends 
to  vnvmoveahle  as  well  as  to  TMyveahle  property ;  or,  as  they 
phrase  it^  whether  the  law  be  per&cmal  or  reoL 

ifi)  Cod,  de  boo.  qiue,  lib.  vL  e-^1. 

Inat.  per  qnas  pern.  VIII.  1.  2. 9. 

Savigny^  2Q^ 

(/)  Dagegen  sind  die  VermOgensverhaltnisse  zwischen  dem  Vater 
sind  den  Kindem  zu  beurtheilen  nach  dem  Gksetz,  welcbes  an  dem 
jedwmaligen  Wohnsitz  dee  Vaters  besteht,  so  das  also  eine  Verandemii^ 
des  Wohnaitzes  auch  eine  Yeranderung  dieser  VerhiiltniBae  nach  sich 
Ziehen  kann.'' — Savigny,  ib,  0.  380. 

"  Im  EnropSischen  V 5lkerrecht  richtet  sich  die  VerfUgungB  Befiigniss 
des  Vaters  ttber  das  Einkommen  vom  Venn5gen  seiner  Kinder  nach 
dem  Bicht  des  Landes  wo  die  daza  gehOrigen  Sachen  sich  befinden,  sein 
Genuss  desselben,  Nntzniessang,  &c  (i.  e.  umfmctus)  nach  dem  Bechte 
ihres  Wohnorts."— PttWar,  s.  54. 

(g)  Savigny  f  ib,  &  389. 

(A)  Ib.  8.  396. 

VOL.   IV.  A   A 
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Story  ({)  collects  and  examines  these  optniona  Bretonnier, 
Hertins,  Bouhier,  Le  Brun,  D' Aigentr^,  maintain  that  the  Pater- 
nal Power  is  aJUogether  persoTudy  and  extends  to  immoveable 
property  in-  a  foreign  coimtry.  On  the  other  hand,  Ftoland, 
Botdlenois,  and  the  high  authority  of  D'Aguesseau  (k)  are 
against  the  extension  of  the  Parental  Power  to  immoveable 
property.  Merlin  strives  to  steer  a  middle  course  between 
both  opinions. 

DXXYIII.  Savigny  (Z),  following  Schafiher,  altogether  dis- 
approves of  the  maxim  of  the  English  and  American  Law,  ihat 
the  lex  ret  aitcB  and  not  the  lex  domicilii  governs  aU  qnea- 
tions,  and,  therefore,  this  one  among  the  number,  relating  to 
immoveable  property  fm). 

DXXIX.  It  would  seem  to  be  an  inference  from  ihe  only 
decision  which  has  been  given  in  an  English  court  of  justice, 
that  the  Parental  Power,  with  respect  to  the  personal  or 
moveable  property  of  minors  was  considered  by  English  Law 
as  depending  upon  and  changing  with  the  domiciL  The  case 
of  Oambier  v.  Oambier  (n)  was  as  follows  : — 

"In  1818,  the  late  Earl  of  Athlone  in  Ireland,  and  Count 
"de  Beade  in  Holland,  married,  at  Paris>  Hiss  Hope,  who 
"  was  possessed  of  large  personal  property.  The  earl  was 
''  domiciled  in  Holland,  Mias  Hope  was  born  at  Amsterdam, 
*'  of  English  parents,  and,  at  the  time  of  her  marriage,  dedaied 
"  her  domidl  to  be  at  the  Hagua 

**  At  the  time  of  the  marriage,  a  marriage-contract  was  there 
"  executed  in  the  Dutch  form,  making  certain  provisions,  and, 
"among  other  things,  provision  for  the  distribution  of  the 
*'  wife's  property  in  the  event  of  her  husband  surviving  her. 


(t)  Conflict  of  Laws,  8.  456,  &c. 

{k)  Story  cites  all  these  authorities ;  but  see  also  anthorities  eited  by 
RoccOj  p.  26. 
(0  a  380,  N.  C. 

(«t)  BirthwkUUe  v.  VardiU,  7  Clarke  and  Finndlys  BeporU,  911. 
(n)  7  Simon's  Beports,  263-270. 


THE  PATERNAL  POWEB-—QAMBIER  V.  QAMBIER.         35S 

"  They  afterwards  removed  to  and  became  domiciled  in  £n^ 
"  land,  and  had  children  bom  thera  The  wife  died  ;  and  by 
^*her  death  the  children  became  entitled,  under  a  judicial 
*'  compromise  in  Holland,  to  one-fourth  of  certain  property  of 
"  the  wife  in  the  public  fimda  By  the  French  Code,  which 
"  is  the  Law  of  Holland  also,  when  children  are  under  the  age 
**  of  eighteen  years,  their  surviving  parent  has  tlie  enjoyment 
of  their  {Nroperty  until  they  attain  that  age ;  and  the  father 
insisted  that  us  the  children  were  under  that  age,  and  the 
''marriage  contract  and  judicial  compromise,  under  which 
"they  took  one-fourth,  were  both  made  in  Holland,  the 
**  children  must  take  it,  subject  to  his  Paternal  Rights,  by  the 
Law  of  Holland.  The  Vice-Chancellor  held  that  the  father 
was  not  so  entitled.  He  said, '  The  rights  of  the  plaintiffii 
are  not  derived  under  the  settlement  made  upon  their  mother  s 
marriage  with  Mr.  Gambler ;  but  under  the  judicial  compro- 
mise, which  I  must  consider  as  a  judicial  decree  which 
adjudicated  that  the  children  were  entitled  to  one-fourth  of 
their  mother^s  personal  estate.  They  take  by  virtue  of 
that  judicial  decision ;  the  contract  is  entirely  out  of  the 
"  question.' 

''  By  the  Code  Napoleon,  which  is  the  Law  of  Holland,  as 
well  as  of  France,  when  children  are  under  the  age  of 
eighteen,  their  surviving  parent  has  the  enjoyment  of  their 
property  until  they  attain  that  age.  But  that  is  nothing 
*'more  tham  a  rnere  local  right,  given  to  the  survivvng 
"pa/rent,  by  the  la/w  of  a  particular  country,  so  long  as  the 
"  children  remain  subject  to  that  law;  and,  as  soon  as  the 
"children  are  in  a  country  where  thai  la/w  is  not  inforce^ 
"  iheir  rights  must  be  determined  by  the  law  of  the  cownJtry 
"  where  they  Jiappen  to  be,  Tfiese  children  were  never  svJb^ 
^  ject  to  the  Law  of  Hollcmd;  they  vjere  both  bom  in  this 
"covmtry,  a/nd  have  resided  here  ever  since.  The  conse- 
"  quenoe  is,  that  this  judicial  decree  has  adjudged  certain  pro- 
"  perty  to  belong  to  two  British-bom  subjects  domiciled  in 
"  this  country ;   and  so  lopg  as  they  are  domiciled  in  this 
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"  ooimtry,  their  penonal  property  must  be  admiiustered 
"  aooording  to  the  law  of  this  country.  The  daim  of  thei/r 
** father  doee  not  anise  by  virtue  of  the  oonttuety  but  edUly 
**by  the  local  la/wofthe  ootmtry  wherehewasreeidmg  aithe 
"  time  ofhia  marriage  ;  and,  therefore,  this  property  must  be 
''considered  just  as  if  it  had  been  an  English  legacy  given  to 
''the  children;  and  all  that  the  father  is  entitled  to  is  the 
"usual  reference  to  the  Master  to  inquire  what  allowance 
*' ought  to  be  made  to  him  for  the  past  and  future  maintenance 
*'  of  his  children  (o)." 

DXXX.  The  Judicial  Committee  of  the  Privy  Council 
decided,  in  the  case  of  Sherwood  ▼.  Ray  (p),  that  the  Eode- 
oastical  Courts  in  England  adopted  that  part  of  the  Canon 
Law, ''  which  abrogated  the  patria  poteetae  of  the  Civil  Law, 
^and  placed  the  parental  authority  in  this  respect  in  the 
**  hands  of  their  spiritual  guides ;  and  that  part  of  the  Canon 
*'  Law  which  takes  away  the  control  of  parents  over  the  mar- 
**  riage  of  thear  children  is  imdoubtedly  in  force  in  this  eoun- 
"  try,  the  marriage  of  males  of  fourteen  years  and  of  females 
*'  of  twelve  being  unquestionably  valid  by  the  Law  of  England, 
"  before  the  Marriage  Acts,  with  or  without  the  consent  of  the 
'•  parents  (q)." 

DXXXI.  (r)  Adoption  and  Ema/noipaHon  are  Legal  Rela- 
tions founded  on  the  Roman,  and  unknown  to  the  English  Law ; 
but^  whatever  consequences^  affecting  the  Statue,  flow  from 


(o)  Oamhier  v.  Oambiefy  7  Simon^s  Hep.  209. 

(p)  1  Moon*t  P,  O.  Rep.  898. 

(q)  Seeinnextfdmpterthelesdingcaaeof  il^kJMijRaM^BfltOi 
ship  by  nurture  of  the  widow. 

(r)  Fcdix,  &  33,  obeerFes  of  the  SkUui  Penonel,  <'  Gette  loi  regit  le 
mode  de  ocmstater  T^tat  civil  elle  regit  ^galement  lea  effete  de  la  puieaanoe 
patemelle,  en  oe  qui  conoeme  la  pereonne  dee  enfants  la  manidre  de 
eonetitaer  le  tnteor ;  elle  indtqae  lee  personnes  qui  peuvent  dtre  ap- 
pele6s4  oetie  fonetion  civile,  et  elle  ddfinit  lee  ponvoirs  da  tuteor :  elle 
determine  les  cas  on  remandpation  pent  avoir  lieu/* 
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them,  aocoiding  to  the  personal  Statute  or  Law  of  the  Domidl, 
ooght  to  be  recogniied  in  other  oountrioB:  subject  always 
to  the  exceptions  to  this  general  rule,  which  have  been 
already  mentioned. 
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CHAPTER  XXIV. 

nXBGITIMATB  CHILDREN — POLICT  OF  STATE& 

BXXXII.  (a)  The  question  as  to  the  Stestus  of  children  bpm 
out  of  lawful  wedlock,  the  parental  power  which  can  be  exer- 
cised over  them,  the  rights  which  they  can  claim  at  the  hands 
of  one  or  both  of  their  parents,  constitute  some  of  the 
most  difficult  problemSp  both  of  Private  Right  and  of  Public 
Ijaw. 

The  question  in  all  its  bearings,  .is  one  which  certainly  much 
concerns  the  well-being  of  the  State ;  for  it  greatly  affects  the 
general  morality  of  the  people,  upon  which  the  security  of  all 
States  is  built 

The  public  policy  of  States  has  looked  at  this  question 
from  two  distiDct  points  of  view — always  of  course  with  the 
same  object^  that  of  checking  the  frequency  of  the  crime. 
In  truth,  the  whole  question  borders  upon  the  considerations 
of  Cri/mmai  International  Law.  At  the  same  time  it  would 
be  absurd  to  apply  the  2ea;  {o{>i  (6)  delicti  oommiaai  to  setile  the 
question  of  the  obligations  of  the  parents  toward  the  child,  (c) 

In  some  coimtries,  it  has  been  sought  to  obtain  this  moral 
end,  by  enlarging  and  strengthening  the  claims  of  the  child 
upon  the  father,  as  a  punishment  of  the  male  ofiBsDder ;  in 


(a)  JSkMy,  8.  93,  94. 

Burgey  Commentaries  on  Foreign  and  Colonial  Law.  I.  Ft  1,  ch.  iii. 
s.  3,  pp.  101—6. 

Savigny,  VUL  399—3. 

Boocoy  pp.  416—20. 

PiiUer,  as.  58—63. 

(6)  Samgny,  ib,  b.  374. 

(c)  This  is  dearly  stated  by  Seuffert,  and  adopted  by  SehUfner^ 
ErUmchtlung  des  Internationales  Fripotreohtf  s.  9a 
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Others  by  narrowing,  or,  as  in  France,  (d)  altogether  taking 
away  the  claims  of  the  mother  or  the  child  upon  the  father, 
as  a  pmiishment  of  the  female  offender.  In  both  cases,  the 
Law  has  a  moral  end  in  view,  and  therefore  it  falls  under 
the  category  of  the  exceptions  to  the  operation  of  the  general 
rule  of  Comity,  that  is  to  say,  the  Statvs  of  the  illegitimate 
child  will  be  determined  by  the  Law  of  the  land  in  which  he 
is  living,  without  reference  to  the  Law  of  the  Domidl  of  either 
of  the  parents  at  the  time  of  the  birth  of  the  child. 

DXXXIIL  Thus,  if  an  attempt  was  made  by  the 
mother,  who  had  been  a  domiciled  concubine  in  a  country 
where  concubinage  was  a  legal  StcUvs,  to  enforce  before  a 
French  Tribunal  either  a  claim  of  affiliation  or  any  other 
claim  growing  out  of  the  Status  of  concubinage,  such  a  claim 
would  be  rightly  rejected  by  the  French  Tribunal,  inasmuch 
as  its  recognition  would  militate  against  a  moral  principle  of 
French  Law  (a).  Savigny  remarks,  that  this  principle  has 
been  incorporated  into  the  Prussian  Code. 

DXXXIY.  In  these  remarks,  the  factnum  of  the  illegitimacy 
of  the  child  has  been  assumed ;  but,  if  theyocfitm  itself  be  in 
dispute,  a  most  difficult  question  of  Private  International  Law 
arises,  and,  with  respect  to  which,  the  decisions  of  that  Law 
are  £Bbr  from  satisfactory.  The  shape  which  this  question  has 
generally  assumed,  has  been  that  of  the  ^*legUimalio  per 
"  aubseqtieTia  m^xtrimonium^" 

The  maxims  of  the  Soman  Law,  '*  Paler  eat  quern  nuptico 


(d)  Code  CivUf  art  340. — '*  La  recherche  de  la  paternity  est  inter- 
dite." 

Savigny  defends  this  law  on  the  ground  that  the  subject  of  it,  pro- 
perly speaking,  ia  not  the  personal  tUUu*^  bat  a  matter  of  public  policy 
and  positiye  law ;  and  he  remarks  that  the  same  principle  is  incorpo- 
rated into  the  Prussian  law. — Saviffny^  Yin.  s.  399  and  s.  374,  n.  a. 

(e)  This  presumption  of  law,  Savigny  obserres,  Is  founded  on  the 
dignity  and  sanctity  of  marriage— unmarried  concubitua  does  not  fall 
under  this  principle  :  the  father,  if  not  necessarily  uncertain,  may  be 
so,  and  the  possibility  furnishes  a  complete  defence  to  a  charge  of 
paternity. 
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"  dmMmxtromi!*  (/)  and  ''  cfwm  legUimas  nuptia  /ocUb  8vni 
**  patrem  liheri  eequuntv/r/'  (g)  are  universally  recognized ; 
but  the  question,  what  are  "justcB,"  or  "legiti/manuptiasy'* 
has  been,  and  still  is,  a  subject  one  of  much  dispute  amoii^^st 
jurist& 

DXXXY.  (A)  Foreign  jurists,  with  few  exceptions,  hold  the 
doctrine,  that  the  question  of  the  SUUub  of  the  child  depends 
upon  the  Law  of  the  DomicU  of  his  parenta 

But  the  circumstances,  as  is  well  observed  by  Story,  may  be 
very  various,  admitting  and  requiring  very  important  distino- 
tions  in  the  application  of  this  general  doctrine ;  and  he 
suggests  the  following  cases  as  illustrative  of  this  remark. 

1.  The  case  of  a  child  bom  before  marriage  in  the  Domidl 
of  his  parents,  who  afterwards  intermany  in  that  Domicile 
according  to  the  Law  of  which  the  child  is  legitimated  by  the 
subsequent  marriage. 

2.  The  case  of  a  child  bom  under  all  these  drcumstanoes^ 
but  whose  parents  many  in  another  State,  where  there  is 
no  such  law  of  subsequent  legitimation. 

3.  The  case  of  a  child  bom  before  marriage'  in  the  Domicil 
of  his  parents,  the  law  of  which  does  not  admit  retroactive 
legitimation  by  a  subsequent  marriage,  and  theyy  being  there 
married,  afterwards  acquire  a  new  domicile  by  the  Law  c^ 
which  such  subsequent  marriage  does  legitimate  the  child. 

4.  The  ca^  of  a  child  bom  before  marriage  in  the  Domicil 
of  his  parents,  the  Law  of  which  does  not  allow  legitimation 
by  a  subsequent  marriage,  and  they  acquire  a  new  domicil,  the 


(/)  Dig,  L  iL  t.  iv.  5.    ^  Pater  vero  is  est  quern  nuptiie  demonstrant.'' 

(g)  Dig,  L  i.  t.  v.  10,  de  8tatu  Aominum, 

(h)  Their  opinions  are  collected  and  given  at  length  by  JStortf,  s.  93, 
&c.;  but  he  is  not  quite  clear  or  correct  in  b.  936,  vhen  he  says  that 
because  most  jurists  hold  the  validity  of  the  marriage  to  depend  on  the 
lex  loci  ceUbreUioins,  therefore  they  hold  that  the  ikUua  of  the  child 
ought  to  depend  upou  the  same  law.  States  differ  veiy  much,  as  has 
been  shown,  with  respect  to  the  validity  of  the  marriage  being  solely 
dependent  upon  the  lex  loci ;  nor  is  the  difficulty  quite  met  by  the  quali- 
fying words,  "  at  all  events  if  the  parents  were  then  domiciled  there.' 
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law  of  which  does  allow  sach  legitimation,  and  they  are  there 
nuumed. 

To  these  instanceB,  another  may  be  added : 

6.  The  case  of  a  child  bom  illegitimate  in  a  State  which 
does  not  admit  Intimation  by  subsequent  marriage ;  but  the 
£ftther  is  domiciled  in  a  State  which  does  admit  such  legitima- 
tion,  and  he  afterwards^  retaining  his  dHginal  domidl,  marries 
the  mother  in  the  State,  the  law  of  which  does  not  allow  such 
legitimation  (j). 

DXXXYI.  The  conflictmg  jurisprudence  of  England  and 
Scotland,  the  entire  variance  of  two  parts  of  the  same  empire 
as  to  the  Law  which  governs  the  most  important  moral  and 
social  relations  of  the  inhabitants,  has  caused  this  question 
of  legitimacy  by  subsequent  marriage,  as  well  as  the  question 
of  Divorce,  to  be  elaborately  and  solemnly  discussed  in  the 
courts  of  inferior  and  superior  jurisdiction  of  Great  Britain* 

DXXXYIL  In  the  leading  case  of  BvrthwkiMs  v.  Vwr- 
diU,  (k)  the  House  of  Lords^  after  a  re-hearing,  having  the 
unanimous  advice  of  the  twelve  judges,  decided,  with  respect 
to  a  son  bom  of  Scotch  parents  in  Scotland  before  marriage, 
who  afterwards  intermarried  in  that  State,  uid  thereby  legiti- 
mated the  son  in  Scotland,  that  he  was  incapable  of  inheriting 
irmnaveable  property  in  England. 

The  Judges  expressed  their  opinion  as  follows : — 

"  It  is  said  for  the  appellant^  that  acoordiug  to  the  rule  we 
"  adopt,  if  he  is  bom  in  lawful  wedlock,  he  fulfils  every  con- 
"  tract  required  of  him.  Now,  they  say  he  is  bom  in  lawful 
"  wedlock,  because,  by  a  presumption  of  the  Scottish  Law,  a 
*'  presumption  jwria  et  dejv/re,  there  was  a  marriage  anterior 
"  to  his  procreation.  It  is  by  force  of  this  presumption  that 
*'  he  is  legitimate :  by  this  fiction  he  is  bom  within  the  pale 
"  of  lawful  matrimony.  We  know  that  this  fiction  is,  by 
'*  respectable  writers  on  the  Scottish  Law,  represented   as 


{%)  Videpo^  in  f  Wright's  Trust, 
(k)  7  Clarke  and  Finnelfy's  Hep.  8d6. 
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*^  aocompanying  the  legitimation  per  suhsequena  mairi- 
*'  rrumiv/nL  But  we  do  not  concede  the  consequence  deduced 
**from  it,  Ba  applicable  to  the  present  question.  The  question 
**  is,  what  the  Law  of  England  requires ;  and,  as  we  are 
**  advised,  the  Law  of  England  requires  that  the  claimant 
'*  should  actually,  and  in  fact,  be  bom  within  the  pale  of 
"  lawful  matrimony ;  we  cannot  agree  that  the  prescription 
''  of  a  foreign  jurisprudence,  contrary  to  the  acknowledged 
*'  fact,  should  abrogate  the  Law  of  England,  and  that  by  such 
"  a  fiction  a  principle  should  be  introduced  which,  upon  a 
**  great  and  memorable  occasion,  the  legislature  of  the  king- 
*  dom  distinctly  rejected  :  your  Lordships  will  perceive  that  I 
i*  allude  to  the  statute  of  Merton.  It  would  seem  strange  to 
."  introduce  indirectly,  and  from  comity  to  a  foreign  nation, 
**  a  rule  of  inheritance  which  may  afiPect  every  honour  and  all 
**  the  real  property  of  the  realm,  which  rule,  when  proposed 
"  directly  and  positively  to  the  legislature  they  directly  and 
**  positively  negatived  and  refused ;  a  refusal  that,  in  England, 
"  has  obtained  the  approval  of  every  succeeding  age  (t).'* 

DXXXYIIL  It  is,  perhaps,  difficult  to  say  that  the  English 
Law,  which  allows  a  child  bom  the  momeni  after  the  marriage 
ceremony  has  been  performed  to  be  legitimate,  promotes  a 
higher  sttodard  of  morality,  than  the  ancient  law  of  the 
Church  adopted  by  Scotland  and  most  Continental  States, 
which  allows  legitimation  per  evheequena  mairimonvum ;  or 
that  the  Statute  of  Merton,  considering  the  epoch  at  which  it 
was  passed,  or,  rather,  proclaimed,  and  the  object  of  the  Barons 

(0  Story  (88,  89,  93,  94)  is  wholly  unable  to  reconcile  the  decision  in 
BirthichistU  y.  VardiU  with  the  cases  of  Munro  v.  Saunders,  6 
migh's  N.  Eep.  483,  of  Shedden  v.  PcUHcke,  6  BligJCM  N,  Rep.  489,  of 
The  StnOhmore  Peerage,  4  Wile,  and  Shaw's  Rep,  App,  89,  96,  in  which 
cases  it  has  been  decided  that  a  person  tUeffitimate  by  the  law  of  the 
domidl  of  his  birth  is  illegitimate  in  England  ('*  hie  domicil  of  birth  *' 
is  an  ambiguous  expreaaion,  vide  post,  in  re  Wrights  Trust) ;  the  reason- 
ing of  Lord  Broughan  against  the  decision  in  BirthwhisUe  v.  VardiU, 
desenres  careful  study,  9  Bligh's  N.  Rep,  73  ',SC,2  Clk,  and  Pinndljfs 
Ilep.6%4, 
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who  proclaimed  it,  ought  to  be  holden  m  very  great  esteem. ' 
Unquestionably,  the  state  of  the  Scotch  and  English  Law,  both 
on  this  subject  and  on  the  question  of  divorcei  is  diBgraoeful 
to  the  jmisprudence  of  a  civilized  country.  It  is  to  be  remem- 
bered that  the  judges  founded  their  refu£al  to  give  full  efifect  to 
the  Foreign  Law  upon  a  question  of  Ferwnal  Status,  upon 
the  express  ground  that  the  recognition  of  it  in  this  case  would 
contravene  a  fundamental  law  of  the  country,  and,  there- 
fore, be  without  the  pale  of  Comity  (m). 

DXXXIX  Li  other  recent  cases  (n)  it  has  been  holden 
by  the  House  of  Lords^  that  a  child  bom  before  marriage 
of  parents  domiciled  in  a  State,  the  law  of  which  did  not 
allow  legitimation  per  avhaequeiM  mairvnumiuTriy.  would  not 
become  legitimate,  for  the  purpose  of  inheriting  immoveable 
'property,  by  the  marriage  of  his  parents  in  another  country, 
which  did  allow  legitimation  per  mbeequene  Tnatri/rrumium  ; 
and  it  was  intimated  that  the  change  of  the  domicil  of  the 
parents  to  the  States  where  the  marriage  was  celebrated 
would  not  have  altered  the  decision. 

DXL.  The  Law  of  France  differs  in  this  matter  from  the 
Law  of  England  (o).  It  has  been  decided  that  a  bastard 
cannot  be  made  legitimate  if  at  the  time  of  its  conception  or 
bvrth  the  parents  were  incapable  of  corUracting  to  legitimize 


(m)  So  Littledale,  J.,  obaeired  on  this  case  in  the  King's  Bench. 

**  The  veiy  rale  that  a  personal  statius  acoompanies  a  man  everywhere 
ifl  admitted  to  have  this  qnalification,  that  it  does  not  militate  against 
the  law  of  the  ceontry  where  the  consequences  of  that  status  are  songht 
to  be  enforced." — 6  BameioeU  and  CresswdPs  Rep.  466. 

This  ground  does  really  constitate  the  defence  of  the  judgment.  In 
England,  it  Ib  to  be  recollected,  consequences  of  great  political  and  con- 
stitutional moment  flow  from  territorial  possession. 

(n)  Munro  v.  Saunders,  6  Migh's  ReporU,  468. 

Boss  V.  Boss,  4  Wilson  and  Shaw's  Reports,  289,  and  App,  pp.  33,  89. 

Story,  s.  93. 

(o)  Merlin,  Quest,  de  DroU, "  Legitimation,'*  s.  2,  n.  1.    The  case  of  2>« 

Coniy, 
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the  child  after  its  birth.  But  thia  doea  not  seem  to  mean  an 
incapacity  of  the  law  of  the  parents'  domidl,  but  such  a  per- 
sonal incapacity  as  a  previous  marriage.  Story  remarks  that 
the  result  of  these  two  cases  seems  to  be,  that  the  law  of  the 
place  of  the  birth  of  the  child,  and  not  the  law  of  the  place  of 
the  marriage  of  the  parents,  decides  whether  a  subsequaat  mar- 
riage will  legitimate  the  child  or  not  (p).  But  a  recent  and 
most  important  decision  by  Vice-Chanoellor  Wood  in  an 
English  Court  of  Equity  condusiyely  establishes  that^  in 
England,  the  law  of  the  domidl  of  the  &ther  at  the  time  of 
the  birth  oi  the  child  decides  the  question  of  legitimation. 

DXLI.  The  substance  of  this  decision  was  that  a  domiciled 
Englishman,  being  the  putative  tiitixer  of  an  illegitimate  child, 
bom  in  France  of  a  French  woman,  and  afterwards  becoming 
domiciled  in  France,  cannot^  on  his  subsequent  marriage  with 
the  mother  of  the  child,  l^timati^  the  child  under  the  provi- 
sions of  the  French  Law  so  as  to  enable  it  to  share  in  a  bequest 
to  his  children  contained  in  the  will  of  a  person  in  England* 

The  reasons  for  this  decision  were—- 

1.  That  marriage,  being  a  personal  contract,  is  like  other 
personal  contracts  regulated  by  the  law  of  the  domicil  of  the 
party. 

2.  That  the  law  of  the  domicil  of  the  putative  fether 
attached  to  the  child  at  its  birth,  and  by  that  law  its  bastardy 
was  indelible. 

3.  That  by  the  Law  of  France  a  bastard  cannot  afterwards  be 
made  legitimate,  if,  at  the  time  of  its  conception,  the  parents 
were  incapable  of  contracting  to  legitimatize  the  child  after  its 
birth,  and  a  domiciled  Englishman  could  not  bind  himself  to 
such  a  contract 

4.  That  by  the  Law  of  France  a  bastard  can  never  be 
made  legitimate,  if  it  is  uncertain  who  was  the  father ;  and  a 
domiciled  Englishman  by  the  law  of  this  country  cannot^  (or 


(p)  The  opinions  of  the  Scotch  jadges,  whose  decisioo  the  Houae  of 
Lords  reversed,  in  Roie  Y.Bose,  contain  much  argoment  in  fiivonr  of  an 
opposite  condoaion. 
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civil  purposes^  be  more  than  the  putative  fiather  of  a  bastard 
chfld  (q), 

DXLII.  (r)  Legitimation  by  the  authority  of  the  State, 
evidenced  by  some  public  act»  as  in  England  by  an  Act  of 
Parliament,  or  in  other  countries  by  the  decree  of  the  Sovereign 
(per  rescriptv/m  principis)^  might  give  rise  to  an  international 
question  of  some  nicety,  though  reason  and  principle  are  in 
&vour  of  the  recognition  by  other  countries  of  such  legiti- 
matioui  where  it  is  valid  lege  domicilii.  As  to  immove- 
able property,  the  rule  respecting  such  Intimation  would, 
perhaps,  be  liable  to  the  same  restrictions  as  the  Intimation 
by  sentence  of  a  court  of  justice.  The  authority  of  Schaff- 
ner  (a),  however,  is  opposed  even  to  this  limitation ;  he  is  of 
opinion  that  the  legitvmatio  per  resoriptum  prvncipie  is  good 
and  valid  everywhere,  if  good  and  valid  by  the  law  of  the 
domicil,  and  that  the  lex  lod  r&i  aitce  has  no  bearing  upon 
the  question,  which  is  one  purely  of  Status. 


(q)  In  the  matter  of  the  10  &  11  Yict  c.  96,  cmd  In  the  matter  of  the 
Trusts  dfihs  Wm  of  Joseph  Wright,  dsesased  {April,  1866,  V.  C.  WoodX 
2  Eojf  and  Johnson^s  Eep.  695 ;  S.C.  The  Jurist,  vol.  iL  n.  72,  I^ew 
Series,  May  24, 1856. 

Vide  post,  Appendix  to  this  Chapter  for  the  judgment  in  tius  case. 

(r)  PiUter,  s.  60. 

(«)  Entwickdung  des  Intern.  Privatrechts,  s.  40.  *'Die  Frage  scheint 
unbedingt  bejaht  werden  za  musaen.'*  He  cites  Anton,  de  BosdlCs  tract, 
de  legit,  {in  Ooeano  juris)  i.  2.  n.  24. 

Voet,  de  StaL  s.  4,  c.  iii.  s.  16,  p.  138. 

Le  Bret,  questions  notables,  liv,  3,  deds.  7 ;  BauUeiUns,  L  64. 
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APPENDIX  TO  CHAPTER  XXIV. 

The  judgment  of  Sir  W.  P.  Wood,  bo  far  as  it  refers  to  the  cause  In 
re  IVrighCs  Tnut,  on  account  of  its  great  importance,  is  here  given  at 
length.  It  is  taken,  with  a  trifling  correction,  from  the  Jurist  of  May 
24,  1856  :— 

Here  it  is  important  in  the  first  place  to  ohserve  that  William 
Wright's  domicil  by  birth  was  English ;  that  his  stay  in  Scotiand, 
during  which  his  first  marriage  took  place,  was  but  for  a  very  short 
time ;  that  he  then  returned  to  and  resided  in  England  up  to  the  de- 
cease of  his  first  wife  in  1821,  at  CoUumpton,  in  Devonshire.  She 
appears  to  have  managed  all  his  affairs,  to  which  he  throughout  his 
life  paid  but  little  attention  ;  and  on  her  decease  he  was  astonished  to 
find  himself  very  much  involved.  Upon  this  he  ultimately  went  to  Dun- 
kirk, whether  under  his  own  or  an  assumed  name  is  in  dispute,  but, 
without  doubt,  for  the  purpose  of  avoiding  his  creditors,  though  with 
the  honourable  intention,  which  he  fulfilled,  of  paying  them  off.  That 
was  in  July,  1823.  Mrs.  Williams  was  bom  in  December,  1824,  the 
fruit  of  an  intercourse  which  must  have  taken  place  in  March,  1824. 
Now,  the  immediate  question  presents  itself  what  was  William  Wright's 
domicil  in  December,  1824  7  It  was  English  beyond  a  doubt*  The 
original  cause  of  his  leaving  England  was  his  being  in  debt,  and  his 
debts  were  not  cleared  off  until  1836.  In  the  interval,  up  to  that  time^ 
there  is  no  evidence  of  any  declaration  of  an  intention  to  return  or 
not.  The  ceremony  being  performed  in  March,  1824,  by  an  Tgngli>>i 
clergyman  is  no  very  strong  evidence  on  a  question  of  domidl,  but  it 
shows  a  certain  predilection.  It  is  said  that  he  took  a  house  in  St. 
Omer  about  this  time,  on  lease.  But  if  he  did  so,  it  is  no  strong 
evidence.  His  debts  were  still  unpaid,  and  he  continued  Jiving  near 
the  coast,  taking  a  house  for  short  limited  periods,  which  he  might 
consider  would  coincide  with  the  time  of  payment.  There  is,  there- 
fore, in  my  opinion,  nothing  to  shew  that  his  domicil  was  other  than 
English  in  1824.  Before  1832,  however,  but  long  alter  the  birth  of 
this  child,  he  went  to  reside  in  Paris,  and  there  is  then  some  evidence 
of  his  intention  to  fix  himself  in  France,  and  acquire  a  domicil  in  that 
country.  If  he  had  remained  clearly  and  indisputably  a  domiciled 
Englishman,  the  case  would  be  too  clear  for  aigument^  for  the  state  of 
the  English  Law,  as  applied  to  the  case  of  Mrs.  Williams,  utterly  pre- 
cludes any  subsequent  legitimation.  But  I  have  had  some  doubts 
whether  I  should  not  desire  further  evidence  as  to  the  subsequent 
domicil ;  and  in  order  to  avoid  putting  the  parties  to  that  dda^  and 
expend,  I  have  considered  what   tcotdd  be  the  result  assuming  thai 
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WiUiam  Wright  had  frwn  1832  acquired  a  French  Domicil;  for  if  I 
Bhonld  come  to  the  oondusion  that  that  would  make  no  difference, 
then,  of  ooorBe,  the  farther  evidence  as  to  his  snbseqnent  domicil  would 
be  unnecessary.  I  hold  that  at  the  time  of  the  conception  and  of  the 
birth  of  Mrs,  WiUiamSy  William  Wright  teas  a  domiciled  JSnglishman ; 
but  that  his  domicil  is  doubtful  at  the  date  of  the  marriage  at  the 
Ambassador's  chapel  in  1841,  and  of  the  marriage  in  the  French  form 
in  1846  ;  and  then  the  question  is,  when  an  Englishman  residing  ahroad^ 
and  having  a  putative  child  while  a  domiciled  Englishman,  afterwards 
becomes  a  domiciled  Frenchman,  and  contr<icts  these  two  marriages  sho^ 
cessivdy,  how  this  Court  is  to  deal  with  persons  who  are  clearly  sub- 
jects of  the  country  before  whose  tribunal  the  question  comes  to  be 
determined  ?  One  point  as  to  the  Law  of  Domicil  is,  that  every  man 
carries  about  in  his  person  the  law  of  his  own  country  as  to  personal 
contracts,  and  that  it  signifies  nothing  what  may  be  the  law  of  the 
foreign  country  in  which  he  may  happen  to  be  residing.  Marriage, 
indeed,  must,  in  general  be  colebrated  according  to  the  law  of  the 
country  in  which  it  takes  place ;  but  in  general  the  rule  is,  as  to  all 
personal  contracts,  that  the  Law  of  Domicil  is  to  prevaiL  It  waa 
settled  at  a  very  early  period,  in  Oonti^s  Case,  cited  in  Munro  t.  Jftf nro, 
(tt^t  sup*)  when  the  House  of  Lords  was  sitting  in  appeal  on  a  Scotch 
case,  and,  therefore,  as  a  Scotch  Court ;  and  they  held  that  a  domiciled 
Scotchman,  having  a  child  by  an  Englishwoman  in  England  and  after- 
wards marrying  her,  that  child  was  by  the  Scotch  L&w  legitimated. 
In  the  case  of  CvnXy,  to  which  1  have  referred  (Ouessi^e,  Joum,  des 
Princ.  Aud»  des  Pari.,  tom.  ii.  b.  7,  c  7  ;  Surge's  Co.  Col,  db  For,  Lews, 
106),  a  domiciled  Frenchman,  residing  temporarily  in  England,  married 
an  Englishwoman,  and  the  French  Courts  decided  according  to  the 
same  doctrine.  On  the  other  hand,  I  believe  it  is  the  law  both  in 
France  and  England,  that  if  a  person,  admittedly  of  English  Domicil, 
were  in  France  to  have  connection  with  a  Frenchwoman,  the  child,  the 
result  of  that  connection,  would,  if  nothing  more  took  place,  be  illegi- 
timate. Then  the  question  is,  whether  the  additional  circumstances 
which  I  have  here  to  consider  make  any  difference.  I  am  not  aware 
that  these  circumstances  have  ever  before  been  the  subject  of  judicial 
cognizance,  viz.,  that  the  father  should  be  a  Domiciled  Englishman  at 
the  time  of  the  birth,  and  a  Domiciled  Frenchman  at  the  time  of  the 
marriage.  That  distinguishes  it  from  Lloyd^s  Case  (a/nte,  note),  for 
there  the  Court  treated  the  father's  Domicil  of  Origin  as  doubtfuL  It 
was,  therefore,  not  so  difficult  to  hold  that  he  was  a  domiciled  French, 
man  at  the  time  of  the  birth  in  1826,  when  he  had  already  resided 
there  for  several  yean,  and  with  other  circumstances  more  favourable 
to  a  French  domicil  than  are  to  be  fotmd  here.  I  have  examined  what 
is  the  ground  or  theory  as  to  subsequent  ceremonies  of  marriage  both 
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acoording  to  the  French  Code,  as  also  the  Roman  Law— -of  authority 
in  France  as  it  is  in  Scotland.  Bat  the  oonrse  of  decisions  in  France 
have  cleared  Beveral  points  more  than  in  Scotland.  In  the  first  place, 
the  Boman  Law  clearly  proceeds  wholly  upon  the  fiction  that  the  snb- 
sequent  marriage  evidences  a  consent  to  haye  passed  at  the  time  of  the 
connection  of  which  the  child  was  bom ;  and  aocordingly^Merlin  in  his 
JUpertair^  shews  how  the  old  Boman  Law  found  great  difficulty  when 
an  intermediate  regular  marriage  with  somebody  else,  as  in  Kerr  ▼. 
Martin  (ubi  wp.),  had  taken  plac^  between  the  hirth  of  the  child  and 
the  subsequent  marriage  of  the  parents  ;  and  it  considered  such  inter- 
mediate marriage  to  be  an  obstacle  to  the  legitimation  of  the  child  ; 
because,  if  upon  the  subsequent  ceremony  and  declaration  before  wit- 
nesses the  parties  should  be  held  to  have  been  married,  in  fiict,  from 
the  time  of  their  first  connection,  the  intermediate  marriage  was  an 
adulteiy,  and  that  ofibpring  spurious.  The  settled  rule,  however,  now 
acknowledged  in  France  is  as  laid  down  in  Fothier  an  the  Marriage  Con^ 
tract  (part  v.  c  2,  s.  3^  art  421 ).  He  says,  **  The  fiction  of  retroaction  is 
not  absolutely  necessary  for  legitimation  ;  it  is  enough  if  it  can  be  sup- 
posed at  the  time  of  the  connection  the  parties  had  that  connection 
in  view  of  the  marriage  which  they  then  proposed  to  contract,  that  one 
of  the  parties  afterwards  changed  his  intention  of  marrying  another  per- 
son ;  but  that  after  the  dissolution  of  that  marriage  the  original  parties 
at  length  executed  their  first  intention."  That  principle  seems  to  be 
considered  as  now  settied  in  France,  and  adopted  by  Merlin.  But  the 
whole  retrospeetiye  or  other  action  in  legitimating  the  ofibpring  must 
rest  on  some  contract  in  some  way  or  other.  The  Boman  Law  seems  to 
have  put  it  on  this  intelligible  ground,  viz.,  that  the  connection  result- 
ing in  the  birtii  of  a  child  was  an  inchoate  contract,  which  the  parties 
intended  to  fulfil ;  but  that  if  interrupted,  e,g,,  by  an  intermediate 
marriage  with  another,  so  that  either  of  the  parties  to  the  indicate  con- 
tract put  it  out  of  his  or  her  power  to  carry  it  out,  that  put  an 
end  to  the  contract  altogether.  And  so  far  the  Roman  and  present 
French  Law  are  alike — that  if  the  parties  are  at  the  time  of  the  concept 
tion,  or  of  the  birtk,  under  a  disability  to  fviJlfl  the  cotUracty  cu,  for 
instance,  if  either  of  them  be  marriedat  the  time  of  ooneeptiony  although 
free  to  contract  a  marriage  at  the  time  of  the  birth,  that  child  cannot 
afterwards  be  legitimated  And  so  in  the  case  of  a  person  in  priestV 
orders,  &c.  There  is  another  point  not  unimportant.  It  has  been 
decided,  and  Merlin  gives  the  case  in  wich  it  has  been  so  held,  that 
although  one  party,  for  instance,  the  woman,  were  entirely  ignorant  of 
any  impediment,  e.  ^.  of  an  existing  matrimonial  engagement  on  the 
part  of  the  man,  yet  that  that  makes  no  difference,  and  the  child  can 
never  be  legitimated.  Except  for  that  decision  it  might  have  been 
doubtful  whether  the  French  code  intended  to  rest  on  the  want  of  con- 
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tract  at  the  time  of  oonoeption,  or  on  the  deeper  immorality  of  the  act 
as  preventing  the  subsequent  legitimation  of  the  ofibpring  of  adulterous 
intercourse ;  which  latter  course  has  been  assigned  by  many  older  au- 
thorities. But  this  decision  shews  that  the  French  doctrine  as  to  these 
cases  rests  wholly  on  contract.  There  is  still  one  other  point  as  to  the 
French  Law  which  it  is  material  to  notice,  viz.,  that  it  has  been  deter- 
mined, that  although  the  party  may,  at  the  time  of  his  subsequent 
marriage,  recognize  the  chUd  as  his  own  ofibprmg,  stiU,  if  it  can  be 
shewn  that  the  child  was  not  his  own  ofispring,  or  if  the  matter  rest 
even  in  doubt,  there  can  be  no  legitimation.  In  the  "  Repertoire  '* 
(Medin,  tom.  xvii.  p.  37,  art.  "  Legitimation,"  sect.  ii.  s.  2)  there  is  a 
case  where  Antoine  Salnove,  marrying  Maria  Laurent,  wished  to 
legitimate  the  offiiprtng ;  but  the  only  evidence  of  paternity  was  his 
own  declaration,  '*  Qu^il  y  avait  eu  bonne  part^"  and  no  legitimation 
took  place.  As  to  the  law  of  England  in  the  case  of  children  bom  out 
of  matrimony,  there  can  be  no  doubt.  In  BirtkwhisUe  v.  Vardill  (ubi 
ntp,\  Lord  Brougham,  who  was  most  in  favour  of  the  legitimacy, 
admitted  that  since  the  Statute  of  Merton,  when  it  was  enacted 
that  instead  of  sending  to  the  ordinary  open  writs  of  inquiry,  viz., 
'*  whether  such  an  one  were  the  ^  legitimate  child,'  writs  were  sub- 
stituted desiring  him  to  inquire  *  whether  such  an  one  were  bom 
in  wedlock,"*  (from  an  apprehension  that  the  canon  law  predilec- 
tions of  the  prelates  might  lead  them  to  put  their  own  meaning 
on  the  earlier  form  of  writ^)  it  is  a  rule  of  our  law,  that  a  child 
bom  out  of  wedlock  caa  be  tbe  child  of  no  person  with  English 
Domicii  except  its  mother.  It  is  impossible  for  any  Englishman  to 
acqidre  any  relation  or  connection  with  it,  except  for  certain  purposes 
of  the  criminal  law ;  and  nothing  done  at  any  subsequent  period  by  the 
father  can  improve  the  condition  of  that  child.  The  ease  of  an  Eng- 
lishman domiciled  ia  a  foreign  country,  and  having  intercourse  with  a 
woman,  a  native  of  that  country,  is  to  a  certain  degree  new.  In  Shed' 
don  V.  Fatricte  {ubi  sup,)  no  such  point  arose.  There  it  is  quite  clear 
(in  the  first  case  of  Sksddon  v.  Patrickey  ubi  tup.)  that  the  domicii  of 
the  man  was  assumed  to  be  American,  from  some  passages  in  Lord 
Bedesdale*s  judgment.  But  in  the  second  case  of  Shaddon  v.  Patricke, 
(ubi  sup,\  the  Court,  for  the  purpose  of  trying  whether  there  had  been 
any  fraud  in  suppressing  the  fact  that  the  father  was  a  domiciled 
Scotchman  at  the  time  of  the  conception,  though  living  in  America,  as- 
sumed that  fact|  i.0.,  assumed  that  he  was  a  domiciled  Scotchman ;  and 
then  it  was  held,  in  the  result^  that  the  child  could  only  make  out  a 
title  to  hold  lands  in  England  by  cUdming  the  benefit  of  the  statute, 
which  declares  all  persons  to  be  natural-bom  subjects  who  are  chil- 
dren of  fathers  bom  within  the  allegianoe  of  this  Crown.  The  ques- 
tion which  the  House  of  Lords  had  there  to  determine,  therefore,  was, 
VOL.  IV.  B  B 
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what  was  the  paternity  of  the  child  ?      Could  he  say  that  he  was 
bom  of  a  British  fiither  1    And  they  held  that  he  ooidd  not ;  Lord 
Bedesdale  saying,  in  language  quoted  by  Lord  St.  Leonards,  ^  The  law 
of  America  touched  him  at  his  birth,  and  he  was  and  remains  a  base- 
bom  American  subject.*'    Lord  Brougham  says  that  you  must  indeed 
foUow  the  law  of  domicil,  but  that  a  subsequent  marriage  between  the 
parents  of  a  bastard  did  not  effect  legitimation  ab  initio— ihsit  it  did 
not  fix  the  father  with  the  relation  of  paternity  ab  initio.    He  thought, 
therefore,  that  the  legitimation  did  not  talce  place  until  the  date  of  the 
subseqaent  marriage,  and  that  the  law  of  America  having  once  claimed 
the  child  as  bom  in  that  all^^iance,  nothing  subsequenUy  done  by  the 
parents  could  affect  that  allegiance,  which  would  be  afiected  if  their 
marriage  could  affect  the  paternity  of  the  child ;  and  that  he  was  fix>m 
the  beginning  an  alien.    This  question  does  not  necessarily  iuTolve  the 
question  of  indelibility  of  bastardy.    It  may  well  be  held  that  the 
comity  which  one  nation  generally  extends  to  the  dedsioiiB  of  another 
does  not  extend  to  this  question  of  lineage.    That  is  a  question  which 
each  nation  may  well  decide  for  itself  ;  and  that  question  scarcely  came 
at  all  under  consideration  in  8heddon  t.  Patrieke,    It  was  a  good  deal 
discussed  in  Munro  ▼.  Munro  ;  and  there  are  some  rery  important  ob- 
servations of  Lord  (Tottenham  addressed  to  that  in  7  CZ.  <xnd  FXn.  872. 
Lord  Cottenham  dearly  holds  that,  in  dealing  with  the  case  of  a  domi* 
died  Scotchman,  he  carries  the  law  of  his  domicil  always  about  with 
him  as  to  personal  contracts,  and  that  the  aoddent  of  the  place  of  the 
diild's  birth  is  of  no  consequence.*    The  present  is  the  converse  case, 
viz.,  fcbat  of  the  child  of  a  domidled  Englishman  living  in  France. 
Nothing  can  be  founded  upon  the  &ct  of  the  mother  being  French.    If 
that  could  be  so,  then  it  would  be  an  important  circumstance  in  con- 
sidering the  case  of  a  natural  child  bom  in  this  country  of  a  French 
mother;  which  clearly  it  would  not.    Then  we  have  Lord  Gottraham*s 
declaration,  that  the  domidl  of  the  man,  and  the  consequences  of  that 
domidl,  are  not  to  be  affected  by  the  law  of  the  country  in  which  the 
child  may  happen  to  be  bom.  A  doubt  seems  often  to  have  been  enter- 
tained whether  the  place  of  the  birth  of  the  child  ought  not  to  be  taken 
to  determine  the  domicil  ad  hoc  of  the  parents.   That  may  be  traced  in 
th^  question  of  the  Lord  President  in  Munro  v.  Munro,  in  his  judgment 
in  the  inferior  court.    '^  I  cannot  see,"  he  says,  **  what  the  domicil  has 
to  do  with  it.    The  child  was  bom  in  England ;  whether  the  father 
were  Turk  or  Scotchman  is  immaterial."    That,  however,  proved  to  be 


*  The  law  of  the  cotmtiy  where  the  marriage  is  celebmted  ascertained  its  validity; 
the  hiw  of  the  coontiy  of  domidl  regulated  ita  civil  consequences.  Bat  if  the  place 
of  the  marriage  be  not  material,  still  less  can  the  p\aM  of  the  birth  be  so  considered. 


ILLEOrriMATE  CHILDBEN.  STl 

an  erroneous  view.  The  qnertion  waa  tried  in  France  so  long  ago  as 
1672,  in  the  case  of  Cont^  (%iln  sup.).  In  Munro  ▼.  Munro,  Lrad  Ck>t- 
tenham  dealt  with  the  case  entirely  on  the  ground  of  the  domidl  of 
the  parents ;  and  the  same  principle  seems  to  have  heen  in  the  mind  of 
Lord  Bedesdale  in  Sheddan  v.  Fairicke.  {And  see,  also,  Lord  Hedes- 
dale's  obeerrations  in  The  Strathmore  Peerage  Ccteej  4  Wils.  and  Sh. 
App.  94.)  Merlin^  in  another  able  work,  '*  Questions  de  Droit,*'  (voL  ix. 
p.  171,  art.  '^  Legitimation,*^  s.  1,)  notices  the  conflict  between  the  French 
and  English  law  on  this  point.  It  has  caosed  me  some  dotibt  to  find 
this  sort  of  distinction  made,  viz.^  that  there  is  a  dififerenoe  when  the 
child  is  bom  in  a  country  where  bastardy  is  indelible,  and  when  he  is 
bom  in  a  country  where  it  is  not  so.  But  since  I  have  come  to  the 
conclusion  that  it  is  the  law  of  the  domicil  of  the  parent  alone,  and  not 
the  law  of  the  country  of  the  child's  birth,  which  is  to  govern,  I  have 
felt  that  this  doubt  may  be  disregarded.  The  law  of  domicil  in  such  a 
case  as  this,  festening  upon  the  child  at  the  time  of  birth,  shews  very 
strongly  that  this  must  be  so.  For  the  child  is  driven  to  this  difficulty 
^-as  a  domiciled  French  dtisen  it  claims  to  be  legitimate,  and  points 
for  its  father,  to  whom  f  To  a  domiciled  Englishman.  But  in  that 
case  the  child  is  obliged  to  concede,  that,  following  the  domicil  of  its 
Anther,  it  had  from  its  birth  an  English  domicil,  and,  being  bom  before 
marriage^  is  an  illegitimate  English 'bom  child,  and  as  such  incapable 
ol  ever  estabUshing  here  any  connection  with  its  putative  father.  And 
even  according  to  the  French  rule,  that  where  there  is  any  obstacle 
preventing  the  contract  supposed  by  the  French  doctrine  the  child  can- 
not afterwards  be  legitimated,  there  is  something  to  be  urged.  For 
here  an  Englishman  is  in  this  predicament — ^he  cannot  enter  into  such 
a  contract  legally,  according  to  the  law  of  his  domioL  His  language^ 
upon  its  being  suggested  to  him  to  enter  into  sudi  a  contract^  must  be 
that  he  cannot  do  it ;  that  no  act  of  his  (except  a  previous  legal  mar- 
riage)  can  make  the  child  his  ;  that  it  must  be  and  for  ever  remain  the 
child  of  nobody.  And  it  would  be  immaterial  that  the  woman  was  ig- 
norant of  the  English  law  in  this  respect,  on  the  same  principle  as  that 
case  which  I  have  already  cited  from  Merlin.  So,  also,  that  other  case, 
cited  by  Merlin,  to  shew  that  the  French  Courts  will  not  permit  legiti- 
mation where  the  paternity  is  doubtful,  is  of  the  same  tendency,  and 
shews  that  the  doctrine  of  Intimation  of  children  bom  out  of  wedlock 
cannot  be  applied  in  our  English  courts,  where  the  paternity  is  pot 
only  doubtful  in  some  cases,  but  alsolutely  null  in  all.  There  are, 
however,  other  circumstances  and  arguments  in  this  case  which  would 
lead  me  with  equal  dearaess  to  the  same  conclusion,  that  the  law 
which  in  France  permits  the  legitimation  of  base-born  children  has  uo 
application  in  these  courts,  in  this  particular  case  at  all  events.  It  is  clenr 
tome  that  the  code  requires  that  the  child  should  be  recognised  by  both 
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the  parentfly  either  at  the  time  of  marriage  or  before,  if  it  was  not  done 
in  the  act  of  birth,  in  order  to  complete  legitimation.    The  recognition 
by  one  parent  alone  will  not  do.    Now,  it  is  said  that  there  was  here 
the  lecognition  ;  but  because  the  act  of  birth  was  clearly  by  the  &ther 
alone,  reliance  is  placed  upon  what  took  place  at  the  marriage  in  1846, 
where  such  a  statement  was  "  paraphV*  *'•  ^'v  marked  with  the  initialB 
of  both  parents.    Now,  it  is  dear  from  Merlin  (B6pertoire,  yoL  zyiL 
p.  37),  that  the  recognition  in  the  act  of  birth  ought  to  be  by  both 
parents.    ^  It  is  unanimously  agreed,**  he  says,  ^  that  a  new  recognition 
is  not  required  before  the  marriage,  if  the  fitther  and  mother  have 
both  appeared  at  the  act  of  birth.*'    Then  the  next  erent  is  the  mar- 
riage in  1841  at  the  English  embassy.    It  is  argued  that  that  was  a 
nullity,  all  the  parties  having  a  French  domicil  at  that  time.    Even  if 
that  were  so,  the  act  of  6  Qeo.  lY.  (ante)  is  quite  express,  and  gives  a 
sanction  to  all  British  subjects  so  marrying,  whether  domiciled  or  not. 
I  must  hold  that  to  be  a  good  marriage.     There  may  be  difficulties  in 
cases  where  the  English  law  lays  a  positive  bar  to  a  union  not  forbidden 
by  the  law  of  the  country  in  whidi  both  the  parties  are  domiciled — 
e.  g^  where  a  man  marries  his  deceased  wife's  sister  in  any  foreign 
country.    I  apprehend  that  in  this  case,  although  the  many  interposi- 
tions required  by  the  French  law  were  not  observed,  I  am  obliged  to 
hold  this  to  be  the  real  marriage,  and  consequently  the  ceremony  of 
184Qy  as  far  as  the  marriage  was  concerned  at  all  events,  to  be  a  nullity, 
and  at  this,  the  real  marriage  in  1841,  there  was  no  recognition.     M. 
06mieux,  in  his  opinion,  which  has  been  taken  in  this  case,  has 
assumed  the  domicil  throughout  to  be  English.    M.  Du  Tilleul*8  argu- 
ment to  the  same  seems  founded  on  the  erroneous  assumption  that  no 
French  domicil  can  be  acquired  without  letters  of  permission  from  the 
government.    The  inconvenience  which  would  result  from  my  coming 
to  any  other  oonclunon  than  that  to  which  I  have  come  would  be  ex- 
treme.   In  a  case  like  the  present^  a  grand&ther  disposing  of  his  pro* 
perty  in  favour  of  his  son  for  life,  with  remainder  to  his  son's  legitimate 
children  who  should  survive  him,  might  be  quite  aware  that  the  son's 
family  was  in  this  condition,  viz.,  that  he  had  two  legitimate  children, 
was  a  widower,  and  cohabiting  with  a  woman  by  whom  he  had  several 
natural  children.    Could  it  be  reasonably  intended  or  contemplated  by 
the  grand&ther  that  the  son  might,  at  any  time  after  his  decease,  go 
and  domicil  himself  in  France,  marry  his  mistress,  and  thus  bring  in 
ail  his  natural  children  to  share  with  the  two  bom  in  wedlock  ?    It 
may  be  said  that  that  is  already  the  law  in  France  and  in  Spotland. 
But  the  question  is,  whether  it  is  fair  to  apply  sudi  a  doctrine  in  con- 
struing the  will  of  an  Englishman.    A  testator  might  justly  complain 
if  our  law,  which  does  not  permit  such  a  thing  to  be  done  directly, 
were  to  allow  it  to  be  brought  about  by  a  sidewind,  by  the  &ther  going 
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abroad.  I  aak  the  quefltion  which  Lord  Cottenham  asked  in  J/tmro  v. 
Munro  (vbi  iup.),  can  the  question  of  the  legitimacy  of  the  child  of  an 
Englishman  be  affected  by  the  place  where  the  child  is  bom  ?  Answer- 
ing this  question  in  the  negative,  I  think  it  unnecessary  to  require  any 
further  evidence  as  to  the  subsequent  domicil  of  William  Wright, 
since,  even  if  that  were  French,  I  should  be  against  the  legitimation  of 
Mrs.  Williams.  I  have  looked  into  the  case  of  Ashford  v.  Tustin  (Sir 
J.  Parker,  Y.  C.  July  28,  1862,  only  reported  in  Lovell's  Monthly 
Digest,  1862,  p.  389,}  the  papers  in  which  were  handed  to  me.  That 
was  merely  the  old  case  of  Munro  v.  Munro,  Asi  English  woman  domiciled 
in  France  formed  an  illicit  connection  with  a  Frenchman,  who  after- 
wards married  her.  In  such  a  case  the  French  law  was  held  to  apply, 
which  declares  that  she  was  his  wife  from  the  first  connection,  and  the 
legitimated  child  born  before  wedlock  was  held  to  be  entitled  along 
with  the  children  bom  in  wedlock.  But  that  was  not  the  case  of  an 
Englishwoman  at  alL  * . . ." 
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CHAPTER  XXV. 

GUABDIANSHIP. 

DXLIII.  Quardianship  is  the  next  Belation  of  Family  which 
requires  consideration  (6). 

This  subject  admits  of  two  principal  divisions : — 

First)  as  to  the  choice  or  constitution  of  the  Guardian. 

Secondly,  as  to  his  power  when  chosen  or  constituted. 

The  last  head  is  again  divisible  into  considerations  respec- 
ing — 1,  the  person  ;  2,  the  property  of  the  Ward. 

The  Ward  may  be  either  a  minor  (c),  or  a  lunatic  (d), 
or  a  person  placed  under  the  control  of  a  Guardian  on  account 
of  his  excesses — a  category  not  recognized  by  the  Law  of 
England. 

DXLIV.  And,  first,  with  respect  to  the  choice  and  consti- 
tution of  the  Guardian. 
.  Upon  the  general  question,  Yattel  says  that  ^'  It  belongs  to 


(5)  Savignyy  VTII.  8.  380,  s.  396,  iii. 

Roecoy  pp.  62 — 59,  241 — 245,  &c. 

FodiXj  I.  ii.  t.  i.  c.  ii.  iv.  de»  Quasi-coniraU. 

Patter^  8.  62,  III.  Von  den  Fremden  Vormundscha/L 

Wachter,  s,  23. 

Schceffnety  s.  41. 

Story y  ch.  xiii.  8.  492 — 506. 

As  to  questions  of  Domicil  between  Qoardian  and  Ward,  vide  ante, 
ch.  iz. 

See,  also,  JDe  Martens,  Droit  dee  Gene,  1.  iii.  ch.  il  s.  98. 

(c)  FidiXy  S8.  88, 456. 

''  Ainsi  en  France  "  (he  says)  '^  la  nomination  des  tutenrs  d'un  minenr 
est  rang6e  dans  la  categoric  des  actes  de  jurisdictions  volontaire." 

{d)  Vide  post,  distinction  between  contentious  and  volontary  juria- 
diction. 
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^'the  domestic  judge  to  nominate  tutors  and  guardianB  for 
'*  minors  and  idiots.  The  law  of  nations,  which  regards  the 
*' common  advantage  and  the  harmony  of  States,  requires 
^  therefore  that  such  nomination  of  a  tutor  or  guardian  be 
^  valid  and  recognized  in  all  States  in  which  the  ward  may 
**  have  business  to  transact^'  (pu  le  pwpille  peut  av(nr  dea 
affavres). 

The  reason  and  the  law  of  most  modem  States  are  stated 
with  great  perspicuity  by  Yinnius : — ^'  Tutela  ^x  eorum  nu* 
''  mere  est "  (he  says)  '^  quas  in  genere  et  quasi  in  oiBtracto 
*'  sunt  juris  gentium,  et  in  cancreto  juris  dvUis.  Nam  ut 
^'ineuntis  eetatis  inscitia  atque  imbedllitas  alterius  provec- 
'Hioris  prudentia  atque  arbitrio  constituatur  ac  gubemetur, 
'^juri  naturali  conveniens  est,  quod  et  apud  omnes  gentes 

procul   observatur.      At  forma    regendi,   qualitas  personas 

tutoris,  ejusque  constituendi  modus,  potestatis^  quam  habet^ 
^' drcumscriptio,  hsec  omnia  sunt  juris  civilis^  prout  qu^eque 
"  dvitas  ordinaverit  («}." 

X>XLy.  The  reason  of  the  thing  seems  to  point  out  that 
guardianship,  in  its  origin,  was  an  institution  of  natural  law : 
**  Impuberes  autem  in  tutel&  esse  naturali  jure  conveniens  est : 
''ut  is  qui  perfects  aetatis  non  sit  alterius  tutela  regatur  (/)  ;" 
the  institution  rises  indeed  on  account  of  its  intrinsic  import- 
ance to  the  dignity  of  a  public  concern  (mv/nus  pvJjlicuin), 
but  its  root  is  in  the  natural  relation  of  family. 

The  Guardian  is  put  over  the  person  and  property  of  the 
Ward ;  he  ought  to  be  a  person  chosen  by  the  £Gtmily,  and 
out  of  the  family,  as  having  a  natural  interest  in  the  protection 
of  both.  Such  was  the  doctrine  of  the  Statesmen  of  France, 
as  appears  in  the  discussions  which  preceded  the  introduction  of 
the  law  upon  this  matter  into  the  Code  Napoleon.  They  bor- 
rowed in  this,  as  in  other  respects,  their  wisdom  fromDomat^  who 
considered  guardianship  as  belonging  to  the  class  of  obligations 


{e)  Comment.  InstU.  Tit.  de  Atilian.  tut  cited  RoocOf  p.  54. 
(/)  Instit.  1.  i.  t  XX— xxvi 
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contracted  nvithout  positiTe  convention,  imposed,  like  that  of 
parental  duty,  by  the  eternal  laws  of  nature  and  the  interests 
of  all  civilized  society,  which  do  not  suffer  the  abandonment 
of  orphans ;  and  he  laid  down  that  it  was  according  to  naturaT 
feeling  that  the  Guardian,  both  for  person  and  property,  should 
be  chosen  out  of  the  connections  of  the  Ward. 

DXLYI.  This  subject  has,  in  fact,  been  considered  by  all 
nations,  unless  we  except  the  earliest  periods  of  ancient  Borne, 
as  appertaining  in  a  greater  or  less  degree  to  considerations  of 
Public  Policy,  as  well  as  to  those  which  concern  Private 
Bights. 

Throughout  Germany  it  has  obtained  almost  exdusively  the 
former  character.  The  State  interferes  to  exercise,  by  the  ap- 
pointment of  a  Guardian,  that  care  over  the  helpless  and  imbe- 
cile, which  is  one  of  the  primary  objects  of  its  institution ;  nor  is 
this  public  character  of  Guardianship  affected  by  the  circum- 
stance that  some  of  the  consequences  of  this  public  trust  Ml 
imder  the  category  of  Private  Bights  (9). 

DXLVII.  The  jurisprudence  of  the  Kingdom  of  the  Two 
Sicilies  upon  the  reception  of  the  Law  of  Foreign  Guardian- 
ship is,  as  on  other  matters  of  Comity,  enlightened  and  just 

This  jurisprudence  ranks  Guardianship  among  the  muTiera 
publica,  indeed,  but  those  quce  respidunt  rem  privatam, 
and,  therefore,  though  it  excludes  foreigners  fix>m  the  dis- 
charge of  ofSces  affecting  the  Government  of  the  State  (rem 
pvhl/ioam)  it  admits  them  to  the  discharge  of  the  office  of  the 
Guardianship  with  some  just  limitationa  Foreigners  are,  as  a 
general  rule,  recognised  as  Guardians  over  the  persons  both  of 


{g)  The  subject  is  very  fuUy  treated  in  the  Ifuiitute9> 
lib.  i.  1. 13,  cie  ttUdU, 

„      t.  14,  qui  testamerUo  iuior$8  dari  pouunt. 

„      tl&fde  legitimd  agnatwrum  tutdd, 

„      1. 17,  fife  legitimd  patrononun  iuUXA. 

„      t  19,  deJUiuciarid  tuiM, 

„      t,  20,  de  Aiiliano  tutare, 

„      t  21,  t.  22,  t  23,  ofo  curcOoribus,  t  24,  25,26. 
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foreigners  and  of  natiye  subjects;  but  in  cases  where  ihe 
interests  of  natiye  sabjects  are  concerned  those  foreigners  only 
who  hare  by  some  public  act  of  the  State  been  admitted  to  a 
domicil  in  the  State,  and  not  those  who  are  merely  residents 
(aemplicemente  residerUi)  (h). 

DXLYIIL  Whatever  may  be  the  difiPerences  in  the  Posi- 
tive Laws  of  different  States  with  respect  to  the  mode  of 
constituting  a  Guardian,  the  rule  of  International  Comity 
imperatively  demands  that  a  Guardian  duly  constituted 
according  to  the  Law  of  the  Domicil  of  the  Ward  should  be 
recognized  as  such  by  all  other  countries. 

In  the  case  of  the  minor  that  domicil  is  usually  identical 
with  that  of  the  deceased  father.  The  case  of  the  lunatic 
will  be  presently  considered. 

Secondly,  with  respect  to  the  power  of  the  Guardian  over 
the  person  of  the  Ward 

The  jurisprudence  of  England  upon  almost  every  branch  of 
subject  of  Foreign  Guardianship  has  been  sometimes  unsatis- 
factory and  at  variance  with  the  principles  of  International 
Comity (i).  Stillmoresoi8thejmisprudenceofth6XJnitedState& 
of  North  America .  In  them  the  rights  and  powers  of  Guardians 
are  considered  as  bounded  by  the  locality  in  which  they  are 
constituted,  and  as  not  extending  in  any  degree  to  their 
Wards  in  other  States ;  upon  the  same  reasoning  and  prin- 
dple,  it  is  said,  as  those  which  circumscribe  the  Power  and 
Kght  of  the  Foreign  Executor  or  Administrator.  This,  to  be 
sure,  seems  barbarous  enough  (k). 


(A)  Eooco^  09. 

(i)  JohnttoM  V.  Seattle^  10  (M,  and  FiwMXLyy  leading  ease,  in  which 
an  uDsaooefisfhl  attempt  was  made  to  establiah  the  authority  of  a  foreign 
Guardian  over  a  Ward ;  but  in  this  case  Lords  Brougham  and  Campbell 
were  oppoaed  to  Lords  Lyndhurat,  Cottenham,  and  Langdale. 

Lord  Uardwicke  had  been  inclined  to  a  more  liberal  view,  Sx  pcurie  OUo 
Lewis,  Vesey  Sen.  898;  but  see  Syloa  v.  Da  Cotta^  8  Veeey,  316. 

{k)  Story ^  ib.  citmg  MarriU  v.  Dickey,  1  Johne.  (Amerio,)  Ch.  Rep.  153; 
Kraft  v.  Vickery,  4  OiU  and  Johns.  {Americ.)  liep.  332. 
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DXLIX  The  House  of  Lords  in  England  have  holden, 
thoagh  scarcely,  however,  it  would  seem,  in  harmony  with 
other  decisions  on  the  subject,  and  overruling  the  dedsbns  of 
the  Scotch  Courts,  that  the  authority  of  an  English  Quardian 
sufficed  for  the  institution  of  a  suit  respecting  the  personal  pro- 
perty of  his  ward  in  Scotland  (Q. 

DL.  According  to  Lord  Karnes  (m)  the  Scotch  Law  holds 
that  the  appoinment  of  a  guardian  or  curator  in  England  is 
recognized  as  effectual  in  Scotland :  not,  however,  meaning 
to  extend  their  doctrine  to  immoveable  property  of  the 
Ward  (l). 

The  doctrine  of  this  case  has  not  been  sanctioned  by  the 
United  States  of  North  America. 

DLL  According  to  the  Law  of  England,  there  are  certain 
general  prindples  (n)  applicable  to— 

(1).  Guardianship  by  Nature ; 

(2).  Guardianship  by  Socage ;  and, 

(3).  Guardianship  by  Nurture ;  the  first  and  last  of  which 
are  often  confounded,  and  used  in  a  loose  and  indeterminate 
sense. 

At  the  Common  Law, 

1.  Ouardicmship  by  Natv/rt  is  of  the  heir  apparent  only 
(and  not  of  all  the  children),  and  belongs  to  the  father  and 
mother  and  other  ancestor  standing  in  that  predicament  to 
the  infemt  It  lasts  until  twenty-one  years  of  age,  and  extends 
no  further  than  the  custody  of  the  infisutit's  person. 

2.  Oua/rdicmship  by  Socage  arises  wholly  out  of  tenure, 

(l)  Story ^  8.  4d9,  collects  the  aathorities  of  civiliftna,  and  of  most  Eng- 
lish and  Scotch  cases. 

MorrUmCi  Casey  4  Dwrtrford  andEatt^  Rep,  140 ;  1  Henry" $  Blackstane, 
667-82. 

WeeOakej  8.  402. 

(m)  Equity,  b.  iii.  c.  viiL  8. 1,  p.  325. 

76.  8.  4,  p.  348,  cited  by  Story,  s.  603. 

(n)  See  Mr.  Hargrave^s  learned  note,  66,  as.  12  and  13  to  Co,  LiU. 
88,6. 
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and  exists  only  whto  the  infant  is  seised  of  lands  or  other 
hereditaments  lying  in  tenure  and  in  socage.  It  extends  to  the 
person  and  all  the  estates  including  the  socage  estates)  of  the 
infant^  and  lasts  until  the  infant  arrives  at  the  age  of  fourteen. 
It  belongs  to  such  of  the  in&nt's  next  of  blood  as  cannot  have 
by  descent  the  socage  estate,  (p)  in  respect  to  which  the  guar- 
dianship arises  by  descent,  without  any  distinction  between 
the  whole  blood  and  the  half  blood. 

3.  OuarcUanahi/p  by  Nurture  occurs  only  when  the  infant 
is  without  any  other  guardian,  and  none  can  have  it  except 
the  &ther  or  mother.  It  lasts  until  the  age  of  fourteen  years* 
and  extends  only  over  the  person,  (p) 

DLIL  The  Guardian  by  nurture  is  entitled  to  the  custody 
of  the  child ;  and  a  writ  of  hdbeaa  corpus  is  the  proper  pro* 
ceeding  on  the  part  of  such  guardian,  to  recover  the  custody 
of  the  child  improperly  detained  from  him. 

The  Common  Law  for  this  purpose  recognizes  no  distinction  as 
regards  the  discretion  of  the  children  between  the  ages  of  seven 
and  it  should  seem  8ixteen.(pp)  This  Court,  therefore,  will  not, 
where  a  child  between  those  ages  has  been  brought  up  under  a 
writ  of  habeas  corpus,  obtained  by  the  mother,  a  widow,  who 
was  the  Guardian  for  nurture,  examine  the  child  in  order  to 
ascertain  whether  there  is  mental  capacity  sufficient  to  exercise 
a  choice,  and,  if  so,  the  wishes  of  the  child ;  but  will  at  once 
restore  the  child  to  the  custody  of  the  guardian,  unless  it 
appears  that  the  guardian,  either  by  past  immoral  conduct  or 
a  want  of  bona  fides  in  making  the  application,  or  by  having 
some  illegal  intention  or  purpose  in  view,  has  forfeited  her 
right  to  the  custody  of  the  child. 

(o)  The  jealousy  of  the  feudal  law  disqualifying  on  the  ground  that 
the  Civil  Law  qualifies  for  guardianship,  viz.,  the  guardian's  contingent 
interest  in  the  estate. 
{p)  1  Blackst,  Com.  461,  462  ;  2  FanM.  Eq.  b.  2,  pt.  2,  ch.  iL  s.  2,  n  {k), 
(pp)  See  The  Queen  v.  Howie;  The  Queen  -v.  Hopkins;  decision  of 
Lord  C.  J.  Cockbum,  after  consultation  with  all  the  other  judges,  Queen* e 
Bench,  Noo.  20, 1860 ;  fourteen  appears  to  have  been  the  age  formerly 
fixed  upon ;  see  next  page,  Case  of  A.  Bace. 


^^■"^^••^■i^i^"^** 
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In  ihe  leading  and  recent  cases  o{  Alicia  Race  (q)  and  The 
Queen  v.  Howse,  (gq)  these  doctrines  were  very  solemnly  laid 
down  by  the  Queen's  Bench ;  itVas  holden  in  the  former  case 
that  the  intention  of  the  mother,  herself  a  Soman  Catholic,  to 
remove  the  child  firom  a  Protestant  establishment,  to  a  Soman 
Catholic  seminary,  is  not  enot^h  to  affect  her  right  to  the 
custody  of  the  child  as  Ghiardian  for  nurture,  though  the  father 
of  the  child  lived  and  died  in  the  Protestant  fedth,  and  had 
brought  up  his  children  in  the  same  fisdth ;  there  being  no 
directions  of  the  father,  by  will,  that  the  children  should  con- 
tinue to  be  educated  as  Ptotestants. 

The  jurisdiction  of  the  Court  of  Chancery,  however,  extends 
to  the  care  of  the  person  of  the  minor  until  he  attains  the  age 
of  twenty-one,  so  far  as  is  necessary  for  his  protection  and 
education ;  and  to  the  care  of  his  property,  for  its  due  manage- 
ment and  preservation,  and  proper  application  for  his 
maintenance.  It  is  upon  the  former  ground  principally, 
that  is  to  say,  for  the  due  protection  and  education  of  the 
infant,  that  the  Court  interferes  with  the  ordinary  rights  of 
parents,  as  guardians  by  nature,  or  by  nurture,  in  r^jard  to 
the  custody  oad  care  of  their  children.  (t*)(a) 

DLIII.  Thirdly,  with  respect  to  the  power  of  the  Guardian 
over  the  property  of  the  Ward. 

And  here  it  is  first  to  be  observed  that  not  only  English 
lawyers,  but  all  jurists,  make  a  great  distinction  between  the 
Guardian's  power  over  mavedble  and  over  immoveable  pro- 
perty in  a  foreign  land. 

With  respect  to  moveaUe  property  continental  jurists  are, 
for  the  most  part,  of  opinion  that  inasmuch  as  by  intendment 
of  law  it  is  holden  to  be  in  the  domicil  of  the  owner,  therefore 
the  law  of  the  domicil  of  the  Guardian,  the  legal  representative 
of  the  owner,  must  govern  i/n  every  comdry  the  rights  and 

(^)    Ex  parte  Alicia  Bace^  Law  Journal^  vol.  zxvL  N.  S.  (Queen's 
Bench,  1857),  p.  169.  {q<j)  See  note  to  last  page, 

(r)  Story  on  Eq,  Jurisprudence,  ch.  zxxiv.  s.  1341,  p.  527. 
(«)  The  Divorce  Court  has  followed  the  decisions  at  Common  Law. 
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powers  of  the  Guardian  over  the  moveable  property  of  the 
Ward  («). 

This  is  certainly  the  true  language  of  international  justice  ; 
but  it  does  not^  at  first  sight,  appear  to  be  the  language  of  the 
tribunals  of  England  and  the  United  States.  They  require 
that  a  fresh  authority  to  act  as  Guardian  be  conferred  by 
their  own  tribunal  (Jorum  gestw  admfivnistrcUionia)  :  "  There 
"  are  few  decisions''  (observes  Story)  "  upon  the  subject,  pro- 
"  bably  because  the  principle  has  always  been  taken  to  be 
**  unquestionable  (!),  founded  upon  the  dose  analogy  of  Foreign 
**  Executors  and  Administrators  (Q." 

It  is  to  be  observed,  however,  that  though  these  countries 
diifer  from  the  rest  of  the  civilized  world  (u)  in  holding  a  new 
authority  to  be  requisite  in  the  case  of  a  foreigner  in  respect 
to  moveable  as  well  as  immoveable  property,  there  is  no 
reason  to  suppose  that  such  an  authority  would  be  denied 
to  the  person  already  clothed  with  the  authority  of  Guardian 
in  his  own  country — the  analogy,  as  will  be  seen,  of  the 
Foreign  Executor  or  Administrator  leads  to  the  opposite  con- 
clusion. The  practice  is  justified  by  the  all^ation,  that 
Comity  may,  in  both  instances,  require  you  to  clothe  the 
foreign  officer  with  the  power  necessary  for  the  execution 
(^  his  office  in  the  foreign  country,  but  that  in  both  instances 
the  State  has  a  right  to  take  care  that  its  own  subjects  are 
not  debarred  from  an  opportunity  of  vindicating  their  claims 
upon  the  property  in  the  country  wherein  it,  moveable  or 
immoveable,  is  situate  (x). 


(s)  As  to  the  authority  of  GnardiaiiB  to  recover  property  of  the 
infiuat  out  of  the  joriBdiction,  see  SeoU  ▼.  Bentley^  1  Kay  and  John- 
son*9  Rep.  281. 

(0  lb.  8.  504a. 

(tf)  **  Yorzuglich  schwankend  ist  die  Praxis  in  den  Landem  des  Eng- 
liBchen  Bechts,  indem  in  diesen  theilweiae  besondere  Yormundschaften 
beetellt  werden  nicht  bloaa  Uber  daa  unbewegliche,  sondem  aad  Uber 
das  bewegliche  aoswlirte  liegende  Venndgeii.*' — Savigny^  ib»  a.  380. 

{x)  It  is  clear,  from  the  following  extract,  that  D^Aguesseau  classed 
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In  a  recent  English  case  {y\  it  appeared  that  A.  R,  the 
infant  daughter  of  a  British  subject,  who  had  emigrated  to 
and  had  procured  letters  of  naturalization  in  America,  and 
who  had  married  cm  America/n  ladyy  whose  real  estate 
A.  B.  inherited,  after  an  injunction  had  been  granted  by  the 
Supreme  Court  of  New  York,  to  restrain  the  removal  of  the 
in£uDLt  from  that  jurisdiction,  and  after  the  appointment  by 
the  Surrogate  of  New  York  of  a  maternal  aunt  as  guardian,  had 
been  clandestinely  removed  from  her  residence  and  brou^t  to 
England  by  paternal  relatives,  the  English  Court,  on  petition  by 


Ouardianahip  among  Real  StattUes,  and  probably  authorizes  the  doctrine 
of  my  text  :— 

"  Ce  que  caract^riae  v6ritablement  un  statut  r6el,  et  oe  que  le  dis- 
tingue easentiellement  du  statut  personnel,  n'est  pas  qn'il  soit  rdlatif  k 
certaines  qualit6s  peraonnellea,  ou  k  oertamea  ciroonstances  perBonneUesi 
ou  k  certaines  6y6nemens  personnels,  outrement  il  faudroit  dire  que  tous 
lee  statute  qui  concement  la  puissance  pcUemelUy  le  droit  de  garde^  le 
droit  de  viduttf,  la  prohibition  aux  conjoints  de  s'avantager  Tun  et 
I'autre,  sent  autant  de  statute  personnels,  et  oependant  U  n^est  pas 
douteux  dans  notre  jurisprudence^  qWon  les  catuidire  Unts,  comme  des 
statute  rMSf  dont  VexiciUUm  se  r^le  non  par  la  hi  du  lieu  du  domieiUf 
mats  par  oelle  du  lieu  otl  Ics  biens  sont  situis,  Le  veritable  priucipe 
dans  cette  matidre,  est  qu'il  faut  distinguer  si  le  statut  a  directement  les 
biens  pour  objet,  ou  leur  affectation  h  certaines  personnes,  et  leur  con- 
servation dans  les  families,  ensorte  que  ce  ne  soit  pas  Tinterdt  de  la 
personne  dont  on  examine  les  droits  ou  les  dispositions,  mais  Tint^rdt 
d'un  autre  dont  il  s'agit  d'assurer  la  propri6t6  on  les  droits  r^ls,  qui 
ait  donn6  lieu  de  fiiire  la  loi ;  ou  si  au  contraire  toate  Tattention  de  le 
loi  s*est  port^  vers  la  personne,  pour  d^ider  en  general  de  son  babilit^ 
au  de  sa  capacity  g6n^rale  et  absolue,  oomme  lorsqu'il  s'agit  des  quality 
de  majeur,  ou  de  mineur,  de  pdre,  ou  de  file  legitime  ou  ill6gitime, 
d*habile  ou  inhabile  h  ooniraeter  pour  des  causes  personnelles.  Dans 
le  premier  cas  le  statut  est  r6el ;  dans  le  second,  ii  est  personnel ;  e*est  oe 
qui  est  assez  bien  expliqu^  dans  oes  mots  de  D*  Argentr6  *  Cum  statutum 
non  simplictter  inhabilitat,  sod  ratione  fundi  aut  juris  realis  alteram 
respieientis  extra  peraonas  contrahentes,  toties  hanc  inhahiiitationem 
non  egredi  locum  StatntL*  ^'-^I/Aguesseau^  torn.  iv.  cited  by  Roceoy  26. 

(y)  Dawson  v.  Joy  (lSb4\  Jurist,  ^.^.  39 ;  S,  C,  2  Smale  and  Grain- 
ger's  Rep,  199. 
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the  maternal  aunt  claiming  the  custody  of  the  infant,  and  on 
cross  petition  by  the  paternal  relatives  praying  the  appoint- 
ment of  other  guardians,  appointed  the  maternal  aunt  and 
two  paternal  relatives  guardiana 

The  order  of  the  Surrogate  of  New  York,  it  was  said,  appoint- 
ing a  guardian,  will  be  recognized,  and  treated  with  the  respect 
due,  by  the  Comity  of  nations,  to  the  order  of  the  foreign  Court ; 
but  it  does  not  confer  on  the  appointee  the  office  of  guardian 
in  this  country. 

DLIY,  Fourthly,  as  to  the  power  of  Guardians  over  immove- 
able property. 

Upon  this  point  the  English  Law  is  in  accordance  with  the 
greatly  preponderating  opinion  of  foreign  jurists  (z),  in  holding 
that  Ihe  lex  rei  sitce  is  to  govern,  and  that  the  guardian  must 
obtain  the  sanction  of  the  local  authority  to  intermeddle 
with  or  in  any  way  administer  or  deal  with  the  imTruyuecible 
property  of  the  Ward. 

Savigny  (a)  throws  the  weight  of  his  great  authority  into  the 
opposite  scale.  He  denies  that  either  with  regard  to  prin- 
ciple or  the  general  practice  (meaning,  it  is  presumed,  of  the 
German  States),  that  the  lex  rei  aitcB  ought  to  govern  the 
power  of  the  Guardian.  He  maintains  that  the  law  is  not  a 
Real  but  a  Personal  Statute;  that  the  whole  Guardiansliip 
is  one  authority  governed  by  one  Law,  that  of  the  Domicil, 
and  not  parcelled  out  into  as  many  laws  as  there  are  countries 
in  which  the  property  of  the  Ward  may  be  situate. 

DLY.  The  Prussian  Law  is  in  accordance  with  the  opinion 
of  this  distinguished  jurist  It  iff,  indeed,  admitted  by  Savigny 
that  a  great  practical  difficulty  arises  when  the  real  property 
of  the  Ward  is  scattered  over  different  territories ;  the  solu- 
tion which  he  proposes  and  which  appears  to  have  been 
adopted  in  Prussia,  is  that  in  these  places  ancillary  or  subordi*- 
nate  Curators  or  Guardians  should  be  appointed  under  the 


(z)  Collected  by  Story, 
(o)  VIII.  8.  380,  nnmer.  2. 
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general  superintendence  of  the  one  Guardian  constituted 
according  to  the  Law  of  the  Paternal  DomidL 

Such  an  arrangement  is  not  altogether  inconsistent  with  the 
principles  of  the  Boman  jurisprudence  upon  the  same  subject, 
which,  when  the  property  of  the  Ward  was  scattered  and 
the  Guardian  was  to  be  nominated,  not  by  testament  or  by  the 
written  law,  but  by  the  living  authority,  appointed  one  for 
the  res  Italicce  and  another  for  the  res  Promndalea. 

DLYI.  Prussia  has  entered  into  treaties  with  her  immediate 
neighbours  upon  this  subject  to  the  effect  that,  generally 
speaking,  the  Law  of  the  Domicil  of  the  Ward  shall  govern 
the  appointment  of  the  Guardian  ;  but  that  it  shall  be  com- 
petent to  the  foreign  authority  to  elect  between  appointing  a 
separate  or  an  ancillary  Guardian  for  the  real  property  of  the 
ward  subject  to  their  jurisdiction. 

DLYIJ.  This  system  of  appointing  ancillary  or  subsidiary 
Guardians  is,  after  all,  very  germane  to  the  English  practice 
respecting  Foreign  Administrations  of  2)^s<ma2  property ;  and 
if  the  English  Courts,  as  has  been  already  suggested,  follow  the 
same  rule  respecting  Foreign  Guardians,  the  violation  of  Co- 
mity would  be  more  in  theory  than  in  practice. 

DLYIIL  A  case  upon  the  conflict  of  the  powers  and  rights 
of  Guardians,  decided  by  the  Supreme  Court  of  Berlin,  is  fit 
to  be  inserted  in  this  place : 

A  Ward  of  good  family  lived  in  Bavaria^  under  guardian- 
ship. He  possessed  property  in  a  part  of  Bhenish  Prussia^  to 
which  no  ancillary  Guardian  had  been  appointed.  The  Bava- 
rian Guardian  bought  some  property  of  his  Ward  in  the 
ordinary  way  of  purchase  and  not  under  the  peculiar  limita- 
tions and  restrictions  required  by  the  French  Code  (6),  which 
is  the  Law  of  Rhenish  Prussia.  The  Ward  having  attained 
his  majority,  reclaimed  the  property,  on  the  ground  that  the 


(ft)  Savigny,  l>ig.  L  26,  t.  7,  39. 

Ih.  1.  26,  t  6,  27. 

Code  Oitnl,  art.  457--460. 
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sale  was  illegal    The  claim  seems  to  Lave  been  rejected  on 
two  grounds : 

1.  That  these  limitations  and  restrictions  were  parts  of  one 
indivisible  system  of  laws  respecting  guardianship ;  and  it  was 
clear  that  other  parts  of  this  system  were  ex  necessitate  rei 
inapplicable  to  the  Bavarian  Ward. 

2.  That  under  any  view  of  the  law  these  restrictions  and 
limitations  were,  as  a  matter  of  fact,  only  applicable  to  parts 
of  that  property  which  was  without  the  Bavarian  domi- 
niona  (c) 

DLIX.  With  respect  to  the  obligation  to  undertake  the 
office  of  Guardian,  and  the  ligitimate  excuses  for  declining  it, 
these  must  depend  upon  the  Law  of  the  Domicil  of  the  Ward ; 
they  are  unknown  to  the  English  Law.  So  must  the  amount 
of  the  guarantee  or  security  required  by  the  State  for  the  due 
execution  of  the  office,  e,  g.,  whether  that  security  shall  be  given 
upon  property  dehors  the  jurisdiction  which  imposes  it  (d) 

DLX.  The  question  relating  to  the  Guardian's  power  of 
changing  the  Domicil  of  his  Ward  has  been  already  dis- 
cussed, (e) 

DLXI.  There  seems  to  be  no  reason  why  a  difiPerent  rule 
of  practice  should  govern  the  case  of  the  Guardian,  or  Com- 
mittee, according  to  the  phraseology  of  English  Law,  of  the 
Lunatic 

The  case  of  a  conflict  of  laws  upon  this  subject,  even  from 
its  nature,  but  rarely  occi^  Such  a  one  did,  however,  take 
place  not  long  ago  in  Paris.  Mr.  Dyce  Sombre,  who  had 
been  placed  under  the  care  of  Guardians  or  kee{)ers  by  the 
Lord  Chancellor  of  England,  to  whom  the  constitution  of  that 
country  confides  the  care  of  lunatics,  escaped  to  Paris,  and, 


(e)  Savignyy  ib.  Bcusenlieim  v.  Rafauf,  1847  (urtheil  des  CcusoUion 
sho/es  zu  Berlin), 
(d)  Rocco,  241-2-3. 
Savigny,  ih.  a.  380 — 3. 
(«}   Vide  ante^  chap;,  iz.  p.  73. 

VOL.  rv.  C  C 
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declaring  himself  to  be  sane,  invoked  the  aid  of  the  authcmties 
there.  He  was  claimed  by  the  agent  of  the  Committee 
appointed  by  the  English  Lord  ChanceUor ;  but  the  French 
authorities  refused  to  give  him  up ;  tried  the  case  over  again 
at  Paris,  causing  him  to  be  inspected  by  French  physicians, 
and,  on  their  verdict  of  his  sanity,  allowed  him  to  live  in 
France  without  restraint    The  English  Court,    of   course,  i 

retained  possession  of  his  property.  It  is  certainly  difficult  to 
defend  this  proceeding  at  Paris  upon  the  principles  of  Inter- 
national Comity. 

DLXII.   In  some  countries  in  accordance  with  the  pro-  ' 

visions  of  Boman  Jurisprudence,  a  Guardian  is  assigned  to 
the  Prodigal;  the  appointment  of  such  a  Guardian  ought 
to  be  respected  in  other  countries,  though  such  an  appoint- 
ment might  not  be  holden  to  affect  the  capacity  of  the 
Prodigal  Ward  to  deal  with  immoveahle  property  situate  in 
a  country  to  whose  jurisprudence  such  a  guardianship  was 
unknown. 

The  French  Courts  refused,  in  1836,  to  give  effect  in  France 
to  the  decrees  (/)  of  the  native  tribunal  which  had  placed  the 
estates  of  the  Duke  of  Brunswick  under  a  curatorship,  upon 
the  double  ground  that^  as  far  as  the  law  was  concerned,  the 
sentence  was  not  supported  by  the  proofs  of  private  prodigality 
required  by  French  Law,  and  could  not  be  applied  to  French 
property ;  and  as  far  as  public  and  political  considerations 


(/)  Cf.  Titre  xl  c.  ii.  489—92,  of  the  French  Code.  The  title  is 
*'  De  r  inter  dictum^*  which  Rogron  explains  thus :  *'  L*Interdiction  est 
r^tat  d*un  individu  d6clar6  incapable  des  actes  de  la  vie  civile,  et  priv6 
par  suite,  de  I'adminiBtration  de  sa  personne  et  de  ses  bieus.*'— y^o^ron, 
Code  NapoUon  expliqtiS,  i.  pp.  375,  489  :  "  Le  majeur  qui  est  dans  un 
Hoi  habitud  d^imbeciUiti  de  demence  ou  de  fureur,  doit  6tre  interdit 
mdme  lorsque  cet  6tat  presente  des  irUervalles  lucidesJ*  It  appears  that 
le  majeur  includes  le  mineur — Bogran,  i.  p.  376 ;  Sirey,  30,  ii.  218,  492 : 
^'Toute  demande  en  interdiction  sera  port6e  devant  le  tribunal  de 
premiere  instance."  Le  tribunal  Bogron  explains  as  that  "  du  domicile 
de  la  personne  dont  on  provoque  Pinterdiction/'  i.  378. 
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were  oonoemed,  ibey  were  inapplicable  to  property  without 
the  jurisdiction  of  the  native  Court  (g). 

DLXIII.  The  {»inciple  and  practice  of  the  English  Law 
receive  illustration  from  the  judgment  delivered  in  the  matter 
of  John  HousUm, 

This  was  a  case  of  a  petition  for  a  commission  in  the  nature 
of  a  writ  de  lunutico  inquirendo,  by  an  illegitimate  sister  of 
the  supposed  lunatic  and  her  husband. 

The  insanity  of  the  individual  was  not  denied ;  but  it  was 
stated  as  an  answer  to  the  application,  that  a  commission  of 
lunacy  had  issued,  and  was  now  in  force  against  him  in 
JamaicOy  where  his  property  was  situated,  and  where  till 
lately  he  had  resided ;  that  three  persons  had  been  appointed 
his  Committees  in  that  island;  that  he  had  been  brought 
over  to  this  country  for  the  sake  of  his  health  ;  that  Clarke, 
one  of  his  Committees,  had  accompanied  him,  in  order  to  take 
care  of  his  welfare  and  comfort ;  that,  under  these  circum- 
stances^  a  commission  in  England  was  not  necessary  for  the 
protection  of  the  lunatic  and  his  property,  and,  therefore,  ought 
not  to  be  granted. 

The  Lord  Chancellor : — "  The  Commission  now  existing  in 
*'  Jamaica  is  no  reason  why  a  Commission  should  not  issue 
''  hera  On  the  contrary,  it  is  evidence  of  the  absolute  neces- 
**  sity  that  there  should  be  somebody  authorized  to  deal  with 
**  the  person  and  estate  of  this  lunatia     While  the  lunatic  is 


(ff)  FiiUer,  b.  63. 

F<dix,  Memoire  relatif  aux  d^bats  ^lev^s  devant  lea  tribanaux 
an  Biget  de  rinterdiction  de  S.  A.  le  Due  Charles  de  Brunswick, 
1838. 

FaliXy  Droit  Int.  Pr.  as.  33,  89. 

In  the  last  paragraph  he  says,  "  I'individu  inUrdU  dans  son  pays,  et 
par  la  rendu  incapable  Test  aussi  en  pays  6tranger,"  citing 

BtmUenoiSf  tit  i.  c.  ii.  obs.  4,  pp.  51,  59, 174. 

Iknisart,  v.  "  prescription." 

RoccOf  p*  436,  and  other  authorities. 

C  C  2 
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"  here,  no  Court  will  have  any  authority  over  him  or  his  pro- 
''  perty,  unless  a  Commission  is  taken  out  (hy 

DLXIY.  Here  we  dose  the  consideration  of  the  effect  of 
Foreign  Law  upon  the  Rights  and  Duties  incident  to  the 
Relations  of  Fa^irvUy.  (i) 


(A)  In  the  Matter  of  Hotutofif  1  RtutdPs  BtpartSy  312. 
(t)  Vide  ante,  jip,  22,  23. 
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CHAPTER  XXVL 

BIGHTS  RELATING  TO  PKOPERTT. 

DLXV.  It  was  stated  in  the  early  part  of  this  volume  (a) 
that  the  Third  Division  of  it  would  be  occupied  with  the 
Legal  Relations  arising  from  Property ;  and  that  under  this 
head  would  be  included — 

1.  Rights  to  specific  things: 
cu  Immoveablea 

j9.  Moveables. 

2.  Rights  to  compel  certain  persons  to  do  certain  things,  or 
Obligations  of  which  Contracts  are  a  branch. 

3.  Rights  relating  to  Succession,  whether  Testa/m&nto  or 
ah  Intestato. 

DLXVL  It  is  the  Rights  to  Specific  Things,  both  Immove- 
able and  Moveable,  that  we  are  now  about  to  consider. 

In  other  words,  the  jurisprudence  of  Private  International 
Law  relating  to  the  acquisition  and  alienation  of  property  by 
foreigners  now  presents  itself  for  our  consideration. 

So  much,  however,  of  the  doctrine  of  that  branch  of  juria- 
prudence  depends  upon  or  is  affected  by  the  distinction 
between  Moveable  and  Imrnoveahle  Property  (b),  that  on  that 
account  alone  a  dear  understanding  of  the  meaning  of  these 
terms  is  indispensable  to  the  jurist  But  with  respect  to 
the  English  jurist,  there  is  another  very  important  reason, 
viz. : — 

1.  That  the  terms  TnobiUa  and  iTn/mobilia  appear  to  have 
been  generally  considered  by  English  lawyers  as  identical  with 


(a)  P.  23. 

(6)  Vide  post  as  to  Bankraptcy. 
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"  realty  "  and  ^^  personalty''  in  the  English  Law ;  for  instance, 
the  maxim  most  frequently  cited  in  cases  of  testamentary 
Domicil,  is  ''mobilia  sequuntur  personam;"  this  maxim  is 
borrowed  from  foreign  jurisprudence,  but  conveys  a  very  dif- 
ferent idea  to  the  continental  jurist  and  the  English  lawyer. 
If  the  term  TnobUia  be  identical  with  per$onalty,  and  as 
such  it  appears  to  have  been  always  used,  the  notion  that 
a  leasehold  property  of  a  thousand  years  would  be  a  part  of 
the  moveables  which  followed  the  person  never  presented  itself 
to  the  mind  of  a  foreign  jurist ;  but  such  is  the  necessary 
inference  from  the  decisions  in  the  English  Courta 

An  English  subject  dying  de  facto  domiciled  in  France  and 
leaving  only  a  will  execute  in  the  English  form  would, 
according  to  the  recent  decision  of  the  Privy  Council,  die 
intestate,  and  it  would,  therefore,  follow  that  his  leasehold 
property  in  England — ^in  feict,  all  his  interests  in  English 
land  not  amounting  to  freehold  would  be  governed  by  and 
distributable  according  to  French  Law. 

At  least  no  distinction  has,  as  yet,  been  taken  between,  what 
in  England  are  called  personal  and  real  chattels,  of  an  English- 
man domiciled  abroad. 

Perhaps  this  consequence  of  the  Law  of  Domicil,  as  laid 
down  by  English  courts  of  justice,  was  hardly  foreseen.  It  is 
the  result  of  borrowing  a  maxim  of  Foreign  Law  and  applying 
it  to  subjects  of  English  Law,  to  which  the  maxim  did  not 
apply  in  the  system  of  jurisprudence  from  which  it  was  taken* 
The  terms  TnobUia  and  persona  are  applied  as  identical  with 
personalty  and  person.  But  mobilia  in  Foreign  Law  is  not 
identical  with  personalty  in  English  Law,  and  persona  in 
Foreign  Law  means  a  person  clothed  with  certain  indelible 
attributes,  and  is  very  different  from  the  naked  word  person 
in  English  Law. 

DLXYIL  According  to  the  English  Law  the  subjects  of 
property  are  divided  into  things  real  and  things  personal 

Personal  things — ^with  which  we  are  alone  now  immediately 
concerned — are  chattela     Chattels  are  subdivided  into 

1.  Chattels  BeaL 
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S.  Chattels  Personal. 
But  both  are  personal  property  or  estate. 

DLXYIIL  Chattels  Beal  are  those  estates  which  are  less 
tlian  freehold — that  is,  less  than  an  estate  of  inheritance  or  for 
life  in  lands  or  tenements  of  free  tenure.  Chattels  real,  there- 
fore, comprise  (c) — estates  for  years,  that  is,  for  any  fixed  or 
determinate  time — e.  g.y  for  a  thotisand  years. 

This  peculiarity  of  English  Law  arose  out  of  two  &ct8 — 
namely,. 

1st,  That,  in  feudal  times,  estates  for  years  were  very  pre- 
carious, and  subject  to  be  defeated  in  various  way& 

2ndly,  That  (at  first)  they  were  usually  for  very  short  period& 

Chattels  Beals  included  also 

(2.)  Estates  at  Will 

(3.)  Estates  by  Sufferanca 

DLXIX.  Chattels  Personal  may  be  subdivided  into  (1)  Cor- 
poreal, and  (2)  Incorporeal 

1.  Corporeal  are  all  moveable  things,  e.  g,^  animals,  money, 
gooda 

2.  Incorporeal  are  ptUefnJt  rigkts,  e,  g,,  exclusive  rights  of 
selling  and  publishing  particular  contrivances  of  art ;  Copyright, 
the  exclusive  right  of  publishing  and  selling  particular  works 
of  literature — a  chattel  which  has  become  of  late  years  a  great 
favorite  of  International  Law. 

Among  incorporeal  chattels  are  to  be  reckoned  also  chattels 
which  are  not  in  posaessiony  but  in  action  ;  that  is,  where  a 
man  has  not  the  enjoyment,  actual  or  constructive,  of  a  thing, 
but  a  right  to  recover  it  by  a  suit  at  law,  which  the  English 
Law  calls  a  chose  in  axUoUy  e,  ^.,  debts,  money  due  on  a 
bond,  a  right  to  damages  for  non-performance  of  an  agree- 
ment— things  that  are  in  potentid.  not  in  ease* 

DLXX.   The  Roman  Law  more  than  once  refers  to  and 


(e)  SiepherCs  Blacksiane,  vol.  i.  c.  v.  of  EOcUes  leu  than  Freehold, 

Vol.  iL  pt.  ii.  of  Things  PersoTud, 

Vol.  i.  p.  262,  Vaughan  Williams  on  Executors  cmd  Administrators — 
as  to  what  were  bona  notobUia  under  the  former  testamentary  law  of 
England. 
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recognizes  a  distinction  between  two  classes  of  moveables — 
namely, 

1.  Those  destined  to  remain  constantly  fixed  at  a  certain 
place,  and 

2.  Those  in  their  nature  of  unfixed  character,  and  only 
temporarily  or  accidentally  deposited  at  a  particular  place. 

In  treating  "De  hasredibus  instituendis,''  Ulpian  (d)  remarks, 
''  Rerum  autem  ItaUcarum  vd  ProvmcUdi/iim  significatione 
"  quae  res  accipiendsB  sint  ?  videndum  est  Et  fadt  quidem 
^'totum  voluntas  defiincti:  nam  quid  senserit  spectandum 
"  est :  yeruntamen  hoc  intelligendum  erit^  reru/m  Italtcamm 
*^  significatione  eas  contineri,  quae  perpetuo  quia  ihi  hahuerit^ 
"  atque  ita  diaposuU  vJt  perpettio  haheret,  Ceteroquin  si  in 
'*  tempore  aliquid  transtulit  in  alium  locum,  non  ut  ibi  haberet, 
**  sed  ut  denuo  ad  pristinum  locum  revocaret^  neque  augebit 
''quo  transtulit  neque  minuet  unde  transtulit  XJtputa  de 
''Italico  patrimonio  quosdam  servos  miserat  in  provinciam, 
"forte  Galliam,  ad  exigendum  debitum  vel  ad  merces  com- 
**  parandasy  recursuros  si  comparassent :  dubium  non  esty  quin 
''  debeat  did  ad  Italicum  patrimonium  eos  pertinere  debere 
''  .  .  .  Quae  res  in  proposito  quoque  suggerit  ut 
''  Italicarum  rerum  esse  credantur  hae  res,  quas  in  Itali&  esse 
''  testator  voluit 

**  Proinde  et  si  pecuniam  miserit  in  provinciam  ad  meroes 
'' comparandas,  et  necdum  comparatae  sint;  dico,  precuniam, 
''  quae  idcirco  missa  est,  ut  pro  e&  merces  in  Italiam  adve- 
''  herentur,  Italico  patrimonio  adjungendam :  nam  ct  si  dedisset 
''  in  provinda  de  pecuniis  quas  in  Itali&  exercebat  ituras  et 
''  rendituras,  dicendum  est,  banc  quoque  Italid  patrimonii  esse 
''rationem.  Igitur  effici  dixi,  ut  merces  quoque  istad,  quad 
"  oomparatae  sunt,  ut  Bomam  veherentur,  sive  provectas  sunt  eo 
''  vivo,  sive  nondum,  et  sive  scit,  sive  ignoravit  ad  eum  here- 
"  dem  pertineant,  cui  Italicae  res  sint  adascripta&'' 

So,  again,  in  treating  ''de  actionibus  emti  et  venditi,'^ 
Ulpian  says — 

"  Fundi  nihil  est,  nisi  quod  terra  se  tenet    Aedium  autem 

(d)  Dig,  1.  xxviii.  t  v.  s.  35,  8. 3—5. 
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"  multa  esse,  quse  sadibus  affixa  non  sunt,  ignorari  non  oportet» 
^Mitputa  seras,  claves,  daustra;  multa  etiam  defossa  esse, 
'^neque  tamen  fundi  aut  villas  haberi  utputa  vasa  vinaria^ 
'' torcularia,  quoniam  haec  instrumenti  magis  sunt,  estiamsi 
"  aedifido  cobaerent  Sed  et  vinum,  et  fiructus  perceptos  villas 
"  non  esse  constat"  (e) 

Scadvola,  in  the  book  "de  pignoribus  et  bypotheci%''  ob- 


''  Debitor  pactus  est,  ut  quascunque  in  prasdia  pignori  data, 
"  inducta^  inveda^  importata,  ibi  nata  paratave  essent,  pignori 
'^essent  Eorum  praediorum  pars  sine  colonis  fuit,  eaque 
''adx>ri  suo  colenda  debitor  ita  tradidit,  assignatis  et  servis 
**  cultures  necessariis :  quaoritur :  an  et  Stichus  viUicus,  et  casteri 
''servi  ad  culturam  missi,  et  Stichi  vicarii  obligati  essent? 
^'Bespondi:  eos  duntazat,  qui  hoc  anin^o  a  domino  inducti 
"  essent,  ut  Un  perpetv^  essent,  Tum  temporis  caued  accom- 
"  modarentur,  obligatosw'*  (/) 

DLXXI.  Scotland,  in  this  as  in  other  respects^  resembles 
both  as  to  phraseology  and  in  &ct  the  law  of  foreign  countries 
more  than  England.  Property  in  Scotland  is  divided  into 
heritable  and  moveable ;  **  things  which  are  heritable'^  (Mr. 
Bell  says)  **  go  by  succession  to  the  heir ;  are  not  assigned  by 
marriage ;  they  go  with  land  to  the  buyer ;  remain  for  the 
landlord  at  the  end  of  a  lease ;  they  are  affected  by  inhibition, 
and  carried  by  adjudication ;  and  they  are  regulated  by  the 
territorial  law,  not  by  that  of  the  owner's  domiciL  On  the 
other  hand,  moveables  fall  to  the  executor  in  succession  ;  are 
assigned  by  marriage ;  remain  with  the  seller  of  land  or  of 
houses ;  are  removeable  by  a  tenant  on  leaving  his  farm ;  are 
attached  by  arrestment ;  carried  by  poinding ;  and  in  bank- 
ruptcy and  succession  they  are  regulated  by  the  law  of  the 
owner's  domidl.  The  character  of  any  corporeal  subject^  as 
in  these  important  respects,  heritable  or  moveable,  may  be 
either  by  its  nature  as  being  immoveable,  like  lands  or  houses ; 
or  as  moveable,  like  furniture  or  cattle ;  or  by  connection  or 


{e)  Dig.  xiz.  t.  i.  s.  17. 
/)  ZW^r.  XX.  t.  i.  8.  32. 
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acoesdon  to  some  subject  which  has  by  Datnre  the  character  of 
immoveable  or  moveable ;  or  by  destination  of  the  owner, 
either  as  in  connection  with  something  else,  or  in  regard  to 
sucoe8sion.''(gf) 

DLXXIL  Under  the  French  term  biens,  as  under  the 
Latin  term  b(ma,  all  property  was  comprised. 

Merlin  thus  distinguishes  the  different  kinds  of  bievia : 

*'  Biena.  Nous  entendons  ici  par  ce  mot  tout  ce  qui  pent 
"  composer  les  richesses  et  la  fortune  de  quelqu'un.^  (h) 

**§  1.  Biena  mevhlea. 

"  Ce  sent  oeux  qui  peuvent  se  mouvoir  ou  dtre  transports 
'*  d'un  lieu  &  un  autre,  lorsqu'ils  ne  sont  point  destine  k  £ure 
'^  perpetuellement  partie  d'un  fonds.  d'un  heritage  ou  d'un 
*'b&timent  Ainsi,  les  meubles  meublans  d'un  hotel,  les 
''ahimaux  domestiques,  Tor,  Targent,  en  un  mot^  tout  ce  qui 
'^peut  se  d^placer  sans  6tre  d^t^rior^,  et  sans  donner  essen^ 
**  tiellement  attdinte  au  fonds  dont  il  depend,  est  dans  la  classe 
''des  choses  mobili^res,  sans  consid^rer  si  lobjet  est  d'un 
''  grand  ou  d  un  petit  volmne ;  et  c'est  a  raison  de  sa  mobility 
''  qu'on  lui  donne  le  nom  de  TMuble, 

"  Mais  outre  la  mobility  de  Tobjet,  il  faut  encore  consider 
''son  inherence  plus  ou  moins  grande  avec  le  fonds  auquel  il 
*'  est  attache,  savoir  si  Ton  pent  Ten  s^parer  sans  alteration, 
f*  et  si  oe  n'est  que  pour  un  temps  ou  ci  c'est  pour  toujours 
"  qu'il  est  destin^  k  la  place  qu'il  occupa  S'il  parait  qu'on 
*'  puisse  le  transporter  sans  fracture  ni  deterioration,  s'il  ne 
"  fait  point  partie  d  un  fonds,  ou  s'il  n  est  point  destine  k  j 
''  demeurer  perp^tuellement  attache,  il  est  purement  mobiliei^ 
"  conformdment  h  Tart  90  de  la  coutume  de  Paris,  qui,  en 
**  cette  partie,  fait  le  droit  commun  du  royaume ;  si,  au  con* 
**  traire,  Tune  de  ces  trois  conditions  lui  manque,  il  entre  dans 
*^  la  classe  des  immeubled^  et  en  suit  toutes  les  reglea  (i) 


(£)  BdCs  Canm,  on  the  Laws  of  Scotland  (Shaw's  odiL  1858),  vol.  iL 
b.  3,  c.  ii.  pp.  70d-10. 
(A)  Merlin^  Rsp.  de  a/ttr.  vol.  iL  p.  114. 
(0  Ih.  p.  115. 
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"  MevUes  moarporda.  Lee  biens  de  cette  esp^  Bont  les 
''  droits  qui  tendent  k  nous  procurer  des  objets  mobUiers  en 
**  vertu  de  contrats,  de  promesses  ou  d'obligations ;  les  actions 
*'  auzquelles  ces  droits  donnent  lieu,  sent  aussi  de  le  mdme 
*'  nature,  suivant  la  maxime^  am/nia  actio  ad  conaequenchim 
"  Tncbile,  eat  mobiUa."  {k) 

**  §  2.  Biana  immevilea. 

"  Ges  sortes  de  biens  sont  de  deux  espfeces ;  les  uns  sent 
**  corparda,  oomme  nous  Tavons  dit  des  meubles,  et  les  autres 

''  Les  immeubles  corporels  sont  les  fonds  de  terres,  comme 
**  prds,  vignes,  ^tangs,  bois,  Edifices,  &c  Tout  ce  qui  en  d^ 
"  pend  essentiellement,  comme  les  fruits  pendans  par  racines^ 
**  les  arbres,  les  cl6tures,  est  de  la  mSme  quality ;  en  un  mot^ 
'^  tout  ce  qui  n'est  point  susceptible  de  mobility,  et  qui  n'entre 
''  point  dans  la  classe  des  choses  mobUiferes  dont  nous  venons 
"  de  paxler,  est  immeubla 

«  Les  immeubles  incorporels  sont  ceux  dont  I'immobilit^ 
''  n'est  pas  sensible,  et  qui,  par  cette  raison,  demandent  un 
«  certain  detail"  (]) 

**  Les  actions  qui  tendent  k  nous  procurer  un  immeuble,  sont 
"  de  la  mSme  quality  que  cet  immeuble/^  (m). 

*'  Dans  les  pays  contumiers  en  g^n^ral,  les  rentes  constitutes 
**  k  prix  d'argent  sont  sans  difGicult^  au  rang  des  immeubles. 
''  Dans  oelles  qui  ne  s'expliquent  point  k  cet  4gard,  on  suit 
*'  Tart  94  de  la  coutume  de  Pari%  qui  les  immobolise.'^  (n) 

'^  Aujourdliui,  les  rentes  perpdtuelles  et  viagferes  sont 
"  reputdes  meubles  dans  toute  la  Franca"  (p) 

"  Les  immeubles  corporels  ne  suivent  d'autre  loi  que  celle 
**  du  lieu  oti  ils  sont  situ^&"  (p) 

DLXXIIL  Pressed  by  tho  manifest  absurdity  of  applying 

(k)  Jieriin,  Rep.  p.  117  ;  Code  Civil,  art  629. 

(0 /&.  cfe  Jttf.  p.  119. 

(m)  lb.  p.  119. 

(n)  lb.  p.  120. 

\o)  lb.  p.  120  ;  Code  Civil,  art  529. 

(p)  lb.  p.  121. 
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the  doctrine  mobUia  aequv/niur  peraonam  to  the  foragn  pos- 
sessor  of  English  personal  property.  Story  (9)  endeayooiB  to 
escape  from  it  by  saying,  "When,  however,  we  speak  of 
"  moveahlea  as  following  the  person  of  the  owner,  and  as  go- 
^  vemed  by  the  law  of  his  domicil,  we  are  to  limit  the  doc- 
"  trine  to  the  cases  in  which  they  may  properly  be  said  to 
'*  retain  their  origiTial  and  naiural  character ;"  and  again  (r), 
**  not  only  lands  and  houses,  but  servitudes  and  easements^  and 
''  other  charges  on  lands,  as  mortgages  and  rents,  and  trust 
'^  estates,  are  deemed  to  be  in  ti^  scTiseoflaw  immoveables  by 
"  the  lex  rex  sitce." 

But  of  what  law  is  Story  here  speaking,  as  causing  chattels 
real,  such  as  rents,  which  are  treated  as  personal  property  by 
English  Law,  to  be  governed  by  the  law  of  the  situs  i  And 
what  law  does  Story  rely  upon  for  his  statement^  that  <nly 
such  moveables  as  retain  their  original  and  natural  character 
follow  the  person  ?  Not  the  Law  of  England  or  of  his  own 
country  (which  in  an  vniteTTuUionoil  treatise  he  persists  in 
calling  the  common  law),  but  on  the  law  to  be  derived  from  the 
reasoning  of  jurists^  to  whom  he  refers  in  a  note,  for  no  deci- 
sion of  an  English  or  N.  A.  United  States  Court  can  be  cited 
in  support  of  his  opinion. 

There  is  in  fact  no  judicial  authority  for  the  position,  that 
if  an  English  or  American  citizen  died  vntestate^  and  domv- 
died  m  a  foreign  country,  the  law  of  that  country  would  not 
govern  the  whole  distribution  of  off  his  personal  property  in 
England  or  in  the  United  States,  including,  therefore,  arrears 
of  rents  due,  leases  for  an  indefinite  term  of  years,  and  other 
chattels  real  and  Thotv/ral  immoveable& 

The  person  in  possession  of  the  Foreign  Letters  of  Ad- 
ministration would  obtain,  as  a  matter  of  course.  Adminis- 
tration in  England  to  such  property  as  part  of  the  personalty 
of  the  deceased. 


(q)  8.  382. 
(r)  S.  447. 
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CHAPTER   XXVII. 

JXJBA  mCORPORALIA. 

We  have  considered  the  nature  of  Moveable  and  Im- 
moveable Property  of  jvbra  in  re  ;  there  remains  a  class  of 
property  which  jurists  make  a  third  class,  jv/ra  ad  revn,  that 
is,  i/ncorporeal  rights,  ^'  quae  bona  neque  dicuntur  Tnobilia 
''  neque  vmmobiUa  sed  tertiami  spedem  componunt  et  di- 
"  cimtur  -mcorporaJia."  (a) 

These  are  considered  subjects  of  property.  They  are  per- 
haps more  strictly  the  means  of  obtaining  property  ;  (&)  thus, 
rights  of  action,  and  of  succession  {jua  hereditatis)  debts, 
which  are  holden  by  the  better  authorities  to  be  attsMched  to 
the  person  of  the  creditor,  (c) 

These  incorporeal  chattels  form  part  of  what  is  happily 
termed,  in  the  Boman  Law,  the  rji/rdversitaa  juris  of  the 
successor  to  a  deceased  person,  or  of  the  assignees  of  a  bank- 
rupt 

Thus  Donellus  says,  ^^  hereditas  enim  res  est  incorporalis  in 
''jure  consistens  et  quamvis  in  hereditate  oontineantur  res 
"  coiporales  ipsum  tamen  jus  heereditatis  incorporate  est  Quae 
<<  incorporalia ^'  (he  adds)  '^nusquam  sunt;"  and  having  no 
place,  he  shows  that  the  lex  rei  sitcey  which  he  generally 
adopts,  as  has  been  said,  cannot  govern  in  their  case,  but  that 
*'  relinquitur  omnino  locus  is  unus  in  quo  controverda  hsere- 

(a)  Cata/regis  in  Rubr.  Stat  Oen.  de  Siioceu,  ah  IntestcU,  n.  64,  65, 
t.  iv,  pp.  52-3,  dted  by  Story,  a.  399,  n.  1,  from  Livermore's  DUaertOr 
turns,  p.  162,  8.  251. 

(h)  I  am  not  speaking  of  gervittUes,  or  the  jus  emphyteuseoSf  which 
are  of  the  nature  of  immoveable  property.  It  is  perhaps  difEiciilt 
correctly  to  classify  mortgages. — Story,  s.  523. 

(o)  Story,  8.  399. 
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^*  ditatis  tractanda  sit^  ubi  sdlioet  qui  convenitur  habet  domi- 
«  dUum."  (d) 

This  subject  is  further  treated  of  hereafiker  in  the  conside- 
ration of  obligationa  and  of  av/kseaaion  testamento  et  db 
inteatato, 

DLXXIY.  There  are  twQ  classes  of  vncorporeai  chattda 

which  have  obtained  particular  consideration  in  the  Law  of 

England. 

T.  Patent  Rigkta. 

II.  Copyrigkta. 

The  latter  of  these  has,  as  will  be  seen,  been  clothed  with  an 
International  character.    Both  are  regulated  by  Statute  Law. 

DLXXY.  The  grant  of  (I.)  a  Patent  Right  («)  is  an  act 
of  royal  power,  not  ex  debito  juatitica.  A  Patent  Right  is 
assignable  by  a  writing  under  hand  and  seal ;  it  is  also  com- 
petent to  the  patentee,  without  an  entire  alienation  of  his 
interest,  to  grant  deeds  of  license  to  any  one  or  more  persons 
to  manufacture  the  articla  (/) 

No  decision  has  been  given  in  England  upon  the  subject  of 
the  foreigner's  capacity  to  be  an  assignee  of  sudi  a  right ;  but 
there  seems  no  reason  to  doubt  that  he,  or  at  least  an  alien 
anni  has  such  capacity. 

DLXXYL  It  is  clear,  however,  that  according  to  the  gene- 
ral principles  of  International  Law,  (g)  such  Patent  Rights 


(d)  Comm.  da  J.  C,  1.  xvii.  cf.  oetfMmM— si  actiones  interpretomiir  jura 
peraequendi  dicimoB  actiones  qiue  sint  res  incorporales,'* — Lib.  xix. 
C£  Story ^  sb.  322-^99. 
8uphefi*8  CofMMfU,  vol.  iL  c  iiL 
(«)  As  to  patent  rights,  see 

6  &  6  WilL  rV.  c.  83. 
S  &  3  Vict  c.  67. 

7  &  8  Vict,  a  67,  ss.  2,  7. 
16  &  16  Vict.  c.  83. 

16  &  17  Vict.  c.  6,  c  115. 

(/)  Stephen^  uin  tup. 

(g)  Fcdiv,  L  iL  t.  iz.  c.  vi. 

I£,  Benouardf  des  brevets  ^invention;  Code  intemcUionale  de  la  pro- 
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(brevets  d'vnvention)  do  not  extend  beyond  the  territorial 
limits  of  the  sovereign  who  grants  them,  and  are  not  recog- 
nized by  foreign  Btate& 

DLXXYII.  In  France  two  questions-— one  directly,  the 
other  indirectly,  relating  to  these  subjects — have  undergone 
judicial  examination. 

1.  Is  it  lawful  for  a  Frenchman  to  make  or  counterfeit  the 
subjects  of  a  patent  granted  by  a  Foreign  State  ? 

To  this  question  the  answer  has  been  without  hesitation  in 
the  a£Srmativa  Such  patents  are  considered  excluavely 
as  creatures  of  the  municipal  law  of  each  stata  ''  We  have 
*'  not  yet  advanced  "  (says  Feelix,  (A)  with  evident  regret)  "  to 
*'  the  stage  which  would  apply  to  them  the  principle  of  the 
"  comitas  geTUmm,** 

The  second  question  is 

2.  Is  it  lawful  for  a  Frenchman  to  stamp  upon  hia  mer- 
chandize the  stamp  or  mark  of  a,  foreign  manufacturer  ? 

It  is  melancholy  to  record  that  the  Cour  de  Caseation  (i)  has 
decided  the  affirmative  to  this  question.  "  It  is'^  (Fselix  says)  (k) 
*'  one  more  misfortune  to  add  to  those  which  a  narrowminded 
''  legislation  and  jurisprudence  have  already  drawn  down  upon 
"  France,  by  provoking  measures  of  retorsion  in  Foreign 
"  States." 

There  is  something  ludicrous  in  the  attempt  of  the  Cov/r  de 
Paris  (Z)  to  atone,  as  it  were,  for  this  injustice,  by  deciding 
that  a  foreigner  cannot  be  crimvrudly  proceeded  against  in 
France  for  fraudulently  using  the  stamp  of  a  French  manu- 


priStf  indtutrieUe  artisUque  et  lUtirairef  par  M,  M,  PataHJU  et  Hugwi 
(Paria,  1855). 

(A)  (Tbisiq}, 

(0  See  decision  of  12tli  July,  1848,  Dev.  Car.  48,  1,  416,  died  in  De» 
mangeat^s  note  to  Ftdix, 

(k)  Ubi  9up, 

(0  19th  and  20th  November,  1850,  Dw.  Car,  52,  2,  345,  Demangeai's 
note  to  Fcdix, 
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facturer  in  a  Foreign  State.  M.  Demangeat^  moreover,  thinks 
.that  he  would  be  liable  to  civil  damage& 

DLXXVIII.  (II.)  Copyright  w  the  exclusive  right  which  the 
law  allows  an  author  of  reprinting  and  republishing  his  own 
original  work. 

It  is  a  right  of  which  no  traces  are  to  be  found  in  the  Ro- 
man Law.  In  England  it  was  of  a  most  uncertain  character 
till  the  reign  of  Queen  Anne,  (m)  when  it  became  the  subject 
of  Statute  Law,  from  which  (71)  it  has  received  considerable 
protection  and  favour. 

DLXXIX.  But  all  States  were  unanimous  in  their  opinion 
that  they  were  under  no  obligation  to  recognize  the  exclusive 
right  of  this  intellectual  property  of  foreigners  within  their 
territoriea  The  arguments,  bad  and  good,  are  well  known 
upon  this  subject  At  the  same  time  the  German  Confedera- 
tion (o)  seized  the  opportunity  of  the  Congress  of  Vienna  to 


(m)  8  Anne,  c.  19. 

(n)  See,  also,  15  Geo.  TIL  c.  53 ;  41  Geo.  III.  c.  107. 

(0)  ^  Nous  devons  dire  un  mot  de  la  disposition  relative  &  la  cantre- 
faction,  11  n*j  a  pas  de  pays  oii  cette  espdce  d'industrie  soit  ponssee 
plus  loin  qn'en  Allemagne.  Le  partage  de  ce  pays  en  plusienrssouver- 
ainet^s  la  favorise,  et  elle  trouve  de  la  protection  dans  les  principes  de 
gouvemement  de  qnelqnes  ^tats.  La  monarchie  Autrichienne,  le  royanme 
de  WUrtemberg,  et  le  grand- duch6  de  Bade  sont  les  principaox  foyers 
de  cette  espdce  de  brigandage  litt^raire,  qui  est  la  principale  cause  de  la 
cher  t6  des  livresen  Allemagne.  La  contrefaction  est  illicite,  dans 
chaque  6tat,  d.  I'^gard  des  auteurs  ou  ^diteurs  sujets  du  mdme  6tat ; 
mais  la  r6impression  d'ouyrages  imprimis  dans  un  pays  6tranger  n*a 
jamais  6t^  regard6e  contrefaction ;  c^est  un  droit  que  les  Allemands,  les 
Fran9aifl,  les  Suisses,  les  Anglais,  et  les  Hollandais  ont  de  tout  temps 
librement  exerc^  les  uns  envers  les  autres.  Ce  principe,  vrai  dans  sa 
g6n6ralit6,  entr&ine  de  graves  inoonv^nients  dans  une  nation  partag6e, 
oomme  la  nation  Allemande,  en  un  grand  nombre  de  souverainet^ 
si,  au  lieu  de  se  regarder  conmie  parties  du  mdme,  tout,  chacune,  de  ses 
souverainetds  veut  jouir  des  droits  d'un  6tat  particuUer.  Telle  a  ce- 
pendant  6t6,  et  est  encore  dans  oe  moment,  la  pretention  de  quelques 
souverains  allemands,  de  manidre  que  les  ouvrages  publids  dans  les  6tatB 
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propose  that  copyright  should  be  as  much  respected  through- 
out the  different  States  which  composed  the  confederation,  as 
through  the  different  provinces  of  a  single  State. 

The  reasoning  was  applicable  to  the  whole  civilized  world ; 
the  different  States  of  which  ought,  in  all  matters  of  Comity, 
to  consider  themselves  as  members  of  one  fieunily ;  and  the 
great  States  of  Europe — ^not  as  yet  of  America — ^have  incor- 
porated by  treaty  the  doctrine  of  International  Copyright 
into  the  system  of  International  Law. 

Thus  the  Qerman  Diet  introduced  a  convention  upon  this 
subject  between  the  different  members  of  the  Confederation 
in  1837.  Austria  and  Prussia  gave  in  their  adherence  on 
behalf  of  those  portions  of  their  territories  which  did  not 
belong  to  the  Confederation.  Austria  and  Sardinia  had  a 
convention  in  1840,  to  which  the  other  States  of  Italy,  and 
one  of  the  Cantons;,  adhered 

In  1837  Prussia  passed  a  law  of  reciprocity  in  this  matter 
with  all  Foreign  Statea  In  1838  the  English  parliament 
passed  a  yet  more  liberal  statute  presently  to  be  mentioned 
At  firsts  France  held  back,  but  in  1852  she  promulgated  a 
decree  subjecting  literary  piracy  to  the  punishment  of  her 
penal  Coda 

In  1846  England  entered  into  a  treaty  with  Prussia;  in 
1847  with  Hanover;  in  1861  with  France;  in  1854  with 
Belgium. 


des  rois  de  Pnuse  et  de  Saxe  peuvent  6tre  oontre&ite  dans  ie  grand 
dach6  de  Bade.  On  a  yu  en  Allemagne  un  autre  abas  d'tm  principe 
juste  par  lui-mdme :  il  y  est  arriv^  que  des  ouvrages  originauz,  publics 
dans  une  partie  de  TAllemagne,  ayant  6t6  oontrefaits  dans  one  aatre^ 
les  Editions  ill6gitimes,  qui  avaient  paru  sous  la  protection  des  lois  de 
ce  dernier  pays,  se  trouvdrent  favoris^  au  d6triment  des  originaux 
qu*on  r^gardait  comme  production  ^trangdre.  La  Prusse  avait  depuis 
longs  temps  donn6  un  exemple  de  justice  qui  avait  trouv6  pen  d'iniita- 
teurs,  en  prohibant,  la  vente  de  toute  Edition  oontrefidte  dans  quelque 
partie  de  F Allemagne  que  ce  fdt,  quand  m6me  les  auteurs  ou  I'^diteurs 
de  I'orig^nal  n*6taient  pas  r6gnioole8.'' 

Koch  (ed.  Schodl)y  Hist,  des  TraitSs  de  Paix,  c.  xli.  s.  5. 

VOL.  IV.  D  D 
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The  substance  of  these  conventions  h 

1.  That  the  authors  and  artists  of  both  ooontries  are  en* 
titled  to  enjoy  the  same  rights  as  those  which  the  legislation 
of  each  State  has  granted  to  its  own  subjects. 

2.  That  the  advantage  of  the  treaty  extends  to  all  works 
of  literature  and  art,  including  translations;  to  dramatic 
works  not  printed,  and  to  articles  in  newspapers  and  period!- 
cals»  which  are  not  of  a  political  character.  But  these  con- 
cessions are  accompanied  with  certain  restrictions  and  obliga- 
tions :  thus,  it  must  be  notified  by  ihe  author  on  the  title- 
page,  that  he  reserves  to  himself  the  right  of  translation ;  and 
with  respect  to  other  works  of  literature  and  art,  they  must 
be  duly  registered  within  three  months  of  their  first  publica- 
tion, at  Paris,  at  the  office  of  the  Minister  of  the  Interior ; 
and  in  England  at  Stationers'  Hall,  with  or  without  the 
deposit  of  a  copy  or  of  a  prints  according  to  the  nature  of  the 
work,  and  the  law  of  the  Stata 

3.  That  the  reciprocity  applies  only  to  works  of  literature 
and  art  published  or  edited  after  the  17th  January,  1852,  in 
France;  and  the  28th  January,  1852,  in  England.  As  to 
works  published  or  produced  previously  to  that  period,  they 
are  to  be  governed,  so  far  as  they  affect  foreign  authors  and 
artists,  by  the  Common  Law  of  each  Stata  (p) 

DTiXXX.  The  provisions  of  the  English  Iaw  on  this  sub- 
ject are  thus  more  fiiUy  stated  by  Mr.  Serjeant  Stephen : — 

^'  Protection,  also,^^  (he  says)  *'  under  certain  conditions^  is 
"  afforded  to  literary  and  other  productions,  though  first  pub- 
'*  lished  in  a  foreign  country.  And  this  subject  of  inierTic^ 
"  tioTUxl  copyright  is  now  regulated  by  7  &  8  Vict  a  12, 
'^  (repealing  a  former  statute  of  1  &  2  Yict  a  69,)  (g)  and  by 


(p)  Code  Intern,  di  la  Propr,  Induatr.  &o.  par  PataUle  et  Euguet, 
p.  12a 

(q)  Until  the  paanng  of  this  act  of  1  &  2  Yict  a  59,  foreigners  first 
publiBhing  a  work  abroad,  had  neither  at  Common  Law,  nor  by  Tirtne 
of  the  statute  of  8  Ann.  c.  19,  or  54  Geo.  3,  c.  136,  any  oopyri^^t  in 
England.    See  ChappeU  y.  Purdayy  14  Meuon  and  WeUby*9  Rep.  303  ; 
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**  15  &  16  Vict  a  12,  whereby,  among  other  regulations,  it  is 
"  provided,  that  by  order  in  council  her  majesty  may,  as 
**  respects  books,  prints,  articles  of  sculpture,  a/nd  oiker 
**  works  of  a/rt,  which  shall  be,  after  a  future  time  specified 
^  in  such  order,  first  published  in  any  foreign  country  to  be 
''  named  in  such  order,  allow  the  respective  authors,  inventors, 
**  designers,  engravers,  or  makers,  and  their  personal  repre- 
''  sentatives,  privilege  of  copyright  therein  for  any  period  not 
"  exceeding  the  term  to  which  like  productions  would  be 
^  protected  if  first  published  in  the  United  Kingdom ;  and 
'^  may,  as  respects  drarruitie  pieces  and  musical  compositions, 
''  which  shall  be,  after  a  future  time  specified  in  such  order, 
"  first  publicly  represented  or  performed  in  any  foreign 
"  country  named  in  such  order,  allow  the  authors  to  have  the 
''  sole  liberty  of  representing  and  performing  them  within 
^*  the  British  dominions  during  any  period,  not  exceeding 
"  the  term  during  which  they  would  be  entitled  by  law  to 
"  such  sole  liberty,  if  the  first  representation  or  performance 
"  had  been  in  the  United  Kingdom.  And  also  that,  by  order 
**  in  council,  her  majesty  may,  as  regards  tra/nslations  of 
**  books  first  published— or  of  dramatic  pieces  first  publicly 
**  represented — ^in  any  foreign  country,  direct  that  the  authors 
"  of  such  books  or  dramatic  pieces  shall  be  empowered  to  pre- 
"  vent  the  publication  in  the  British  dominions  of  any  trans- 
*'  lation  of  such  books,  or  the  representation  of  any  translations 
*^  of  such  dramatic  pieces  not  authorized  by  them,  for  such 
"  time  as  shall  be  specified  in  her  majest/s  order,  not  extend- 
*^  ing  beyond  five  years  firom  the  time  at  which  authorized 
"  translations  shall  be  first  published  or  represented  respeo- 
"  tively.  Provision  is,  however,  made,  that  no  such  order 
"  shall  have  effect,  unless,  on  the  face  of  it,  it  be  grounded  on 
"  a  due  reciprocal  protection  secured  by  the  foreign  power 
"  therein  named,  for  the  benefit  of  parties,  interested  in  works 


Jeffreys  v.  Booeey,  24  Law  Jimmal  {Exeh,),  81  ;    S.  C,  4  House  of  Lords 
Rep,  815.    See  note  at  the  end  of  this  chapter. 

DD  2 
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**  first  published  in  the  dominions  of  her  majesty ;  nor  miless, 
''  within  a  limited  time,  the  work  sought  to  be  protected  be 
'*  duly  roistered,  and  a  copy  thereoi^  (if  it  be  a  book,  a 
''  print,  (r)  or  a  printed  dramatic  piece,  or  musical  oomposi- 
"  tion,)  deposited  at  Stationers^  Hall ;  nor  (in  the  case  of 
**  translations)  unless  the  original  work  be  registered,  and  a 
"  copy  deposited  in  the  United  Kingdom,  in  the  manner  re- 
''  quired  for  original  works,  as  above  mentioned ;  nor  unless 
**  the  author  notifies  on  the  title-page  his  intention  to  reserve 
^  the  right  of  translation ;  nor  unless  a  translation,  sanctioned 
**  by  the  author,  be  published  within  certain  Umited  periods  ; 
"  nor  unless  such  translation  be  registered,  and  a  copy  thereoi 
"  deposited^  as  in  the  case  of  original  works.""  (a) 

(r)  If  it  be  a  prirU  first  pabliahed  in  a  foreign  oonntiy,  it  must  alaoi 
bj  8  Geo.  8,  c.  13,  have  the  name  of  the  proprietor  on  each  copy  as  well 
as  on  the  plate.    See  Avanto  v.  Mudie,  10  Bxch*  203. 

(«)  Stephen's  Cofnmentaries  (edit.  1658),  vol  2.  p.  41-2. 
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APPENDIX  TO  CHAPTER  XXVII, 


CASE  OF  JEFFBETS  t;.  BOOSEY. 

By  the  judgment  in  this  case  it  waa  decided  as  follows,  viz. : — ^The 
object  of  8  Anne,  c.  19,  was  to  encourage  literature  among  British 
subjects,  which  description  includes  such  foreigners  as,  bj  resi- 
dence here,  owe  the  Grown  a  temporaiy  allegiance;  and  anj  such 
foreigner,  first  publishing  his  work  here,  is  an  "  author "  within  the 
meaning  of  the  statute,  no  matter  where  his  work  was  composed, 
or  whether  he  came  here  solelj  with  a  view  to  its  publication. 

Ck>p7right  commences  by  publication ;  if  at  that  time  the  foreign 
author  is  not  in  this  country,  he  is  not  a  person  whom  the  statute 
meant  to  protect 

An  Englishman,  though  resident  abroad,  will  hare  copyright  in  a 
work  of  his  own  first  published  in  this  country. 

B.,  a  foreign  musical  composer,  resident  at  that  time  in  his  own 
country,  assigned  to  R,  another  foreigner,  also  resident  there^  accord- 
ing to  the  law  of  their  country,  his  right  in  a  musical  composition  of 
which  he  was  the  author,  and  which  was  then  unpublished.  The 
assignee  brought  the  composition  to  this  country,  and  before  publica- 
tion, assigned  it,  according  to  the  forms  required  by  the  law  of  this 
country,  to  an  Englishman.  The  first  publication  took  place  in  this 
country. 

It  was  held,  reversing  the  judgment  of  the  Court  of  Exchequer 
Chamber,  that  the  foreign  assignee  had  not>  by  the  law  of  this  country, 
any  assignable  copyright  here  in  this  musical  composition. 

Per  LwrdU  Bnmgham  and  St.  Leonards,  Copyright  did  not  exist  at 
Common  Law  ;  it  is  the  creature  of  Statute. 

Per  Lord  Si,  Leonards.  No  assignment  of  copyright  under  8  Anne, 
a  19,  the  benefit  of  which  is  claimed  by  the  assignee^  although  from  a 
foreigner,  can  be  good  in  this  country,  unless  it  is  attested  by  two  wit- 


Per  Lord  St.  Leonards,    There  cannot  be  a  partial  assignment  of 
copyright.* 


*  J^reys  v.  Boosey  (a.d.  1854),  4  House  of  Lords  RsporUt^  p.  815. 


406        JUS  GSNTIUIC— PBIVATB  INTERNATIONAL  LAW. 


In  favour  of  Fordgnen*  foreign  asedgneeB'  right  to  an  aaaignable 

copyright. 


Mr.  Justice  Crompton. 
„       y,     Williama. 


Mr.  Baron  Alderaoo. 

„      „      F&rke. 
Lord  C.  J.  Pollock. 

„      „      Jervia. 


Mr.  Justice  Wightman. 
„        „      Maule. 
„.       n     Coleridge. 


Against. 


Lord  Chancellor  Cranworth. 
Lord  Brougham. 
0    St.  Leonards. 
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CHAPTER  XXVIIL 
Acx^uisrnoN  and  alienation  of  moveable  and 

IMMOVEABLE  PB0FEET7. 
CAPACITT  TO  AGQUIBE  OB  TO  ALIENATE. 

DLXXXI.  Having  considered  in  what  the  nature  of  movea* 
able  and  immoveable  property  consists,  and  by  what  laws  it 
is  determined,  we  now  approach  the  consideration  of  the  rules 
of  Private  International  Law  with  respect  to  the  acquisition 
and  the  alienation  of  Property  by  Foreigners. 

DLXXXIL  As  it  is  an  incident  to  the  Sovereign  Power  of 
every  Independent  State  to  have  authority  over  all  persons 
residing  or  being  within  its  borders,  so  it  is  an  incident  to 
the  same  power  to  have  authority  over  all  things  or  property 
of  every  description  mthin  its  bordera 

The  Laws  of  each  State,  therefore,  govern  the  whole  pro- 
perty of  individuals,  whether  they  be  Natives  or  Foreigners, 

But  the  same  Comity  which,  in  the  application  of  the  Law, 
distinguishes  for  some  purposes  between  the  persons  of  Na- 
tives and  Foreigners,  makes  a  distinction  both  as  to  their 
capacity  to  acquire  property,  and  also  as  to  the  form  and 
mavm^  of  its  acquisition  or  alienation, 

DLXXXIIL  The  following  summary  of  the  opinions  of 
jurists  upon  this  important  point  is,  it  is  believed,  correct : — 

1 .  There  are  those  beginning  with  Huber  (a),  and  ending 
with  Savigny  (6)',  who  hold  that  this  capacity  to  a^uire  or 
aUenate  is  governed  by  the  Law  of  the  Domicil  of  the 
acquirer  or  alienator. 


(a)  S.  12. 

(6)  VIIL  8.  367,  11. 
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2.  There  are  those  who  hold  that  this  oapacUy  does  not 
belong  to  the  qualities  of  the  person,  as  such,  but  to  the  legal 
working  or  effect  of  these  qualities,  and,  therefore,  that  the 
lexforif  before  which  the  matter  is  adjudicated  upon,  and  not 
the  Law  of  the  Domidl,  should  be  applied. 

8.  Those  who  hold,  with  Story  for  their  principal  exponent, 
that,  generally  speaking,  the  Law  of  the  Domidl  should  be 
applied,  but  not  in  the  case  of  vrnmovecMes,  In  this  case,  the 
lex  rei  eitce,  or  the  Statutum  reale,  must  govern — a  position 
emphatically  condemned  by  Savigny. 

But  those  who  maintain  the  first  opinion  admit  the  follow- 
iog  exceptions  (c) : 

€u  Where  the  capacity  to  acquire  or  alienate  is  forbidden 
by  the  Law  in  which  the  property  is  situated. , 

ff.  Where  it  is  doubtful  whether  the  property  be  or  be  not 
among  the  res  quorum  cornmercvu/rn  lu/ii  est,  the  lex  rei 
McB  is  to  prevail 

7.  Where  a  question  arises  as  to  property  without  an  owner, 
bona  vaca/ntia,  as  to  whether  the  particular  property  can  be 
acquired  by  occupatio. 

For  instance,  jwra  regaUa — frights  of  the  Crown  and  Goyem- 
ment — such  as  mines,  minerals,  treasure  trove,  or  amber,  in 
the  kingdom  of  Prussia.  In  such  cases  it  is  admitted  that 
not  only  ought  the  lex  rei  sitcB  to  prevail,  but  that  the  pro* 
perty  acquired  under  such  a  title  ought  to  be  recognized  by 
all  other  Statea 

DLXXXIY.  Having  considered  what  Law  governs  tiie 
ca/pacity  to  acquire  and  to  alienate  property,  we  oughts  per- 
haps, to  inquire  in  the  next  place  what  Law  governs  the 
forw,  and  Truj/mver  of  acquisition  and  alienation.  And  this 
inquiry  would  lead  us  to  an  examination—  - 

1.  Of  the  opinions  of  jurist& 

2.  Of  the  domestic  jurisprudence  of  States  expressed  either 


(c)  JSavign^,  yiii.  s.  367, 11. 
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in  their  written  Codes  or  in  their  practice^  manifested  by 
public  acts  of  the  State  or  by  judicial  dedsiona 

The  subject  ifi»  however,  discusBed  at  length  in  that  portion 
of  this  volume  which  relates  to  obligations :  and  it  is  only 
intended  in  this  place  to  give  the  outlines  of  a  sketchy  the 
filling  up  of  which  the  reader  will  find  in  the  later  part  of 
this  work. 

DLXXXV.  The  opinions  of  jurists  on  this  subject  may  be 
ranged,  as  on  the  subject  of  capa^y,  under  three  classes : — 

1.  Those  who  maintain  that  the  lex  domicilii  alone  ought 
to  govern  both  kinds  of  property. 

2.  Those  who  maintAin  that  the  lex  rei  sitos  alone  ought  to 
govern  both  kinds  of  property. 

3.  Those  who  maintain  that  the  lex  domicilii  governs  the 
moveable  or  personal,  and  the  lex  rei  sito  the  immoveable  or 
real  property. 

DLXXXYL  Those  who  hold  the  Jvrst  of  these  opinions 
do  so  chiefly  in  relation  to  the  property  of  a  deceased  foreigner, 
considering  that  this,  of  whatsoever  character  and  wheresover 
situated,  forms  an  "univereitas  juris/*  to  be  governed  by 
the  Law  of  the  DomidL  This  opinion,  however,  founded  on 
an  exaggeration  of  the  doctrine  of  Personal  Statutes^  has  cer- 
tainly no  root  in  the  system  of  Private  International  Law  (<2), 
and  it  has  a  manifest  tendency  to  interfere  with  the  sove- 
reignty which  is  vital  to  every  independent  Stata 

DLXXXVIL  Those  who  hold  the  second  of  these  opinions 
are  not  numerous  (e) ;  they  belong  to  the  present  age,  and  are,  I 
believe,  confined  to  Qermany.  They  have  lately  added  a  host 
to  their  nxmibers  in  the  adhesion  of  Scmgny  (/),  who,  in  his 
recent  work,  expresses  a  veiy  strong  opinion  upon  this  point 
It  may  be  expedient  to  state  the  substance  of  his  reasoning, 


(d)  '*Mai8  c'eet  exagerer  ^videment  la  port6e  da  statut  personel  que 
de  pr^tendre  ltd  soumettre  dea  inmieublea  par  le  xaotif,  qa*ilB  font 
paitie  d'une  Buooeeaion.'* — F<dix. 

(«)  TiUmann,  MUhltnbruch^  Eichhom^  Wdchter^  Scmgny. 

(/)  Vm.  B.  366,  367,  11. 
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as  it  embraces  the  argaments  of  his  predeoessors,  especially  of 
Wdchter(g),  who  is  entitled  to  the  chief  place  among  the 
promulgators  and  maintainors  of  the  doctrine  that  the  lex  rei 
bvUb  ought  equally  to  govern  the  moveable  and  immoveable 
property  of  foreigners. 

DLXXXVIII.  It  is  refreshing  and  instructive  to  turn  from 
the  absence  of  theory  and  s)rstem  which  the  decisions  and  dicta 
of  English  and  North  American  lawyers  too  frequently  exhibit 
to  the  philosophical  and  luminous  statement  of  Savigny  {g) 
upon  this  subject  After  stating  the  arguments  of  those  who 
maintain  that  the  lex  cUmdcUin^  and  of  those  who  maintain 
the  lex  rei  eUce  is  alone  applicable  to  movecMe  property,  he 
expounds  his  own  opinion  to  the  following  effect : — 

DLXXXIX.  In  considering  the  Bights  of  Things,  we 
enter  immediately  upon  the  question  of  the  dominion  in  which 
these  Things  are.  Things  are  sensible  and  tangible ;  they 
occupy  a  definite  place,  and  that  place  is  the  seat  of  the  Legal 
Relation  (ReehUverh&Uniss)  of  which  they  are  the  object 

Whosoever  wii^es  to  acquire,  enjoy,  and  exerctse  a  right  over 
a  Thi/ng  betakes  himself  f<»:  that  purpose  to  the  j>{acein  which 
it  is  situate,  and  subjects  himself  willingly,  so  £Bff  as  his  Legal 
Belation  to  that  particular  Thi/ng  is  concerned,  to  the  law  in 
force  within  that  place  wherein  the  Thi/ng  is. 

When,  therefore,  it  is  asserted  that  his  Rights  relating  to 
this  Thi/ng  are  governed  by  the  lex  rei  eitcB,  this  position  rests 
upon  the  same  principle  as  that  which  applies  the  lex  domi- 
cilii to  govern  a  question  of  Personal  Statu&'-^ihe  authority 
of  both  laws,  in  fact,  springing  from  the  voluntary  subjection 
of  the  individual  to  the  law  of  a  particular  plaoa 

The  old  Roman  Law,  indeed,  knew  nothing  of  the  forum 
rei  sitcB  ;  but^this  doctrine  was  early  introduced  in  relation  to 
actions  or  suits  respecting  the  recovery  of  property,  and  was 
afterwards  applied  to  other  actions  in  rem.  It  is  true,  how- 
ever, that  even  in  these  instances  that  law  did  not  exclusively 


(^)  I.  292—298  ;  ii.  199,  200,  383—389. 
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prescribe  the /brum  rei  BttcBy  but  left  to  the  plaintiff  the  option 
between  the  special  remedy,  the  fonmi  rei  Mob,  and  the 
general  remedy,  the /arum  donUoilii  (A). 

But  this  optional  arrangement  is  too  vacillating  and  uno»« 
tain  to  be  adopted  in  modem  jurisprudenoa  Therefore,  one 
of  the  two  rules  must  be  fixed  upon,  and  that  one  must  be 
the  lex  rei  eUw  {%)  ;  first,  because  that  is  the  Law  to  which 
the  individual  has  by  his  own  will  in  this  particular  nuitter 
submitted  and  sutgected  himself;  secondly,  because  the  greatest 
confusion  would  follow  from  adopting  the  lex  domicilii,  for  it 
is  to  be  remembered  that  there  may  be  more  persons  than  one 
interested  in  the  Right  to  the  particular  Thing,  eadi  of  whidk 
Persons  may  have  a  different  Domicile  and  a  question  full  of 
doubt  and  perplexity  actually  arises  as  to  whidii  Domicil  is  to 
fiimish  the  Law.  This  doubt  and  perplexity  is  obviated  by 
adopting  the  lex  rei  sitaf. 

Therefore  all  States  have  adopted  this  rule  of  Private  Inter- 
national Law  with  respect  to  immoveable  or  real  property : 
but  a  distinction  has  been  drawn  between  this  kind  of  pro- 
perty, and  that  which  is  of  a  moveable  or  personal  character. 

It  must  be  admitted  that  this  distinction  has  be^i  relied 
upon  by  almost  all  the  jurists  of  an  earlier  date  than  the  pro- 


(A)  Saviffny,  »6.  n.  ft,  <^  d,  dting  Vaiie.Frag.  8.  8S6 :  the  contrary  is 
not  to  be  inferred  froml.  24  a.  2  (s.  1),  dSs  Judie^which  passage  refers,  not 
to  the  forum  rei  tUa^  but  to  the  forwn  oriffinit,  which  every  Boman 
citizen  had  in  the  dty  of  Borne,  in  addition  to  his  own  home,  bat  from 
which  Legates  had  the  privilege  (see  Chapter  09  Ambassadors  in  the 
Second  Volune  of  this  Work)  of  withdrawing  themselves.— L.  3,  0. 
(3, 19)  ubi  in  rem.  Nov.  60. 

(ft)  D<mells  Comment,  de  Jure  CfivUi^  lib.  zvii  He  says,  "  There 
are  but  three  exceptions  to  ike  lex  rei  eitat, 

"I.  Jf  with  the  consent  of  the  owner  the  action  has  been  bronght 
elsewhere, '  est  enim  in  consentientem  cajnsvis  judicis  jnrisdictio.* 

"  2.  If  the  poeeeeeor  has  dolo  malo  removed  the  ree  from  the  place 
where  it  was,  to  the  injury  of  the  petitor. 

^^3.  If  the  action  has  been  began  where  the  ree  was,  and  pendente 
JwUde  it  has  been  removed  elsewhere  by  the  poseeeaor." 
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sent  times,  and  incorporated  into  many  Codes ;  neverthelessi 
it  has  no  foundation  in  reason  or  principle— it  has  arisen  from 
a  misapplication  of  the  Law  of  Inheritance  and  Succession, 
[and  whidi,  according  to  our  author,  is  righUy  governed  by  the 
Law  of  the  Domicil  (k),]  to  the  Bights  (Q  respecting  Things  or 
Property  in  general,  which  is  governed  by  the  law  of  the 
place,  and  so  it  was  declared  to  be  by  the  Bavarian  legislation 
of  the  middle  of  the  eighteenth  century  (m). 

Those  who  maintain  the  opposite  opinion  evade  or  gloss 
over  the  difiSculties  attendant  on  it  It  is  easy  to  say  "  the 
Law  of  the  Domicil  shall  decide ;"  but  of  whoee  Domicil  ? 
of  the  Person  legally  entitled  to  the  Thing ;  but  who  is  that 
Person  f — ^the  Proprietor.  But  which  Proprietor,  if  two  per- 
sonS)  claims  that  designation ;  or  if  the  thing  has  passed  from 
one  person  to  another,  which  Proprietor — the  old  or  the  new 
one  ?  Suppose,  however,  that  the  answer  be  "  the  Domicil  of 
actual  Possession'' — ^then  it  must  be  recollected  that  there  are 
various  rights  growing  out  of  and  connected  with  the  Thing 
itself,  which  may  have  been  the  subject  of  transfer  between 
individuals,  all  of  whom  may  have  differerU  domicila 

*'  The  principal  question/'  he  continues,  {hauptfrage)  **  still 
'^  remains,  namely,  whether  the  nature  and  reason  of  the 
"  thing  furniah  any  ground  for  the  podtion  that  the  rights  to 
"  moveables  should  be  subjected  to  a  local  law  dififerent  from 
''  that  whidi  governs  immoveable&    It  must  be  absolutely 


(k)  lb.  8.  aee  (172)  ;  a.  375  (296). 

(Q  In  this,  as  generally,  Savigny  closely  follows  DondluB^  of.  CommenL 
de  Jttre  Civ.  L  zyiL,  who  explains  that  the  "  hnreditas  res  est  incorpo- 
rails  in  jure  oonsistens,"  and  that  the  ^  res  singols  hiBreditaii»'*  are 
indaded  in  the  ^  universitas*'  of  the  saooession,  and  that  the  only 
**  hnreditatis  locos  is  in  qno  controversia  hereditatis  tractanda  est  abi 
scilicet,  qni  oonvenitor,  habet  domiciliom.'' 

(m)  lb.  note  g.  (173)  JSchdfner,  s.  55,  Codex  Savor.  MaximU.  p.  i.  c.  2; 
s.  17 : — *^  Es  soil  endHch  in  realilnu  vd  mixHs  anf  die  Rechten  in  loco 
rei  sikB  ohne  Unterschied  der  Sachen,  ob  sie  beweglich  oder  unbe- 
weglich,  o&rperlich  oder  imc5rperlich  seynd,ge8ehen  und  erkannt  wird.** 
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''  denied  that  any  such  is  furnished  The  difference  of  opinion 
**  upon  this  subject  has  probably  originated  from  too  abstracted 
"  a  consideration  of  it  I  will  endeavour  to  make  it  dear  that 
'*  in  the  business  of  practical  life  the  subject  assumes  a  very 
"  different  form. 

''  The  examination  wQl  have  the  double  result  of  disclosing 
''  the  origin  of  the  opinion  which  I  combat  as  erroneous,  and 
**  of  bringing  into  daylight  that  element  of  truth  which  it  does 
"  contain. 

'*  When  we  examine  the  place  which  moveables  occupy  in 
"  space,  we  find  two  extreme  cases  diametrically  opposed  to 
"  each  other,  the  intermediate  grotmd  between  which  is  oocu- 
**  pied  by  many  other  cases  with  manifold  gradationa 

"  Firsts  The  space  which  moveables  occupy  in  space  may  be 
''  so  indeterminate  and  uncertain  as  to  render  it  impossible  to 
**  know  precisely  what  that  place  is,  or  what  the  territory  ifi, 
''  of  which  the  local  law  is  to  be  applied,  so  that  the  notion  of 
"  a  voluntary  submission  to  this  local  law  is  entirely  excluded. 

"  The  following  instances  fall  under  this  category : — 

"  A  traveller  who  with  his  luggage  is  transported  by  coach 
"  or  railway  passes  in  one  day  through  several  territories  with- 
**  out  bestowing  even  so  much  as  a  thought  on  the  one  in 
*'  which  he  happens  for  the  moment  to  be.  A  similar  instance 
"  occurs  when  a  merchant  sends  wares  into  a  distant  territory 
'*  during  the  whole  time  that  these  wares  are  on  their  passage ; 
"  more  especially  when  these  are  sent  by  seas  to  different 
''  ports,  and,  perhaps,  to  different  parts  of  the  world  in  search 
'*  of  the  best  market  In  all  such  cases  the  lex  lod  rei  siicB 
"  is  evidently  inapplicable ;  we  are  obliged  to  search  for  some 
"  resting-place  (Ruhepv/nkC),  in  which  such  wares  are  destined 
''  to  remain  for  a  longer  or  for  an  indefinite  time.  It  may 
''  happen  that  such  a  place  is  pointed  out  in  a  manner  not  to 
"  be  mistaken  by  the  clearly  demonstrated  intention  of  the 
"  proprietor,  or  it  may  happen  that  this  place  coincides  with 
"  his  domiciL  Take  as  an  example  the  travelling  trunk, 
*^  which  the  traveller  usually  brings  home  when  his  journey  is 
^^  over ;  or  the  wares  which  their  owner  has  sent  abroad,  but 
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''  which  have  not  found  a  market^  and  which,  he,  therefore, 
''  brings  home  again,  there  to  await  tlie  occurrence  of  a  more 
^  fovourable  season. 

''  It  is,  doubtless^  the  one-sided  consideration  of  such  cases 
^'  which  has  led  to  the  promulgation  or  the  support  of  the 
<<  doctnne  that  the  local  Law  of  the  Domidl  was  universally 
**  application  to  moveablea 

"  Secondly.  We  have  to  consider  the  case  which  is  the 
"  opposite  of  the  one  just  discussed,  namely,  the  case  of  move- 
**  ables,  the  destination  of  which  binds  them  to  remain  fiz- 
*'  tures  in  a  particular  plaoa 

^  Such  is  the  case  of  the  furniture  of  a  house,  its  library,  its 
''  collection  of  objects  of  art»  and  the  moveables  included  in 
**  the  im^vetUariwyn  (n)  of  a  landed  estate,  such  as  com,  cattle, 
^  agricultural  implements.  It  is  true  that  the  destination  of 
"  even  such  things  may  be  changed — ^they  may  be  taken  into 
^  another  place  or  another  country ;  but  these  changes  are 
''  accidental,  and  are  not  within  the  actual  intentions  and 
*'  present  will  of  their  owner. 

''  The  relation  between  these  moveables  and  the  person  is 
"  like  that  which  subsists  between  the  person  and  the  domidl, 
<<  which  is  considered  at  the  present  moment  as  permanent, 
^'  though  it  remains  susceptible  of  continual  change  for  the 
"futura 

"  There  is  not,  in  £ftct^  a  plausible  reason  for  considering 
^  these  things  in  any  other  light  than  that  of  immoveabIe& 
<<  On  the  contrary,  they  ought,  like  immoveables,  to  be  subject 
^  to  the  law  of  the  place — ^that  is,  the  law  of  their  actual  posi- 
**  tion,  and  not  according  to  the  domidl  of  their  owner  or  pos- 
**  sessor.    This  is  indeed  the  opinion  of  the  majority  of  writers. 


(n)  Inventor  Ib  the  expression  of  Scmgny^  cf.  v.  ^  Iniventarium/*  ia 
Addung^s  Dictionary, — ^  Bewegliche  Dinge,  welche  zu  einem  grand- 
stUcke  geh5ren,  bey  demselben  verbleiben,  mit  dem  Besiizer  nicht 
verandert  werden  ;  besonders  in  der  Landwirthschaft,  wo  die  auf 
Bolche  art  zu  eimem  Gute  gefaOrigen  B&nmtlidien  Gerathscbaften, 
Bittcke,  Vieh  Qetreide  a.  a.  f." 
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"  even  of  those  i9ho  otherwise  stoutly  maintain  the  distinction 
*'  on  principle  between  moveables  and  immoveables,  but  who 
^'  make  for  this  particular  class  of  moveables  an  exception  to 
"  their  general  rule,  and  form  them  into  an  intermediate 
"  clasa 

*'  Between  the  two  classes  of  moveables  which  have  been 
'<  discussed  are  to  found  many  others  with  the  greatest  variety 
''  of  dififerences  between  them.  For  instance,  the  merchandize 
**  which  the  owner  keeps  in  deposit  at  a  particular  place 
'^  which  is  not  that  of  his  Domical,  for  an  indefinite  period  ; 
*'  so,  too,  the  baggage  which  the  owner  brings  with  him  during 
''  his  sojourn  in  a  strange  country,  and  the  like.  The  parti- 
*'  ticular  circumstances  of  each  case  must  determine  whether 
"  these  moveables  belong  to  the  first  or  the  second  clasa  This 
^'  determination  will  not  be  affected  by  the  shortness  or  length 
''  cl  the  period  during  which  these  things  remain  at  a  parti- 
**  cular  place,  but  by  the  nature  of  the  rule  of  law  about  the 
**  application  of  which  the  question  arisea  Thus,  for  instance, 
''  if  the  dispute  arose  as  to  the  form  of  the  alienation  (tra- 
**  dition  or  simple  contract),  a  much  briefer  sojourn  at  a 
''  determinate  place  would  suffice  to  warrant  the  application 
"  of  the  law  of  the  place  where  the  thing  was  situate,  whereas 
**  a  question  of  possessing  title  (uaucapio)  might  be  subject 
"  to  different  considerations. 

''  Speaking  generally,  however,  we  ought  to  hold  fast  to  the 
*'  application  of  the  law  of  the  place  where  the  thing  is  situate 
''  (l&c  rei  eitce),  as  a  general  rule,  and  regard  as  a  compara- 
"  tively  rare  exception  the  case  of  moveables  belonging  to  the 
"  first  of  the  classes  which  have  been  treated  of  in  the  fore- 
"  going  remarks." 

DXC.  While  Savigny  is  contending  that  there  ought  to 
be  in  principle  no  difference  between  the  application  of  the 
law  to  moveable  and  immoveable  property,  he  is  obliged  to 
make  an  admission  which,  in  reality,  is  fatal  to  his  position, 
viz.,  that  where  the  Law  of  Succession  to  immoveable  property 
is  connected  with  the  public  and  constitutional  policy  of  the 
State,  that  in  this  case  his  maxim  does  not  apply. 
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Thus,  in  England,  the  succession  of  the  eldest  son  to  all 
the  realty  of  his  father  is  closely  connected  with  the  support 
of  that  aristocracy  which,  whether  within  or  without  the 
House  of  Peers,  is  an  essential  biandi  of  the  British  consti- 
tution. 

In  France,  on  the  other  hand,  the  compulsory  partition  of 
landed  property  is  not  less  an  essential  part  of  that  constitu- 
tion, which  has  a  Democracy  and  an  absolute  Sovereign,  but 
no  intermediate  aristocracy,  (o) 

DXCI.  The  Courts  of  Louisiana,  notwithstanding  the 
protests  of  Story  and  Livermore,  agree  with  the  doctrine  of 
Savigny.  By  the  Common  Law  of  England  and  North  Ame- 
rica, a  sale  of  goods  between  the  parties  is  complete  without 
delivery  ;  by  the  Roman  Law  (p),  delivery  is  requisite^  That 
law  prevails  in  Louisiana.  The  Supreme  Court  of  that  State 
has  decided  in  the  most  solemn  manner  that  the  transfer  of 
personal  property  in  that  State  is  not  complete,  so  as  to  pass 
the  title  against  creditors,  without  delivery  ;  though  it  would 
be  complete  by  the  Law  of  the  Domidl  of  the  owner  who 
transfers  it  (q), 

DXCIL  (3.)  With  respect  to  the  ihird  opinion — ^viz.,  that 
the  lex  domicilii  governs  the  moveable  or  persorudy  and  the 
lex  loci  rei  svUb  the  i/nmuyveable  or  real  property — ^that  is 
certainly  the  abstract  opinion  which  the  greatest  number  of 
accredited  authors  and  jurists  conspire  to  recommend.     But, 


(o)  Thus  M,  Demangeat,  "  Cette  opinion  interm6diaire  qui  confiiflte  k 
distinguer  entre  les  meubles  et  lea  immeubles  pour  determiner  la  loi 
qui  doit  r6gir  la  succession  nous  paroit  en  definitive  pr^f Arable  aux 
deux  autres.  La  consideration  qui,  suivant  nous,  est  c'est  que  dans 
chaque  ^tat  la  loi  sur  les  successions  n'est  qu'un  oorollaire  de  Torgani- 
sation  politique :  il  y  a  dds  lors  un  int^rdt  d'ordre  public  k  ce  que  les 
immeubles  laiss^es  en  France  par  un  6tranger,  aussi  bien  que  les 
immeubles,  laisse6s  en  France  par  un  Fran9ais  soient  devoter  et 
r^portir  oonformement  k  notre  loi  d^mocratique.'' — Du  Staiut  Persofiel^ 
Rev,  PrcUique,  p.  634. 

(p)  Cod.  1.  ii.  t.  iii.  20. 

(q)  Olivier  v.  Toumes,  14  MartitCs  {American)  Rep.  93;  St&ry,  s. 
386. 


AOQFISrriON  OF  PROPERTY — SAVIGNY'S  OPINION.        417 

then,  in  practice^  and  especially  in  recent  practioe,  a  great 
approach  has  been  made  to  Savigny^s  doctrine  of  the  lex  aitua. 
Story  says,  "  The  general  rule  is  that  a  transfer  of  personal 
'*  property,  good  by  the  law  of  the  owner's  Domicil,  is  valid 
^*  wherever  else  the  property  may  be  situate.  But  it  does  not 
^'  follow  that  a  transfer  made  by  the  owner  according  to  the 
"  law  of  the  place  of  its  actual  aUua^  would  not  as  completely 
"  divest  his  title,  nor  even  that  a  transfer  by  him  in  any  otJier 
'^  foreign  country  would  not  be  equally  effectual,  although  he 
"  might  not  have  his  domidl  there."'  And  again : — "  In  the 
^'  ordinaiy  course  of  trade  with  foreign  countries  no  one  thinks 
"  of  transferring  personal  property  according  to  the  forms  of 
*'  his  own  Domicil ;  but  it  is  transferred  according  to  the  form 
"  prescribed  by  the  law  of  the  place  where  the  sale  takes 
"  place."  (r) 

It  is  manifests  and  admitted  by  the  foreign  civilians,  as  well 
as  by  English  authorities,  that  personal  property,  consisting  of 
jura  incorporaUa^  such  as  local  stocks,  public  iunds,  regulated 
by  local  laws,  can  only  be  transferred  according  to  the  lex 
situs,  (s)  The  peculiar  case  of  the  transfer  of  ships  is  dealt 
with  in  a  subsequent  part  of  this  volume. 

DXCIII.  The  cases  decided  in  the  English  Court  on  the 
subject  of  the  piracy  of  foreign  trade- marks,  show  a  greater 
regard  for  Comity  than  the  decisions  of  the  French  tribunals. 

In  a  very  recent  case  an  aUen  ami  manu£a>ctured,  in  his  own 
country,  goods,  which  he  distinguished  by  a  peculiar  trade- 
mark The  goods  obtained  considerable  reputation  both  in 
his  own  country  and  in  various  other  foreign  countries,  and 
also  in  some  British  colonies  ;  but  it  was  not  shown  that  any 
of  such  goods  had  ever  been  even  introduced  or  imported  into 
England.  The  defendant  was  in  the  habit  of  manufacturing 
in  and  selling  in  this  country,  goods  similar  in  appearance, 
and  with  an  exact  copy  of  the  plaintiff's  peculiar  trade-mark. 


(r)  Story  f  a.  384. 

(«)  Robifuon  V.  Blaruif  2  Burrows*  Rep,  1079  ;  ei  vide  post, 

VOL.  IV.  E  E 
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Some  of  these  imitative  articles  were  sold  and  iised  abroad  in 
countries  where  the  alien  ami's  goods  had  obtained  a  reputa- 
tion. (Q  It  was  holden  by  the  Courts  that  he  was  entitled  to  an 
injunction  restraining  the  defendant  from  copying  or  imitating 
the  trade-mark.  The  doctrine  seems  to  have  been  laid  down 
in  this  case,  that  a  man  has  no  property  in  a  trade-mark,  but 
he  has  a  right  to  prevent  anybody  else  from  using  it>  so  as  to 
attract  custom  which  otherwise  would  flow  to  himsel£  Also 
that  a  person  on  whom  an  injury  is  fiaudulently  committed 
may  have  a  remedy  in  the  Court  of  any  country  where  the 
fraud  occurs,  and  even  although  he  be  at  the  time  an  alien 
enemy,  (u) 

DXCIY.  In  the  last  case  on  this  subject  a  bill  was  filed  by 
an  American  trading  company,  incorporated  by  the  Law  of 
the  State  of  Connecticut,  in  the  United  States  of  America, 
for  an  injunction  to  restrain  a  manubcturer  of  Birmingham 
from  continuing  the  fraudulent  use  of  the  trade-marks  of  the 
company,  and  for  an  account  of  the  profits  made  by  him  firom 
such  use.  He,  by  his  answer,  admitted  the  use  of  the  trade- 
marks complained  of ;  but,  by  way  of  rebuttal  of  the  charge 
of  fraud,  stated,  that  in  so  using  the  trade-marks,  he  had  only 
followed  a  custom  prevalent  at  Birmingham  for  manufacturers 
of  goods  of  the  kind  sold  by  the  company,  to  affix  on  the 
goods  ordered  by  merchants  a  particular  trade-mark,  relying 
on  the  respectability  of  the  merchant,  when  known  to  them, 
for  the  fact  that  those  merchants  had  authority  to  act  as 
agents  of,  or  by  way  of  license  from,  the  person  entitled  to 
the  exclusive  use  of  the  trade-marks ;  and  that  he  had  be^i 
informed  that  the  company  themselves  had  ordered  goods  to 
be  manufactured  at  Birmingham,  with  their  own  trade-mark 
upon  them,  for  the  purpose  of  sale  in  foreign  countries.  These 
statements  were  left  uncontradicted  by  the  company.  The 
Courts  upon  motion  for  decree,  ordered  that  an  vniervm  M- 


(0  CoUifu  Company  v.  Brown;  Same  v.  Cohen  (1867),  3  Kay  and 
Jc^mon'a  Rep.  428. 
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jv/nction,  which  the  defendant  had  previously  submitted  to, 
should  be  continued  for  a  year,  with  liberty  to  the  company  to 
bring  an  action  within  that  time,  to  try  their  right  at  law ; 
and  in  case  of  their  not  proceeding  at  law  and  to  trial  within 
that  time,  then  that  their  bill  should  thereupon  stand  dis- 
missed, with  costa  (u) 


(tc)  Collins  Company  v.  Beeves  (V.-C.  Stuart^  1859),  28  Law  Journal, 
Chanc.  66. 


E  e2 


420         JUS  GENTIUM— PHIVATE  INTERNATIONAL  LAW. 


CHAPTER  XXIX. 

OBLIGATIONS — GENERAL  REMARKS  UPON. 

DXCY.  In  every  society  persons  must  not  only  exists  bat 
act.(a)  '^  Vox  actus  (according  to  the  Roman  Law)  est  generale 
"  verbum,  sive  verbis  sive  re  quid  agatur/'  (6) 

Each  person  has  his  own  sphere  of  rights  limited  and  cir- 
cumscribed by  the  rights  of  others.  Within  this  sphere  he 
enjoys  the  full  liberty  of  acting,  but  he  lies  under  an  obligar 
Hon  (e)  not  to  encroach,  without  permission,  upon  the  sphere 
of  his  neighbour.  If  he  does  so,  he  lies  imder  an  obligcUion 
to  make  reparation  to  him ;  therefore  the  Roman  jurists  said 
rightly,  **  obligationes  ex  Truxleficio  nascuntur,"  Nevertheless 
it  is  ordained  by  the  Author  of  man's  nature  that  he  should 
interchange  his  rights  with  his  fellow-man,  {d)  and  should 
continually  pass  beyond  the  sphere  of  his  own  legal  action, 
and  change  and  abandon  his  own  private  righta  As  a  matter 
of  fact,  all  men  do  so ;  the  consequence  of  this  is,  another 
class  of  obligations,  arising  not  ex  malejicio,  but  ex  facto. 


(a)  Wamkonig^  Doctrines  Juris  FhUagophia,  cap.  viii.  De  FaotiB  et 
ObligcUianibtu, 

{b)  Dig,  de  Verb.  Sign,  1.  xix. 

(c)  Though  this  idea  is  not  conveyed  by  the  term  Migatio^  in  the 
Boman  Law,  {^ide  post) — Hobhes  says,  with  his  usoal  perspicuity, 
«  Where  liberty  oeaaeth,  there  obligation  beginneth.'* 

((i)  ^'  Jja  vie  et  les  buts  dee  hommes  B'entre-croisent :  personne  ne 
Buffit  it  soi-mdme;  pour  vivre  et  se  developper  chacun  doit  compter 
Bur  un  grand  nombre  de  conditions  plac6B  dans  la  volenti  de  ses  Bem« 
blables.  C*est  pour  s'assurer  ces  conditions  de  la  part  d*ane  personne, 
qu'on  entre  dans  un  contrat  avec  elle ;  et  la  fid61it6  dans  les  engage- 
ments  est  une  condition  et  partant  un  droit  de  la  vie  sociale.** — AknnSy 
Phil,  du  Droit,  p.  396  (Brux.  1844). 
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If  a  man  enjoy  or  nee  the  right  of  another  with  his  con- 
sent, no  obligation  arises ;  but  if  this  enjoyment  or  use  be 
granted  for  a  limited  period,  or  under  a  condition,  and  the  en- 
joyment or  use  be  continued  beyond  the  period,  or  without  the 
fulfilment  of  the  condition — ^if  a  man  promise  to  give  or  do 
a  certain  thing,  and  the  promisee  in  consequence  acts  in  a 
manner  which  he  would  not  otherwise  have  acted  with  respect 
to  his  own  rights  or  property,  and  the  promisor  does  not  fulfil 
his  promise — in  these  cases,  also,  an  obligation  to  make  re- 
stUution  or  reparation  arises,  or,  as  the  Roman  jurists  say, 
an  obligatio  ex  contractu,  or  ex  quasi  contractu. 

DXCVI.  There  may  be  obligations  springing  from  promise 
or  contract  which  the  civil  law  of  a  country  does  not  en- 
force, (0)  for  which  it  allows  no  action  to  be  brought  in  its 
Courts  of  Municipal  Law.  The  Civil  Law  of  all  countries  has 
prescribed  that  certain  contracts  on  which  an  action  may  be 
brought,  shall  be  attended  with  certain  formalities  or  solem- 
nitiee  in  the  execution.  The  stipulatio  of  the  Romans,  the 
English  Statute  of  Fraudsy  illustrate  this  position.  But 
there  are  other  obligations  which  spring  up  amid  the  daily 
necessities  of  society,  and  which,  wanting  these  formalities 
and  solemnities,  nevertheless  found  an  action  in  Courts  of 
Municipal  Law.  These  latter  are  not  the  gi*owth  of  the  pecu- 
liar character  of  any  nation,  but  are  common  to  all  nations — 
a  part  of  the  necessary  development  of  social  life  wherever 
it  exists.  In  other  words,  there  are  two  classes  of  obligations, 
namely,  cbligationea  juris  dvilis,  and  obligatioTies  juris  gen- 
tium.  By  this  latter  term,  juris  gentium,  is  not  meant  the 
Mxtural  obligatioTis  of  rational  affections,  such  as  gratitude,  love, 
or  obedience,  but  those  obligations  which  the  common  necessities 
of  a  common  humanity  have  everywhere  introduced  into  social 
life,  such  as  are  expressed  in  the  following  passages  of  the  In- 
stitutes : — "  Ex  hoc  jure  gentium  omnes  pen^  contractus  in- 


(«)  Though  it  does  not  deny  that  they  are  contracts :  vide  post, 
decisions  upon  the  English  Statute  of  Frauds. 
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"  troducti  sunt,  ut  emtio,  venditio  locatio  conductio  .... 
**  mutuum  et  alii  innumerabiles."  (/)  And  of  the  Digest : 
*'  Ex  hoc  jure  Qentium  ....  obligationes  institute 
«  exceptis  quibusdam  quae  a  jure  civili  introductaB  sunt''  (gr) 

The  Roman  lawyers,  therefore,  were  wanting  neither  in 
philosophical  truth  nor  practical  sagacity,  when  they  distin- 
guished, as  we  shall  presently  see,  the  various  causes  of  Obli- 
gaiion,  and  divided  contracts,  the  principal  source  of  obliga- 
tions, into  those  which  were  executed — 

1.  Be. 

2.  Verbia 

3.  Literia 

4.  Consensu. 

DXCYII.  (A)  All  institutes  of  law  are  connected,  or  appear 
to  be  connected,  with  each  other.  The  philosophical  investiga- 
tion of  the  character  of  each  institute  requires  an  investigation 
into  the  reality  or  unreality  of  this  connection. 

The  Rights  which  flow  from  Obligations  may  seem,  at  first 
sight,  to  be  connected  rather  with  the  Rights  of  Family,  than 
of  Thinga  The  ties  of  Obligation,  like  the  ties  of  Family, 
subsist  between  two  definite  person&  On  the  other  hand,  the 
essence  of  the  relation  of  Obligation  consists  in  the  subjection 
of  the  acts  of  an  individual  to  the  will  of  a  stranger.  The 
essence  of  the  relation  of  Family  consists  in  the  moral  and 
natural  bond  which  is  formed,  continuously  and  insensibly,  by 
the  free  co-operation  of  the  different  members  of  a  family. 

The  Right  to  Things  does  not  indeed  require,  as  its  basisf, 
the  two  definite  persons  who  are  indispensable  to  the  right 
called  obligation ;  but  the  two  Rights  agree  in  this — that  they 
both  consist  in  the  dominion  of  a  definite  person  over  a  por- 
tion of  the  external  world.    Taken  together,  they  make  up 


(/)  Inst,  L  L  t  ii.  8.  2. 
(g)  Dig,  1.  i.  t.  i.  8.  5. 

(A)  Savigny,  Ohligationenrecht^  i.  b.  64^  is  the  author  whom  I  have 
closely  followed  in  the  obeerratipos  in  this  paragraph. 
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the  whole  Right  of  Property  of  which  they  are  co-ordinate 
portions,  {i)  though  their  operation  be  very  different 

For  in  the  Rights  to  Things,  Uie  operation  of  the  principle 
of  Property  is  to  sever — in  the  Right  of  Obligations,  to  bind 
together. 

Moreover,  there  is  this  further  aflSnity  between  the  two 
Rights — the  acts  which  the  Obligor  is  bound  to  do  for  the 
Obligee,  are  capable  of  being  estimated  in  money;  and 
the  most  frequent  and  most  important  Obligations  have  no 
other  object  than  the  use  or  acquisition  of  Property. 

DXCVIII.  The  affinity  of  the  Rights  of  Obligation  to  the 
Rights  of  Family  has  been  pointed  out  Nevertheless,  in  the 
general  system  of  jurisprudence,  the  Rights  relating  to  Family, 
to  Inheritance,  and  Testamentary  disposition,  the  Rights  re- 
lating to  Things  or  to  Corporeal  Property,  are  discriminated  (k) 
from  the  Rights  relating  to  Obligations,  by  some  striking 
characteristica  The  former  are  necessarily  confined  within  a 
narrow  range  of  positive  law.  The  liberty  of  individuals  as 
to  these  Rights  is  hemmed  in  within  certain  fixed  limitations 
of  instituted  rules,  the  general  features  of  which  are  the  same 
in  all  civilized  States. 

The  Rights  relating  to  Obligations  are  of  different  kinda 
With  respect  to  them,  individual  liberty  has  far  wider  scope ; 
and  the  rules  of  instituted  law  concerning  them  are  of  greater 
number  and  variety.  Moreover,  though  many  and  various  laws 
have  been  gradually  and  slowly  built  up  to  meet  particular 
exigencies  of  society,  which  have  generated  particular  Obliga- 
tions; the  Obligations  by  which  men  may  be  bound  are 
not  limited  in  number  or  character.  Their  category  is  not 
exhausted  by  past  legislation  or  judicial  decision.  Obligations 
are  of  necessity  continually  increasing  and  assuming  new 
forms,  as  the  state  of  society  becomes  more  complicated  and 


(i)  Savigny,  System  R,  R.  b.  i.  s.  56-7-8. 

{k)  Savigny^  ObUgationenrechi,  L  Ehdeitung  (Ifi). 
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artificial ;  (T)  and  when  direct  precedent  is  wanting,  the  prin- 
ciplea  of  instituted  law  must  be,  from  time  to  time,  flexibly 
applied  for  their  adjustment  (m)  "  Obligationes ''  (Oaius 
says)  "  aut  ex  contractu  nascimtur,  aut  ex  maleficio,  aut  pro- 
"  prio  quodamjure,  ex  variia  causarwm,  figuris."  (n) 

The  principles  of  this  propriwra  jus  must  be  derived  from 
the  philosophical  investigation  of  the  nature  of  the  Right  of 
Obligation. 

DXCIX  There  is  also  another  marked  and  peculiar  feature 
in  the  history  of  the  development  of  the  Law  of  Obligationa 
It  is  this,  that  with  respect  to  it,  the  d(x;trines  of  the  Roman 
Law  have  been  more  largely  copied  than  those  of  any  other 
portion  of  this  jurisprudence  into  the  Municipal  Law  and 
Codes  of  Europe. 

Even  England  has  not  wholly  denied  herself  this  great  ad- 
vantage ;  for,  though  her  Common  Law  has,  for  the  most  part^ 
either  not  applied  or  misunderstood  and  misapplied  the  Ro- 
man Law  on  this  subject,  many  of  its  principles  have  found 
their  way — owing  partly,  no  doubt,  to  the  fact  of  the  Lord 
Chancellors  having,  before  the  Reformation,  been  ecclesiastiGS 
versed  in  the  Civil  and  Canon  Law — ^into  the  English  prae- 
torian or  equity  jurisprudence. 

An  intimate  acquaintance,  therefore,  with  the  provisions  of 
the  Roman  Law  upon  Obligation,  is  indispensable  both  to 
those  who  would  thoroughly  master  the  subject,  and  also  to 
those  who  have  to  expound  or  to  administer  Private  Intemar 
tional  Law.  (o) 


(0  *'  WsChrend  die  dinglichen  Bechte  einen  ziemlich  fegt  begrenzten 
Kreis  von  rechtlicken  Beziehungen  zur  Sache  nicht  leicht  UbenschreitoD, 
bietet  das  Obligationeiirecht  eine  anendliche  FlQle  der  mannichfiEdtigBten 
yarietttten  dar:  sein  Gebiet  ist  unermesslich  wie  alie  Formen  das 
geaelligen  Yerkehra  tinter  dem  Meuschen." — Blume,  DeuUckw  Pri- 
vcUrec/U,  a.  252. 

(m)  Savigny,  ObL  1.  s.  4  (17). 

(n)  F.  i.  pr.  De  OUig.  et  Act,  viii.  44—7. 

(o)  ''  Femcr  haben  sich  in  dem  Obligationeurecht  die  Becht8b^;riffe 


I 
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The  authority  of  the  BomaA  Law  upon  ObUgatious  in  the 
Codes  of  France  may  be  estimated  from  the  remarks  of  one 
of  the  meet  recent  French  commentators^  {p)  that  from  the 
artide  1,100  to  the  aitide  1,884  of  the  French  Code,  ther«  is 
scarcely  a  rule  upon  the  subject  which  is  not  bonowed  more 
or  less  directly  from  this  source.  Zacharin  observee,  in  his 
excellent  work  on  the  French  Code,  that  the  compilers  of  tliat 
Code  drew  not  only  the  general  prindples  of  Obligation,  but 
those  of  each  particular  contract  (q)  fit>m  the  Roman  Law, 
which  presented  a  modd  di£Scult  to  equal,  and  it  may  be  said 
almost  impossible  to  excel  (r) 

The  examination  of  the  treasures  bequeathed  to  us  by  the 
Boman  jurisprudence,  will  form  the  subject  of  the  following 
chapter. 


ond  Grmidsatze  der  Rdmer,  YonugBweiae  der  snderen  Backtstheilen, 
in  anerkanter  Wirkaamkeit  erfaalteo." — Savignyy  ObL  L  8.  4 — 17. 

(p)  Tnia  EUmentaire  de  J>nnt  Romain,  t  ii.  p.  68,  par  iS.  d^ 
Fruquei, 

(g)  This  does  not,  aa  will  be  seen,  extend  to  the  f  onns  of  action  by 
which  obligatioDB  may  be  enforced. 

(r)  Droit  Civil  FVangaiSy  par  K.  S.  Zaekarim^  traduit  de  VAUemoHd 
sur  la  einquiime  edition,  &&,  par  O,  Ma$9%  et  C  Verg$y  1867,  torn.  iii. 
p.  342. 
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CHAPTER  XXX. 

OBLIGATION— nS  KEANING  DT  BOMAN  LAW. 

DC.  Ohligatio  is  thus  defined  in  the  Roman  Law : — 

"  Obligatio  est  juris  vinculum  quo  necessitate  addringi- 
''  mur  alicujus  solvendsD  rei  (a)  secundum  nostrae  civitatis 
"jura." 

These  jura,  it  is  well  observed  by  Donellus,  embraced  both 
the  jus  civile  and  the  jue  gentium,  (b) 

Again  : — 

**  Obligationum  substantia — in  eo  consistit ut  alium 

'*  nobis  cbetrmgat  ad  dandum  aliquid,  yel  faciendum  vel  pras- 
"  standum.'^  (p) 

The  use  of  the  expression  obligatio^  in  the  Roman  Law,  is 
very  commonly  misunderstood,  it  is  construed  without  regard 
to  its  subject  or  its  origin.  It  has  been  used  in  its  popular 
sense  in  tb^  foregoing  volumes  of  this  work^  which  relate  to 


(a)  Inst.  1.  ill.  t.  xir.  pr. 

(6)  DatieUtu  explains  (lib.  xii.  c.  1)  admirably  every  part  of  this 
question. 

^  Vinculum — Translatione  duct4  a  vinculis  oorporalibus :  et  rectd 
dnctA  :  quia  quod  efficit  vinculum  oorporale  in  his  qui  vincti  sunt  id 
efficit  jure  obligatio  in  his  qui  sunt  obligati. 

**  Solvendct — Solvere  est  prsBstare  non  quidvis,  sed  quod  debetur*- 
pnestatio  rei  debited. 

**  Rei — Non  solum  res  sed  etiam  facta — ut  sive  quid  ex  obligatione 
dandum  est,  datur — sive  quid  fadetuium  ita  praestatnr  et  fiat.  Hoc 
exigit  verbum  rei,  quod,  cum  per  se  ponitur,  generale  est. 

**  Secundum  nostra  civitatis  jura-- Alixm.  enim  necessitatis  praestati- 
onem  habet  jure  gentium  naturalis  obligatio^  aliam  jure  cipiU,  civilis, 
Atque  hcec  sunt  jura  duo  civitatis  nostrae." 

(c)  Dig.  1.  xliv.  t  vii.  3. 
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PvMic  International  Law,  {d)  namely,  as  the  mere  correlative  of 
jiis ;  or,  as  it  might  be  said  in  ordinary  English,  if  one 
man  has  a  right,  another  man  lies  under  an  obligation  to 
respect  it  The  German  jurists^  Hugo  and  Savigny,  (e)  follow- 
ing Donellus,  are  careful  to  demonstrate  the  error  of  this 
opinion,  when  applied  to  dvil  or  municipal  law. 

In  the  first  place,  it  unduly  narrows  the  force  of  the 
expression  cbligatio,  confining  its  force  to  the  Statue  of  the 
obligor,  and  excluding  that  of  the  obligee. 

In  the  second  place,  it  unduly  widens  the  expression  cblir 
gatiOy  by  making  it  applicable  to  every  part  of  the  law  which 
relates  to  individuals — as,  for  instance,  to  the  law  of  property, 
and  even  carrying  it  beyond  the  limits  of  Private  into  those  of 
Public  Law — as,  for  instance,  the  obligations  of  the  subject  to 
his  Government.  (/) 

The  technical  expression  obligatio,  in  its  true  meaning, 
embraces  two  different  and  opposite  matters.  It  is  correctly 
applied  to  signify  either  the  diminished  rights  of  the  Obligor, 
or  the  extended  rights  of  the  Obligee, 

The  following  passage  from  the  Instituted  illustrates  this 
position : — 

"  In  ulrique  tamen  obligatione  una  res  vertitur,  et  vel 
"  alter  debitum  accipiendo,  vel  alter  solvendo,  omnium  peri- 
"  mit  obligationem,  et  onmes  liberat"  (g) 

The  image  which  the  expression  obligatio  presents  is  that 
of  a  bond.  It  was  chosen  to  represent  a  bownd  and  un-free 
will  It  is  nearly  allied  to  other  technical  expressions  of 
Roman  Jurisprudence,  nedere  and  neosum  contrahere,  con- 
tractus solvere  and  solutio,  (h) 


{(£)  Vol.  iii.  p.  1. 

(e)  Savigny y  Oblig.  i.  8.  3. 

(/)  See  DoneUus,  lib.  xii.  c  4. 

(g)  Inst.  1.  iii  t.  xvii.  s,  1,  cfo  duobtu  reit. 

(A)  The  true  technical  sense  of  oUigtitio  has  been  pointed  out,  but  it 
should  be  obserred  that  this  expression  sometimes  denotes  the  grmynd' 
work  or  origin  of  any  legal  relation,  as  in  this  passage, ''  in  tuteUl  ex 
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DCI.  Eveiy  conveTdion  is,  the  Boman  lawyers  said,  of  two 
kinds.  Both,  indeed,  proceed  from  the  free-will  of  individuals ; 
but  having  regard  to  its  origin  it  appears  that  one  is  sanctioned 
by  the  general  usage  of  civilized  nations  (conventio  jure  gen- 
tium) ;  ({)  the  other  is  confirmed  by  a  particular  municipal  law 
Qegitima  conventio).  (k)  Having  regard  to  the  operation  and 
effect  of  a  convention,  the  same  proposition  (I)  may  be  thus 
stated :  a  convention  may  generate  a  TiaturaliSj  i,  e.,  a  juris 
gentium  obligatio,  or  a  civUis  obligatio. 

Thus,  though  both  have  the  same  origin,  (m)  they  were  not 
always  attended  with  the  same  result 

The  civil  obligation  was  also  enforceable  by  a  civil  dction 
(parit  actionem) ;  the  natural  obligation  was  not  so  enforceable 
(non  parit  actionem  eed  eocceptionem) ;  as  will  be  seen  when 
the  particular  species  of  dbUgatio  called  contractus  is  dis- 
cussed ;  in  which  this  distinction  of  obligations  into  those 
enforceable  and  those  not  enforceable  by  action,  receives  its 
fullest  and  clearest  illustration,  (ti) 


unA  oliigcUione  duas  ene  actiones  constat*'  Dig,  1.  xzvii.  t  iii  1 — SI 
(de  tut,  et  rat,  dUtr.) ;  Savigny,  Obi.  i.  s.  iii.  14,  n.  ir,  for  this  and  other 
instances.  Sometimes  also  the  pawning  or  pledging  of  a  thing,  because 
thereby  a  legal  relation  arises  with  respect  to  the  tiling,  similar  to  that 
of  the  debitor,  in  the  case  of  an  obligatio.  Thus  we  find  the  expressions 
Migatio  proediomm  and  neetere  pignori.  Savignyy  Obi.  L  &  iiL  14,  n.  I. ; 
IHg.  1. 1  xiv.  62,  2  (de  podia)  ;  L  xiii.  t  vii  27  (cfe  pign.  act.). 

(i)  '^  Non  qnsB  inducitur  jure  gentiam,  sed  qua  inducta  ab  homi- 
nibus,  jure  gentium  probatur,  valetque  ad  agendum."-— i>one&fM,  1.  ziL 
c.  ix. 

(k)  <*  Non  quie  inducta  sit  lege,  sed  quse  lege  aliquft  confirmetur." — 
lb. 

See  note  (6),  p.  432,  on  the  distinction  between  the  use  of  legitima 
conventio,"  by  Faidus  and  Ulpian. 

(I)  Savigny,  ObL  xi.  196. 

{m)  ^  Non  enim  jus  inducit,  ut  quid  homines  oonveniant  aut  pasci- 
Bcantur  inter  se,  quie  cuiviB  libera  sunt :  sed  qu»  ab  illis  sunt  pacta 
aut  conventa,  ea  jus  probat  aut  improbat,  ex  illis  actionem  dando,  ubi 
res  actionem  desiderat,  hie  denegando/'~/6.  IhndluSy  ubi  supr. 

(n)  Savigny,  ObL  ii.  p.  196. 
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DCIL  It  is,  as  we  have  seen,  firom  some  ad  of  h  person 
that  the  obhgatio  arises.  An  obUgaHo  is  incurred  by  an  act 
of  the  obligor  either  (1)  with  or  (2)  without  his  consent 

Ify  with  his  oonaenty  he  has  bound  himself  to  another  to  do 
or  abstain  from  doing  something,  he  must  keep  his  faith.  He 
has  made  a  contract — "  Is  consensus  de  re  aliqu&  prestandft 
contra^ctvs  est''  (o)  He  may  also  be  bound  without  his  con- 
sent (p),  in  two  instances — (1)  by  intermeddling  in  the  affidrs  of 
another,  constitutiDg  himself  his  agent ;  or  (2)  by  an  act 
of  injury  done  to  another. 

In  the  former  case  he  is  bound  by  the  obligation  of  what 
the  Roman  Law  called  a  quasi  contract^  so  called  because 
this  intermeddling  is  neither  a  vuileficium  nor  a  contractus, 
but  more  nearly  allied  to  the  latter,  (g) 

In  the  latter  case,  the  obligor  has  either  committed  a  crime 
or  done  an  accidental  injiury  (more  or  less  venial)  to  another. 
He  is  thereby  bound  ex  delicto  or  maie/iciOf  or  ex  quoLsi 
delicto  or  malejicio.  Hence,  the  famous  fourfold  division  of 
Hie  facta  which  founded  a  dvUia  cbligatio  (r)  in  Roman  Law. 
Of  these  the  corUract  is  of  the  greatest  importanca 

DCIIL  The  particular  relation  in  which  two  persons, 
between  whom  an  cbligatio  subsists,  stand  towards  one  an- 
other, is  designated  in  the  Roman  Law  by  the  technical 
expressions  of  creditor  and  debitor,  creditum  and  debitum. 
These  expressions  are  used  without  any  reference  to  the  origin 
of  the  cbligatio,  though  in  the  earlier  period  of  the  Roman 
Law  they  were  restricted  to  the  case  of  a  loan.  But  Gains 
observes,  ''  Creditorum  appellatione  non  hi  tantum  accipiuntur 


(o)  DoneUus,  ]ih,  xil  <\v. 

(p)  '*  Extra  oonseuBom  duo  sunt  in  &cto  nostro  quie  nos  aliia  eo 
facto  ipso  jure  obligent  rerum  altenarum  odmirMtfxUio  ituoepk^  et 
delietum," — lb. 

(S)  To  the  English  lawyer  an  illustration  is  offered  by  the  doctrine 
that  a  man  by  intermeddling  without  title  with  the  effects  of  a  deceased 
person,  becomes  Executor  de  son  tort, 

(r)  DondluB,  lib.  xii.  c.  v. 
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'<  qui  pecuniam  credideront :  sed  omnes^  quibus  ex  qu&libet 
**  causa  debetur/'  (s) 

DCIY.  Apart  from  the  advantage  inddent  to  a  thorough 
and  philosophical  knowledge  of  the  subject  of  Obligations^ 
some  acquaintance  with  the  nomenclature  and  reasoning  of 
the  Boman  Law  is  necessary  to*  the  student  of  Private  Inter- 
national LaWy  upon  two  grounds — ^First^  as  has  been  abready 
mentioned,  in  order  that  he  may  understand  the  true  meaning 
of  the  language  of  the  commentators  upon  this  law,  who  take 
for  granted  (as  Orotius  in  his  treatise  on  Public  Interna- 
tional Law  does),  in  their  readers,  a  knowledge  of  the  Boman 
Law. 

Secondly,  because  the  Boman  Law  not  only  forms  the  basis 
of  the  Continental  Law  upon  this  subject^  but  also  is  used  to 
supply  the  deficiencies  and  silence  of  their  positive  law  or 
written  codes. 

This  latter  advantage  is  forcibly  pointed  out  in  Savigny's 
last  work.  (Q 


(#)  Dig.  L  1. 1.  xvL  11,  deV.8.€t  Eod.  10. 
(0  L  Samgfusfy  Obi  s.  14, 188. 
U.  ib.  8.  7e»  231. 
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NOTE  TO   THE   FOREGOING   CHAPTER 

DICrriONABY  OF  OBEEK  AND  BOMAN  ANTIQUITIEa 

{OUigcUioneSf  p.  819.) 

*^  There  is  no  apedal  name  in  the  Roman  Law  for  a  right  against  a 
determinate  x>er8on  or  determinate  persons.  The  name  for  ownership  is 
Dominium^  to  which  is  opposed  the  name  Obligations,  as  descriptiTe 
of  rights  against  determinate  persons. 

"  It  is  correctly  remarked  (Austin,  an  Outline  of  a  Coune  of  Lectures 
on  General  Jurisprudence) : — '  That  in  the  writings  of  the  BonuuMaw- 
yers,  the  term  obligatio  is  never  applied  to  a  duty  which  answers  to  a 
right  in  rem/*  that  is,  a  right  whi<di  is  good  against  all  the  world. 
Baty  as  the  duty  answering  to  a  right  in  rem  is  only  the  duty  of  for- 
bearance, that*  is,  of  not  doing  anything  to  interfere  with  the  right, 
there  is  no  inconvenience  in  the  want  of  a  name :  the  right  to  the 
exclusive  enjoyment  of  anything  (cofpiw)  is  ownership ;  all  other  people 
are  not  owners ;  as  soon  as  an  act  is  done  which  is  an  infiingement  of 
an  owner's  right,  or,  in  other  words,  a  deUetum  (in  one  sense  in  which 
the  Bomans  ose  this  word),  an  obligation  arises  by  force  of  such  act 
{obligatio  ex  ddieto\  and  gives  the  ii\)ured  person  a  right  of  action 
agjunst  the  wrong-doer.'  *' 
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CHAPTER  XXXL 

CONTRACTUS  IN  ROMAN  LAW. 

DCV.  We  have  now  to  consider  that  source  of  Obliga- 
tion called  Contract 

The  first  division  of  (a)  Conventiones  by  the  Boman  lawyers 
relates  to  their 

I^ffistoriocU  Origin;  viz., 

1.  LSgitimce  ConventioTisa  (b), 

2.  Juris  OeTUvum  Conveniiones. 

The  explanation  of  this  division  is  the  same  as  has  been 
given  with  respect  to  obligations,  of  which,  in  fact,  it  is  only 
an  application  to  that  particular  source  of  obligation  called 
Contrdds. 

It  is  to  be  observed,  however,  that  the  jas  civile  recognized 
and  gave  effect  to — ^that  is,  rendered  actionable,  supplied  with  a 


(a)  Dig,  1.  ii.  t.  ziv. 

Jb.  L  xliv.  t.  vii. 

Ifut.  1.  iii.  t.  ziv.  XV,  xvL 

Cod,  L  iv.  t.  X. 

Samgny,  Ohligatianenreeht,  ii.  s.  62. 

(6)  Dig.  ii.  t  xiv.  5 — 7,  pr.  1,  de  pactis.  UlpiafCs  expression  of  "  legi^ 
tima  eonventio^^  referred  to  the  ancient  solemn  contracts.  The  expres- 
sion as  nsed  by  Faulus  (6  «&.)«  ^Legitima  conventio  est  qnie  lege  aliqnA 
oonfirmator,''  is  wholly  different — ^referring  to  a  convention  not  properly 
belonging  to  the  category  of  contract,  but  accidentally  clothed  with  that 
character  by  a  particular  lex. 

Sa/vigny  {vbi  supra)  fally  explains  this  and  the  error  of  supposing 
that  this  passage  in  Faulus  warranted  the  notion  that  pactum  Ugitimum 
meant  a  pactum  on  which  an  action  might  be  brought  by  virtue  of  an 
Imperial  Constitution. 
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eau9a — all  the  more  important  contracts  of  the  Jua  OentiuTn, 
as  the  contracts  of  Sale,  Loan,  Hiring,  and  the  like. 

The  Legitima  Gonventio,  (c)  8tri<^y  so  called,  disappeared 
in  the  Justinian  compilations. 

IL  The  next  division  relates  to  the  character  of  the  contract^ 
whether  it  be  unilateral  or  bilateral;  though,  as  Savigny 
remarks,  the  Roman  Law  had  no  strictly  technical  expressions 
of  this  kind,  (d) 

The  unilateral  contract  presented  the  simplest  form  of  obli- 
gation ;  according  to  it  one  party  was  creditor,  another  debtor. 

The  contracts  arising  from  Loan,  from  Promise  of  a  Qift, 
from  the  dipuloHo,  belonged  to  this  division. 

The  bilateral  contract  is  illustrated  by  Sale,  Hiring,  Partner- 
ship. 

Between  these  two  kinds,  and  partaking  of  the  nature  of 
both,  the  Romans  placed  the  Commodatum^  Depaaitumj 
Mamdalv/m, 

III.  Another  division  relates  not  to  the  legal  form  of  the 
contract,  but  to  the  object  of  the  contracting  parties — viz., 

The  division  into  contracts, — 

(1.)  Which  had  for  their  object  the  exclusive  advantage  of 
one  party,  which  must,  of  course  be  also  unilateral ;  as  in  the 
instance  of  the  Promise  of  a  Oift^  by  which  the  condition  of  one 
party  was  directly  bettered,  or  o{  a,  Depoeitumy  by  which  the  con- 
dition of  neither  party  vras  directly  bettered,  but  one  obtained 
through  the  other  the  advantage  of  security  for  his  property. 

(2.)  A  contract  which  had  for  its  object  the  advantage  of  both 
parties,  but  which  might  be  unilatend,  as  in  the  case  of  a  Loan 
for  Interest ;  bilatercU,  as  in  the  case  of  a  Sale  or  Hiring. 

This  division  is  called  by  modem  writers  conventio  lucrativa 
or  graluita  and  conveTiHo  onerosa;  but  these  are  not  tech- 
nical expressions  of  Roman  Law.  (e) 


(c)  £,g.,  the  nexua — dotis  dietio^iiertMrum  MtgaUo, 
{d)  II.  Oblig.  8.  lii.  2,  12. 

(e)  Savigny^  ubi  mpr.,  **  Des  dispoeitioiw  ik  titre  gratuit,**  is  a  well- 
known  branch  of  French  Law. 

VOL.  IV.  F  P 
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IV.  Another  division  relates  to  the  particular  form  of 
action  by  which  certsdn  contracts  are  protected. 

L  Contractus  stridi  JuinSy  which  were  protected  by 
Actiones  stricti  juris  or  condUionea, 

2.  Contractus  hones  fideiy  which  were  protected  by  actioTies 
bonce  fidei,  (/) 

It  is  to  be  observed  that  this  division  is  not  identical  with 
the  division  into  legitimcB  and  jwris  gentium  conventi/mes, 
though  sometimes  erroneously  supposed  to  be  so.  (g) 

DC VI.  The  true  signification  of  the  word  "  obligatio  "  has 
been  explained. 

It  is  also  of  importance  to  the  student  of  this  branch  of 
Private  International  Law  to  understand  accurately  the 
senses  (h)  in  which  the  Roman  Law  used  the  words  reus,  cor* 
reuSy  conventiOy  contractus,  pactum^  catena,  which  so  frequently 
occur,  both  in  the  compilations  of  that  law  and  in  the  com- 
mentaries upon  it 

The  term  rei  (t)  comprise  all  the  parties,  whether  two 
or  more,  whether  creditores  or  debUoreSf  to  an  dbligatia 
Sometimes  persons  under  the  same  obligations  are  called 
correL 

Properly  and  technically  speaking  convfintio  is,  according  to 
the  Boman  Law,  the  genus,  of  which  contractus  and  pactuTn 
are  two  species,  (k) 

Contractus  is  the  convention  which  generated  a  dvUis 
obligatio,  and,  therefore,  founded  an  actio  or    action  at 


(J)  XL  Savigny,  Obi,  a  52,  16. 

C^)  Ih,  B.  72,  196. 

{h)  Ih.  8.  72, 196. 

(i)  ''Beos  autem  appello  non  eos  modo  qui  arguuntur  aed  omnes 
**  quorum  de  re  diaceptatur  :  sic  enim  olim  loquebantur."— Cfc.  de  Or, 
1.  il  43. 

"  Conventionis  verbum  generale  est,  ad  omnia  pertinens  de  quibus 
negotii  contrahendi  tranaigendique  causft  conaentiuntqui  inter  ae  agunt.** 
^Dig,  ii.  t.  xiv. 

{k)  PactiM^^oonvmtufn^-pactio — conventio  are  often  used,  however,  aa 
the  general  namea  for  any  agreementa. 
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law.  Padvm^y  or  nudum,  pactum^  (t)  generated  a  natuixilia 
Migatio  (m)  only,  and,  therefore,  did  not  found  an  action  at 
law,  but  only  the  defensive  rights  of  Equity  or  Praetorian 
Law,  called  exceptio  (n)  and  retentio. 

This  form  of  the  dvil  action  was  technically  called  the 
oauaa  of  the  contract  (o)  The  word  ea^L8a  is,  indeed, 
sometimes  used  in  the  material  and  untechnical  sense  of 
the  motive  cause,  (p)  but  the  former  is  the  proper  sense ; 
and  it  is  a  mistake  of  Blackstone  (q)  and  Kent^  (r)  indica- 
ting a  most  superficial  acquaintance  with  the  Roman  Law, 
to  consider  the  English  consideration  as  identical  with  <  the 
Roman  ca/usa, 

DCVII.  The  principal  division  of  the  subject  of  obliga- 
tion in  the  Roman  Law  related  to  its  effect  and  operation ; 
and  with  reference  to  this,  conventions  were  divided  into 
those  upon  which  an  action  might  or  might  not  be  brought 

It  may  be  convenient  to  place  before  the  reader  in  this 
place  the  celebrated  language  of  Ulpian  incorporated  in  the 
Digest  («)  : — "Juris  gentium  conventionea'*  (he  says)  "quas- 
"  dam  actionea  pariunt  qusedam  exceptiones.  Quse  pariunt 
"  actiones  in  suo  nomine  non  stant,  sed''  (What  can  be  more 
"  happily  expressed  ?)  ^  traneeurvt  i/a  nomen  contractus^ 
''  ut  emtio  venditio.  Sed  et  si  in  alium  contractum  res  non 
"  transeat)  subsit  tamen  causa:  eleganter  Aristo  Celso  respon- 
"  dit  esse  obligationem.  Sed  cum  nulla  sub  est  causa  prcder 
*'  conventionerriy  hie  constat  non  poase  constitui  obligationem, 


if)  Vide  post  J  further  observations  as  to  pactum  generally. 

(m)  This  distinction  of  naturalis  and  civilis  Migatio  corresponds  with 
the  division  of  leffitimas  and  Juris  gentium  conventiones,  mentioned  before. 

(n)  Dig.  1.  ii.  t.  xiv.  4, 1,  7  ;  Mcxkddey^  Lehrbuch,  ii.  s.  363. 

(o)  Savigny,  II.  Oblig,  s.  72. 

{p)  Puehta  Pandekt.  s.  257 : — *^  Si  qnis  sine  causA  ab  aliquo  fnerit 
stipulatus  deinde  ex  eft  stipnlatione  experiatur.'* — Dig.  L  xliv.  t.  iv.  3. 

{g)  Comment,  vol.  ii.  444. 

(r)  CommerU.  voL  ii.  463.     The  error  is  corrected  in  a  note  to  the 
edition  of  1851. 

{s)  Savignffy  II.  OH,  viii.  214. 

F  F  2 
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''  igitur  nuda  pactio  obligationem  non  parit,  sed  parit  exoep- 
"  tionem/'  (t) 

Originally,  therefore,  contractus  denoted  an  actionable 
convention,  and  pactum  one  not  actionabla 

In  course  of  time,  however,  the  stem  Civil  Law  yielded,  and 
conventions,  which  were  not  contra^ctvs,  became  actionable ; 
and  though  the  distinction  remained,  so  to  speak,  in  the 
books,  practically  many  pacta  become  actionable,  though 
without  a  technical  name,  which  the  glossators  endeavoured, 
not  very  happily,  to  supply,  by  speaking  of  veetita,  as  opposed 
to  nuda  pactou  (u)  PoA^tum,  therefore,  cannot  be  always 
considered  as  a  convention  which  did  not  found  an  action. 

DCYIII.  Upon  this  division  of  contracts  into  a^ioruxble 
and  not  actionable,  the  Boman  Law  founded  the  four  species 
of  actionable  contra^,  already  adverted  to : — "  Obligationes" 
(both  Gains  and  Justinian  said)*' quae  sunt  ex  contractu  aut 
'*  consensu  contrahuntur  aut  re  aut  verbis  aut  Uteris/*  (x) 

DCIX.  Of  these  four  species,  the  two  former  {consensu,  re,) 
are  distinguished  in  principle  from  the  two  latter  (verbis^ 
Uteris),  (y) 

The  causa  by  which  a  convention  passes  from  the  cate- 
gory of  pacta  and  enters  that  of  contractus,  and  becomes 


(0  Dig*  de  pactis,  1.  ii.  t.  xiv.  7.  cf.  eod.  lli,'^Bermoffeniantis  :^ 
"  Divisionis  placitum,  nisi  traditione  vel  stipulatioDe  sumat  effectum, 
ad  actionem,  ut  nadum  pactum,  nulli  prodesse  potent"  And  again, 
Ulptafi,  speaking  of  an  action  founded  on  a  promiae  of  reward  for  dis- 
covering a  fugitive  slave,  says,  ^  Et  qnidem  eonvenUo,  ista  non  est  nuda 
ut  quis  dicet,  ex  pacto  actionem  non  oriri,  sed  habet  in  se  negotiwn  ali- 
quod  :  ergo  dvili*  cictio  oriri  potest,  id  est  prsescriptis  verbis." 

Dig.  1.  xix.  t.  V.  15  {I}e  prescriptis  verbis  et  in  factum  actionibus). 

Cod.  I.  ii.  t.  iii  21— 2S  {De  pactis). 

Savigny,  vbi  eupr.  n.  e. 

See  also  WarkSnig^e  Instit.  p.  287. 

(tt)  Dondlut,  Savigny,  II.  ObL  s.  Ixxiii.  214. 

(r)  Oaius,  iii.  89. 

Inst.  1.  iii.  t.  xiv. 

Dig.  1.  xliv.  t.  vii.  52. 

(y)  Savigny,  Obi.  ii.  s.  72. 
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protected  by  a  civUis  oUigatio  or  actio,  is  either  res  or 
eovsenaibs, 

a.  Re  eontrada  obligatio  is  the  title  of  a  contract  which 
wa^originally  concluded  by  the  delivery  of  a  thing,  and  which 
the  donee  bound  himself  to  restore  to  the  donor.  And  under 
this  particular  aspect^  this  contract  embraced  the  four  spe- 
cies of — 

1.  Mutui  datio. 

2.  Commodatum. 

3.  DepoflitunL 

4.  Pign^ 

6.  Oonaenau  canintcta  obligatio  was  the  title  of  a  contract 
which,  on  the  ground  of  its  substance  and  contents,  was  actum- 
able,  and  did  not  require  the  aid  of  any  technical  or  external 
causa. 

Under  this  contract  were  ranged  the  four  species  of — 

1.  Emtio,  Tenditia 

2.  Locatio,  conductio. 

3.  Sodetas. 

4.  MandatunL 

DCX.  The  two  remaining  kinds  of  contract  relate  to  the 
forms  of  the  particular  convention ;  but  there  is  a  more  (a) 
general  aspect  under  which  this  contract  of  consent  must  be 
regarded :  according  to  the  Boman  jurist,  it  had  for  its  object 
not  only  the  giving  of  a  thing,  but  also  the  doing  of  a/a  act; 
and  hence  arose  the  famous  decision,  which  has  found  its  way 
into  modem  continental  jurisprudence,  and  lias  been  even 
eulogized  by  the  English  Blackstone.  (6) 

1.  Do  ut  de& 

2.  Do  ut  fadas. 

3.  Fado  ut  des. 

4  Fado  ut  fadas.  (c) 


(a)  Savigny,  OH.  ii.  b.  73. 
(6)  Commentaries,  vol.  2.  444-5. 

(c)  Sometunes  {Warklfnig,  Inst.  Jur.  Civ.  321)  called  contractus  inno- 
minati,  or  inoerti,  but  improperly  aooordlng  to  Savigny. 
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CB AFTER  XXXII. 


OBLIGATIONS — ENGLISH  LAW. 


DCXI.  The  law  of  England  and  of  the  United  States  of 
North  America  upon  the  subject  of  Obligation  (a)  is  principally 
derived  from  the  following  sources : — 

1.  The  judgments  of  Courts  of  Common  Law. 

2.  The  Statute  of  Frauda  (oa) 

3.  The  judgments  of  the  Courts  of  Equity. 

And  to  these  may  be  added,  with  respect  to  some  of  the 
States  which  constitute  the  great  North  American  Bepublic; 

4.  The  Koman  Law.  (6) 

DCXII.  The  Common  Law  (c)  of  England  considers  obUga- 


(a)  L  English  authorities  referred  to :  Black§t<me*s  Camfnentanes,  voL 
2y  c  30,  ix. 

The  Law  of  Vendors  and  PurckoMrs  of  EgtcUea^  by  E,  Sugden^  lAtd  SL 
Leonards^  prcuertim,  c.  4,  Of  Parol  Agreement^  general  construction  of 
statute. 

Smith* t  Law  of  Contracti  (ed.  Malcolin). 

Addison*8  Law  of  Contracts  and  Eights  and  Liabilities  ex  eontraetu, 

n.  North  American  United  States : 

Kent'^s  Comm.  vol.  2,  lecture  39,  ed.  1851. 

(a  a)  This  Statute  is  generally  adopted  throughout  the  United  States 
of  North  America — EsjU,  iv.  p.  316 — ^with  the  exception  of  Louisianay 
ib.  637. 

(6)  Kent,  ii.  p.  616. 

(c)  Blackstone  remarks  (vol.  ii.  t.  2,  c.  30,  iz.)  that  ''almost  aU  the 
rights  of  personal  property  (when  not  in  actual  possession)  do  in  great 
measure  depend  upon  contracts  of  one  kind  or  other,  or,  at  leasts  might 
be  reduced  under  some  of  them,  which,  indeed,  is  the  method  taken  by 
the  Civil  Law  ;  it  having  referred  the  greater  part  of  the  duties  and 
rights  which  it  treats  of  to  the  head  of  Obligations  ex  contractu  and 
guasi  ex  contractu,'*' 
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turns  only  under  the  category  of  contracts^  which  it  technically 
divides  into  three  classes — 

1.  Contracts  by  matter  of  record 

2.  Contracts  under  seal  or  by  deed,  called  covenanta 

3.  Contracts  not  under  seal  nor  by  deed,  called  simple 
contracts,  or  by  parol 

PracticaDy,  however,  the  two  latter  classes  are  alone  of 
importanca 

DCXIIL  This  Law  defines  a  Contract  as  an  agreement  of 
two  or  more  persons,  upon  sufficient  consideration  to  do  or 
not  to  do  a  particular  thing.  The  agreement  may  convey  an 
interest  in  possesion ;  as  when  goods  are  delivered  and  the 
price  paid,  that  is  a  contrcLCt  executed.  Or  it  may  convey  an 
interest  in  ftUuro  or  in  action ;  as  where  a  vendor  agrees  to 
sell  and  deliver  goods,  and  a  vendee  agrees  to  accept  and  pay 
for  them  at  a  future  time,  that  is  an  execiUory  contract  It 
also  considers  Contracts  as  express  or  implied, — the  former 
when  the  parties  express  their  meaning,  the  latter  when  the 
law  presumes  a  contract  for  some  value  given  or  service 
rendered 

The  term  C<m8iderati(m  is  of  great  importance  in  English 
Law ;  it  means,  speaking  generally,  a  compensation,  a  quid 
pro  quo  of  an  adequate  character,  moving  from  the  promisee, 
promised  by  him,  not  by  a  third  party,  (<2)  to  the  promisor,  an 
inducement  not  of  morality,  affection,  or  honour,  but  of  a  kind 
which  municipal  law  can  estimate ;  or,  as  it  has  been  perhaps 
best  defined, "  any  benefit  to  the  person  making  the  promise,  or 
"  any  loss,  trouble,  or  inconvenience  to  or  charge  upon  the 
*^  person  to  whom  it  is  mada"  (e)  The  consideration  must 
not  be  contrary  to  law,  public  policy,  or  good  morala 

Such  a  consideration  is  essential  to  the  validity  of  a  Con- 
tract not  wader  sealy  except  in  the  instance  of  bills  of 
exchange  and  negotiable  notes  which  have  passed  into  the 


(d)  SmUh,  91. 

(«}  Smith,  90.  ' 

Kent,  ii.  585. 
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hands  of  third  parties  without  notice  of  the  original  defect, — 
that  is,  of  innocent  indorseea  (/) 

The  mistake  which  English  lawyers  and  writers  on  law 
make  in  supposing  that  they  are  following  the  Boman  Law 
when  they  apply  the  maxim  ex  nudo  pacto  non  oritur  actio, 
and  imagine  that  the  English  technical  word  coriaideration 
and  the  Boman  technical  word  causa  are  oonyertible  terms, 
has  been  already  remarked  upon. 

This  necessity  of  showing  or  proving  a  consideration  is  also 
of  importance,  because  it  is  the  mark  of  distinction  between 
what  are  called  Simple  Contracts  and  Contracts  by  Deed.  In 
the  case  of  this  latter,  the  law  presumes,  on  account  of  the 
solemnity  of  its  form,  that  it  has  been  made  upon  a  good  and 
sufiSdent  consideration. 

The  presumption,  however,  may  be  rebutted  by  showing 
that  it  was  founded  on  an  illegal  and  immoral  oonsideratioiL 

By  proving  this,  a  man  may  defend  himself  from  his 
liability  to  a  contract  expressed  in  deed,  but  not  by  showing 
that  there  was  no  consideratioiL 

DCXIY.  The  English  Law  about  written  contracts  not  ex- 
pressed in  deeds,  involves  some  very  subtle  considerations, 
especially  as  to  their  proof.  On  the  one  hand,  it  is  an  inflexible 
rule  that  a  contract  reduced  into  writing  shall  be  proved  by 
that  writing  only,  and  shall  not  be  contradicted  or  aUered 
by  contem/porwneous  verbal  expressions.  On  the  other  hand, 
though  it  is  not  lawful  to  show  that  the  meaning  of  a  written 
contract  has  varied  by  words  a/t  the  time  of  making  U,  it  is 
sometimes  lawful  to  show  that  it  was  subsequently  so  va/ried, 
that^  in  fact,  a  new  agreement  was  mada 

But,  though  this  may  be  done  where  the  contract  is  one 
which  the  Law  does  not  require  to  be  in  writing,  yet,  where 
a  writing  is  necessary,  it  cannot  be  allowed ;  for,  if  it  were,  the 
^ect  of  the  verbal  evidence  would  be  to  turn  a  contract  which 


(/)  The  settled  rule  in  England  and  North  American  United  States. 
Kenty  ii.  584,  and  cases  there  cited. 
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the  Law  requires  to  be  in  writing  into  one  partly  in  writing 
and  partly  in  worda  (g) 

Where,  indeed,  parties  have  contracted  with  reference  to 
some  known  and  established  usage,  in  such  cases  the  usage  is 
sometimes  allowed  to  be  engrafted  on  the  contract^  in  addi- 
tion to  the  express  written  terma  Yet  even  in  such  cases  the 
English  Courts  never  admit  evidence  of  an  vsage  inconsistent 
with  the  written  contract  (k) 

DCXV.  (2.)  The  foregoing  observations  relate  to  Contracts 
at  Comraon  Law — that  is,  to  Contracts  not  governed  by  any 
Act  of  Parliament.  We  have  now  to  consider  them  as  affected 
by  the  Statute  of  Frauds.  This  Statute  was  passed  in  the 
twenty-ninth  year  of  the  reign  of  Charles  IL,  and  is  the  third 
chapter  of  the  Statute-book  of  that  year.  *'  It  is  said  "  (as  Mr. 
Smith  observes)  ''  to  have  been  the  joint  production  of  Sir 
**  Matthew  Hale,  Lord  Keeper  Quilford,  and  Sir  Ledine 
"  Jenkins,  an  eminent  Civilian,  (i)  The  great  Lord  Netting- 
"  ham  used  to  say  of  it, '  that  every  lime  was  worth  a  auimdy;' 
"  and  it  might  now  be  said  with  trutli  that  every  Une  has  coet 
"  a  subsidy,  for  it  i^  universally  admitted  that  no  enactment 
'^  of  any  legislature  ever  became  the  subject  of  so  much  litigar 
"  tion.  Every  line,  and  almost  every  word  of  it,  has  been  the 
''  subject  of  anxious  discussion,  resulting  from  the  circumstance 
"  that  the  matters  which  its  provisions  regulate  are  those 
"  which  are  of  every  day  occurrence  in  the  course  of  our 
"  transactions  with  one  another."  {k) 

"  The  two  sections  which  mainly  affect  Cimtraets,  are  the 
4th  and  the  l7tL  The  4th  section  enacts,''  ^*  That  no  action 
"  ahaU  be  brought  (l)  to  charge  any  Executor  or  Adminis- 
''  trator  upon  any  special  promise  to  answer  damages  out  of 
*'  his  own  estate ;  or  whereby  to  chaige  the  defendant  upon 


(g)  Smtik,  p.  29. 

(A)  lb,  p.  34. 

(i)  Vide  antey  vol.  i.  Introd. 

(k)  Smith,  ib,  p.  37. 

(0  See  following  notes  as  to  meaning  of  these  words. 
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*'  any  spedal  promise  to  answer  for  the  debt,  de&ult,  or  mis- 
'*  carriage  of  another  person ;  or  to  charge  any  person  upon 
''  any  Agreement  made  upon  consideration  of  marriage ;  or 
''  upon  any  Contract  or  sale  of  lands,  tenements,  or  heredita- 
*^  ments,  or  any  interest  in  or  concerning  them  ;  or  upon  any 
**  agreement  that  is  not  to  be  performed  within  the  space  of 
'^  one  year  from  the  making  thereof;  unless  the  agreement 
"  upon  which  such  action  shall  be  brought,  or  some  memoran- 
''  dum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
*'  party  to  be  chaiged  therewith,  or  some  other  person  there- 
''  unto  by  him  lawfully  authorized/'  (m)  The  words  no  action 
ahaU  be  brought  in  this  Statute,  have  received  an  important 
construction  in  their  bearing  upon  that  class  of  Contracts 
which  belong  to  Private  International  Law.  The  English 
Courts  have  holden  that  this  enactment  does  not  affect  the 
adeTrmitiea  of  the  Contract^  but  only  the  rules  of  procedu/re. 
And,  therefore,  though  a  parol  Contract,  within  the  fourth  sec- 
tion of  the  Statute  of  Frauds,  be  made  in  France,  and  be  valid 
there,  yet  that  an  action  on  it  will  not  lie  in  England  (n) 

The  17th  section  provides,  that  "  no  contract  for  the  sale 
'^  of  any  goods,  wares,  or  merchandizes  for  the  price  of  jPIO 
"  or  upwards  ahaU  be  good,  (p)  except  the  buyer  shall  accept 
''  part  of  the  goods  so  sold,  and  actually  receive  the  same ;  or 
"  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
*'  payment ;  or  that  some  note  or  memorandum  in  writing  of 
"  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
''  charged  by  such  Contract,  or  their  Agents  thereunto  law- 
"  fully  authorized.''  (p) 


(m)  Smithy  p.  39. 

(n)  Leraux  v.  Browne,  12  C<mmon  Bench  Rep,  801.  It  is  parcel  of 
the  procedure!,  and  not  of  the  formalities  of  the  contract^  Mr.  J. 
Maule  observes  in  this  case. 

(o)  Bsade  v.  Lcmb,  6  Exchequer  Report*,  130,  for  effect  of  the  words, 
"no  eowtrad  shall  be  good^'  in  17th  section,  as  contrasted  with  **no 
action  thaU  be  brought,^^  in  4th  section.  This  case  is  at  variance  with 
the  prior  one  of  Carrington  v.  Roots,  9  Meeson  cmd  WeUby*s  Rep.  248. 

(p)  Smith,  ib.  p.  73. 
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The  inteniion  of  the  legislature  was  to  comprehend  within 
the  4th  and  17th  sections,  the  subject  matter  of  eveiy  pa/rol 
Contract^  an  uncertainty  in  the  terms  of  which  was  likely  to 
produce  perjury,  {q) 

DCXYI.  There  is  another  Statute  which,  as  it  had  for  one  of 
its  objects  to  prevent  the  evasion  of  the  Statute  of  Frauds^ 
ought  to  be  mentioned  in  this  place ;  it  cannot  be  better  intro- 
duced than  in  the  words  of  Mr.  Smith  :  **  After  the  4th  section 
"  of  the  Statute  of  Frauds  had  rendered  verbal  guarantees  un- 
''  available,  it  became  the  fashion  in  such  cases  to  bring  actions 
'*  upon  the  case  for  false  representations,  under  circumstances  in 
"  which,  before  the  Act,  the  transaction  would  have  been  looked 
"  on  as  one  of  guaranty.  For  instance,  if  A.  went  to  a  trades- 
"  man  to  persuade  him  to  supply  goods  to  B.^  by  assuring  him 
"  that  he  should  be  paid  for  them,  the  tradesman,  in  case  of  B.'s 
**  defieiult^  could  not,  it  is  true,  bring  an  action  of  assumpsit  as 
'^  upon  a  warranty,  because  there  was  no  written  memorandum 
''  of  what  passed ;  but  he  brought  an  action  on  the  case,  in 
*'  which  he  accused  A.  of  having  knowingly  deceived  him  as 

to  B.'s  ability  to  pay ;  and  if  the  jury  thought  this  case  made 

out  (as  a  jury  composed  of  tradesmen  were  very  apt  to  do), 
"  he  succeeded  in  his  action,  and  received  pretty  nearly  the  same 
'*  sum  as  he  would  have  done  if  there  had  been  a  guaranty." 
However,  as  this  was  a  palpable  evasion  of  the  Statute  of 
Frauds,  the  legislature  put  an  end  to  it  by  enacting,  in  Statute 
9  Geo.  4,  a  19,  commonly  called  Lord  Tenterden's  Act,  ^*  that 
'*  no  action  shall  be  brought  whereby  to  charge  any  person 
*'  upon  or  by  reason  of  any  representation  or  assurance  made 
''  or  given  concerning  or  relating  to  the  character,  conduct^ 
"  credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
'^  intent  or  purpose  that  such  other  person  may  obtain  credit^ 
"  money,  or  goods  upon,  unless  such  representation  or  assurance 
**  be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
"  with."  (r) 


iq)  Kmdy  iv.  638. 

(r)  Smithy  p.  67.     For   leading  cases  on  the  constrnotion  of  this 


it 


446         JUS  OENTITTM— PBIVITE  INTERNATIOKAL  LAW. 

DCXVII.  (3.)  The  English  Courts  of  Equity  (s)  exeixsise  a 
d^visum  imperiuTn  upon  some  subjects  with  the  Courts  of 
Common  Law;  thus  the  subject  of  agreemerUs  belongs,  in 
some  respects,  to  either  forum  ;  but  while  the  Common  Law 
Courts  can  at  present  only  award  damagea  for  the  nonper- 
formance of  a  Contract,  the  Court  of  Equity  can  decree  the 
specific  performa/nce  of  U.  So  over  accounts,  partnerships, 
and  <that  large  branch  of  fiduciary  jurisprudence  known  in 
England  by  the  name  of  trusts,  the  Courts  of  Equity  are 
supreme. 

The  Equitable  powers  of  the  Courts  of  Common  Law  have 
been  theoretically  much  increased  by  a  recent  Statute;  (Q 
practically,  however,  the  exercise  of  these  powers  has  been 
hitherto  confined  within  very  narrow  limits,  (u) 

DCXVIIL  (4.)  The  High  Court  (x)  of  Admiralty  (y)  takes 
,  cognizance  of  certain  maritime  Contracts  relating  to  Bottomry 
BondS)  whidi  are  Contracts  made  in  a  Foreign  port,  founded 
upon  sea  risks,  for  which  the  ship  is  pledged  (z). 

Bottomry  Bonds  are  Contracts  in  the  nature  of  Mortgages 
of  a  ship  on  which  the  owner  borrows  money  to  enable  him  to 
fit  out  the  ship,  or  to  purchase  a  cargo  for  a  voyage  proposed, 
and  pledges  the  keel  or  bottom  of  the  ship,  pars  pro  toto,  as 


Statute,  see  Lyde  v.  Barnard,  1  Meeson  and  Welsby,  99 ;  Swan  v.  Phil- 
lips, 8  AdotphuB  and  EUis,  467 ;  Devaux  v.  SteinkeUer,  6  Bingham,  New 
Oases,  84. 

(«)  Qee  Keni,  iv.  p.  167,  an  important  note  on  Hie  variety  of  eastotns 
in  the  diflferent  States  of  the  Union  as  to  the  establishment  of  separate 
Courts  of  Equity  and  Common  Law,  or  blending  the  powers  of  both  in 
one  tribunal  ^ee  also  Story*s  Comment,  on  Equity  Jurisprudence^ 
voL  i,  ch.  1. 

(0  17  Vic,  c.  126,  88.  68—77, 83—86. 

(u)  Te^  V.  Johnson,  11  Exchequer  Reports,  840. 

{x)  Edwardis  Admiralty  JurisdioUon,  London,  1849. 

(y)  And  the  Admiralty  of  the  Cinque  Ports  within  its  limited  jurist 
diction. 

{z)  Treatise  of  the  Law  rdative  to  Merchant  Ships  and  Seamen,  by 
Chief  Justice  Abbott  {Lord  Tenterden),  London;  PriteharcTs  Admirtdty 
Digest,  London,  1847. 
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a  security  for  repayment.  It  is,  moreover,  stipulated  that  if 
the  ship  is  lost  in  the  course  of  the  voyage  by  any  of  the  perils 
enumerated  in  the  contract,  the  lender  also  shall  lose  his 
money ;  but  if  the  ship  shall  arrive  safe,  then  he  shall  be  paid 
back  his  principal,  and  also  the  interest;  agreed  upon,  called 
marine  interest,  however  this  may  exceed  the  legal  rate  of  in- 
terest (a). 

The  High  Court  of  Admiralty  (6)  has  also  jurisdiction  over 
Contracts,  express  or  implied,  arising  firom  causes  of  possession, 
from  repairs  done  or  necessaries  furnished  to  ships,  and  from 
seamen's  wages ;  also  over  that  implied  obligation  arising  from 
scUvagej  which  in  its  simple  character  is  the  service  which  those 
who  recover  property  from  loss  or  damage  at  Sea  (c)  render 
to  the  owners  with  the  responsibility  of  making  restitution, 
and  with  a  lien  for  a  compensation  or  reward. 

To  this  jurisdiction  over  cbligationea  ex  contractUf  must  be 
added  a  jurisdiction  over  those  Migationes  ex  delicto,  which 
arise  from  the  coUision  (d)  of  "ships  or  sea-going  vessels'' 
either  at  sea  or  in  English  rivers  (e). 

The  nature  of  the  obligation  is  well  stated  by  Dr.  Lushing- 
ton,  in  a  case  in  which  he  distinguishes  (speaking  of  the  duty 
of  the  Registrar  and  Merchants,  as  referees  of  the  High 
Court  of  Admiralty,)  between  cases  of  Collision  and  cases 
of  iTiaurcurice :  "  One"  (the  learned  Judge  says)  "  of  the  prin- 
"  cipal  and  most  important  objections  to  the  report  under 
'<  consideration  is  this,  that  the  Registrar  and  Merchants,  in 
'^  fixing  the  amoimt  to  be  paid  for  repairs  and  the  supply  of 
''  new  articles  in  lieu  of  those  which  have  been  damaged  or  de- 


(a)  The  Atlas,  2  HaggardPs  Admiralty  ReportSy  p.  48. 

(&)  Its  jurisdiction  is  of  veiy  high  antiquity.  See  vol.  iii,  p.  547,  for  its 
authority  in  time  of  war ;  but  its  powers  in  time  of  peace  have  been 
increased  by  the  recent  Statutes  of  3  &  4  Vic.  c.  66,  and  3  &  4  Tie.  s. 
66  (1840). 

(c)  Or  vfho  sa/ve  life,  according  to  modem  administratioQ  of  the  law. 

{d)  Words  of  8.  vi  of  Statute. 

(e)  Vide  atvte,  vol.  i,  p.  210,  as  to  the  jurisdiction  of  all  States  within 
cannon-shot  of  their  own  shores. 
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^'  stroyed,  have  deducted  one  third  from  the  full  amount  wHch 
*^  such  repairs  and  new  articles  would  cost  This  deduction,  it 
''  is  said,  has  been  made  in  consideration  of  new  materials  being 

substituted  for  old,  and  is  justified  upon  the  principle  of  a  rule 

which  is  alleged  to  be  invariably  adopted  in  cases  of  insurance. 
''  The  first  question  then  which  I  have  to  consider,  is  the  applica- 
"  bility  of  the  rule  in  question  to  a  case  of  the  present  descrip- 
"  tion ;  and  this  question^  it  is  obvious,  involves  a  principle  of 
<<  considerable  importance,  not  only  as  regards  the  decision  in 
*'  this  particular  case,  but  as  establishing  a  rule  for  assessing  the 
''  damages  in  all  other  similar  cases.  Now,  in  my  apprehension 
"  a  material  destinction  exists  between  cases  of  insurance  and 
''  cases  of  damage  by  collision,  and  for  the  following  reasons : — 
"  With  respect  to  all  policies  of  insurance,  I  apprehend  that  the 
*'  cases  are  cases  of  Contract  In  the  construction  and  regula- 
''  tion  of  such  Contracts,  aU  the  customs  of  Merchants  founded 
"  in  equity  are  always  considered  as  forming  a  part  of  the  Con- 
'*  tracts  themselves ;  and  the  presumption  is  that  all  Merchants 
''  are  cognizant  of  the  customs  existing  in  their  own  particular 
"  vocations,  and  have  them  in  contemplation  in  all  Contracts 
"  which  they  may  enter  into  in  their  several  transactions  of 
''  businesa 

"  In  the  immediate  case,  for  instance,  of  a  policy  of  insurance 
"  upon  a  ship,  the  Shipowner  who  insures  his  vessel  is  aware  of 
"  the  custom  in  question,  and  at  the  time  the  insurance  is 
'^  effected  he  knows  that  he  pays  a  smaller  premium  for  the 
'^  insurance,  in  consideration  of  the  deduction  to  be  made  in 
"  case  of  loss  or  damage  to  his.  ship.  If  such  loss  or  damage 
"  ensued  thereupon,  he  cannot  claim  to  receive  more  than  the 
'^  custom  sanctions  and  allows;  and  in  recovering  the  amount  of 
"  his  loss,  minus  the  deduction  of  the  one-third,  he  in  point  of 
''  tact  receives  all  that  he  agreed  to  receive  in  pursuance  of  the 
"  Contract  which  he  entered  into  with  the  underwriter. 

"  With  regard  to  cases  of  collision,  it  is  to  be  observed  that 
**  they  stand  upon  a  totally  different  footing.  The  claim  of  the 
**  suffering  party  who  has  sustained  the  damage  arises  not  ex 
"  contractu,  but  ex  delicto  of  the  party  by  whom  the  damage 
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**  has  been  done ;  and  the  measure  of  the  indemnificatioa  is  not 
"  limited  by  the  terms  of  any  Contract,  but  is  co-extensive  with 
^'  the  amount  of  the  damage.  The  right  against  the  wrpng-doer 
"  is  for  a  restitutio  in  integrum^  and  this  restitution  he  is  bound 
^'  to  make  without  calling  upon  the  party  injured  to  assist  him 
"  in  any  way  whatever.  If  the  settlement  of  the  indemnification 
^'  be  attended  with  any  difficulty  (and  in  those  cases  difficulties 
'^  must  and  will  frequently  occur,)  the  party  in  £Ekult  must  bear 
''  the  inconvenienca    He  has  no  right  to  fix  this  inconvenience 
**  upon  the  injured  party,  and  if  that  party  derives  incidentally 
"  a  greater  benefit  than  mere  indemnification,  it  arises  only 
firom  the  impossibility  of  otherwise  effecting  such  indemnifi- 
cation without  exposing  him  to  some  loss  or  burthen^  which 
"  the  Law  will  not  place  upon  him.''  (/) 

DCXIX.  Whatever  practical  advantage  the  French  Code 
may  derive  from  its  arrangement  of  this  subject^  it  cannot  be 
denied  that  it  is  open  to  grave  theoretical  objections.  It 
reverses  the  philosophical  and  natural  order  of  things,  by  treat- 
ing,.first,  of  Contract,  a  particular  source  of  Obligation ;  and, 
secondly,  of  Obligation  generally.  The  third  title  of  the 
third  book  of  the  Code  is  "  Dea  Contrata  ou  dea  OhUgor 
"  tions  conventiondles  en  gSnfral,'*  The  fourth  title  of  the 
same  book  is  "  Des  EngageToena  qui  aefomwrd  acma  convene 
^'  tion*'  Under  the  former  title  the  French  Code  lays  down  the 
general  principles  which  govern  all  conventioDs,  whether  they 
have  a  specific  legal  title  or  not;  and  refers  the  particular 
rules  of  Law  which  govern  particular  Contracts  to  the  titles 
under  which  they  are  treated,  such  as  Marriage,  Sale,  Lease, 
Partnership,  Agency;  and  allots  to  Contracts  belonging  to 
commereey  technically  so  called,  a  particular  Law  with  par- 
ticular rules,  (g) 


(/)  The  GoMeOey  2  W.  BchinaorCe  AdaairoUy  Rep.  p.  280-1. 

(g)  Cock  Civil,  L  ilL  t.  iiL  1107  : — "  Lea  oontrats,  soit  quails  aient  ime 
"  denomination  propre,  soit  qu'ila  n'en  aient  pas,  sont  sounds  ^  des  r^les 
"  g^n^rales,  les  rdgles  particulidres  ^  oertaina  contrats  sont  ^tabiies  sous 
*^  lea  titrea  relatifr  k  chacon  d*eux,  et  lea  rdglea  particulidres  aux  trans- 

VOL.  IV.  a  G 
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DCXX.  These  Contrate  or  ObligaMona  converUioneUea 
assume  the  following  legal  designations : 

1.  SynoiUagmatique  or  bilateral  when  the  two  Contracting 
parties  redprocally  bind  themselves  to  each  other. 

2.  Commutalif  when  each  Contracting  party  engages  him- 
self to  give  or  do  something  which  is  considered  as  an  equiva* 
lent  for  what  has  been  given  to  or  done  for  it.  When  the 
equivalent  is  contingent  upon  the  xmcertain  event  of  gain  or 
loss  to  the  party,  the  Contract  is  called  alMovre,  (h) 

3w  De  bienfaisaTice  is  the  name  of  a  Contract  in  which  one 
of  the  parties  procures  from  the  other  a  purely  gratuitous  ad« 
vantage,  (i) 

4.  A  tUre  onSreux  is  the  name  of  a  Contract  which  obliges 
each  of  the  parties  to  give  or  to  do  something. 

DCXXI.  Under  the  title  *'De8  engagemena  qui  seforment 
*'  ean8  converUion"  Ate  comprehended  the  following  obUgatioris: 

L  Those  which  are  imposed  by  the  Law,  a/nd  aUogeOier 
witJuyui  the  consent  of  the  individual ;  such  are  the  obligations 
which  arise  from  the  fact  of  vicinage  between  neighbours; 
such  too,  according  to  this  Law,  is  the  obligation  of  accepting 
the  office  of  tutor. 

This  class  of  obligations  is  distinguished  in  principle  from 
those  which  arise, 

II.  From  the  personal  a^  of  the  vndividual,  as  these  acts 
may  be  of  two  kinds,  lawful  or  v/nlawful :  from  the  personal 
la/wful  act  flow  the  obligations  {engagemens)  called  qvxisi  Con- 
trate; from  the  unlawful  vntentional  a^  termed  (UUt,  and 
the  unlawful  u/nintentional  act  termed  quasi  dclil,  flows  the 
obligation  of  repairing  the  injury  to  the  individuals,  and 
with  or  without  the  punishment  of  the  wrongdoer  by  .the  State. 

■ 

-    ■  ■      »  ■» 

<<  actiona  commerciales  aont  Stabiles  par  les  lois  relatives  au  commerca*' 
— See  Boffron,  Code  Napoleon  explique,  for  a  clear  and  oonciae  commen- 
tary on  these  heads  {Parisj  1853). 
'   (h)  See  F.  tit.  xii.  1964 

(t)  Roffron  sajs,  "  Par  exemple,  la  donation  faite  sans  chai^ges;  sidle 
^  en  6tait  grev6e,  elle  aenAt  mixte,  c'est-a-dire  a  titre  onSreux^  josqu'^ 
**  ooncarrenoe  de  la  valeur  des  charges,  et  de  biei^aisance  poor  la  resto," 
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APPENDIX  TO  CHAPTER  XXXIL 

*'  The  term  *  Obligation '  is  used  by  the  Boman  Jurists,  and  by  Potbier, 
in  the  preliminary  article  to  his  treatise  on  Obligations,  as  denoting,  in 
its  proper  and  confined  sense,  every  legal  tie  which  imposes  the  necessity 
of  doing  or  abstaining  from  doing  any  act ;  and  as  distinguished  from 
imperfect  obligations,  such  as  charity  and  gratitude,  which  impose  a 
general  duty,  but  do  not  confer  any  particular-  right ;  as  well  as  from 
natural  obligations,  which,  although  they  have  a  definite  object,  and 
are  binding  in  conscience,  cannot  be  enforced  by  legal  remedy.  English 
lawyers,  however,  generally  use  the  word  obligation  in  a  more  strict 
and  technical  sense,  namely,  as  importing  only  one  particular  species  of 
contracts,  tiiat  is,  Bonde;  and  they  adopt  the  term  "  Contract**  when 
they  wish  to  convey  the  more  extensive  idea  of  the  responsibility  which 
results  from  the  voluntary  engagement  of  one  individual  to  another,  as 
distinguished  from  that  class  of  liabilities  which  originates  in  torts  or 
wrongs  imconnected  with  agreement.  In  the  language  of  our  Law, 
therefore^  the  term  Contract  comprises,  in  its  full  and  more  liberal 
signification,  every  description  of  agreement,  obligation,  or  legal  tie, 
whereby  one  party  binds  himself,  or  becomes  bound,  expressly  or  im- 
pliedly, to  another,  to  pay  a  sum  of  money,  or  to  do  or  omit  to  do  a 
cei*tain  act ;  but  in  its  more  familiar  sense  it  is  most  frequently  applied 
to  agreements  not  under  seal.  The  term  agreement,  on  the  contrary,  is 
rarely  used  amongst  us,  except  in  relation  to  contracts  not  under  seal ; 
and  this  is  evidently  its  proper  use  ;  for,  if  oousidered  in  its  strict  and 
more  critical  meaning,  it  clearly  imports  a  reciprocity  of  obligation; 
and  in  that  point  of  view  it  does  not  include  specialties,  which  in  gene- 
ral require  no  mutuality  of  stipulation.  The  word  promise,  again,  is 
used  to  denote  the  mere  engagement  of  a  person,  without  regard  to  the 
consideration  for  it,  or  the  corresponding  duty  of  the  party  to  whom  it 
is  made. 

"  It  is  now,  however,  very  material  to  consider  what  particular  mean- 
ing is  generally  attached  to  these  various  terms.  The  essential  distinc- 
tions between  the  difierent  kinds  of  contracts  constitute  a  much  more 
important  subject  of  inquiry.  These  distinctions  are  clearly  ascertained ; 
and,  as  they  assign  to  each  class  of  contracts  attributes  and  conse- 
quences of  the  most  marked  character,  they  demand  a  cursory  notice 

G  a  2 
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before  we  discuss  in  detail  the  proper  subject-matter  of  this  vork,  viz^ 
eorUracts  noi  under  teal,* 

*'  Contracts,  or  obligations  ex^cantractUj  are  of  three  descriptions,  and 
they  may  be  classed,  with  reference  to  their  respective  orders  or  degrees 
of  superiority,  as  follows :  1.  Contracts  of  Becord ;  2.  Specialties  ;  3. 
Simple  Contracts." 


*  Odtty  (Jim.)  OM  OmiraeU  (bf  RtmeU)^  etU  1857,  p.  1. 
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CHAPTER  XXXIII. 

OBLIGATIONS — CONFLICT  OF  LAWS. 

DCXXIL  The  forgoing  sketch  of  the  leading  principles  of 
the  Law  governing  Obligations  adopted  by  the  chief  countiies 
of  the  civilised  world  has  shown,  that  amid  much  general 
similarity  there  are  not  unimportant  points  of  difference  be- 
tween them. 

We  are  now  led  to  consider  what  rules  International  Comity 
requires  to  be  adopted,  in  those  cases  in  which  one  and  the 
same  Obligation  is,  in  some  of  the  stages  from  its  inception  to 
its  fulfilment,  subjected  to  the  jurisdiction  of  different  countries 
possessing  different  municipal  Laws  upon  the  subject 

It  is  proposed  to  examine  this  question,  first,  with  respect  to 
(A)  The  Fobm,  and,  secondly,  with  respect  to  (B)  The  Sub- 
stance of  an  obligation. 

DCXXIII.  First,  then,  we  have  to  consider  which  Law,  in 
an  apparent  or  real  conflict  of  Laws,  should  govern  The 
FoRU,  and  the  prosecution  of  this  enquiry  will  perhaps  be 
best  conducted  by  observing  the  following  order  : 

1.  To  consider  what  are  the  true  principles  derived  from 
the  Reason  of  the  Thing,  having  especial  regard  to  the  expres- 
sion of  that  Reason  in  the  general  usage  of  civilized  states 
(droit  cautumier  genend — aUgemeines  Oevjohnheitareckt). 

2.  What  is  the  doctrine  relating  to  this  subject  of  the  con- 
flict of  Laws  in  the  jurisprudence  of  ancient  Rome. 

3.  What  are  the  express  provisions  of  Modem  Code& 

4.  What  are  the  rules  to  be  deduced  from  the  decisions  of 
the  tribunals  in  England  and  the  United  States  of  North 
America. 
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DCXXIY.  The  following  general  observations  appear  equally 
applicable  to  all  the  foregoing  categories : 

cL  The  distinction  between  the  Law  applicable  to  the  form 
and  the  substance  of  the  Obligation  is  recognized  in  all  these 
catagories. 

/3.  The  distinction  between  obligations  juris  geTitiv/m,  and 
juris  privati  is  recognized  in  all  these  categories. 

7.  The  conflict  of  Laws  may  ensue  from  two  causes,  either 
from  a  collision  between  different  Laws  on  the  same  subject  in 
the  same  territory,  or  from  the  collision  of  different  Laws  in 
different  territories  on  the  same  subject  (a)  In  the  first  in- 
stance, the  conflict  arises  from  the  change  of  the  Law  itself^ 
as  where  a  later  abrogates  or  repeals  an  earlier  Law.  In  the 
second  instance,  the  conflict  arises  from  a  change  in  the  con- 
dition of  the  facts  or  the  person,  by  which  ihey  fall  under  the 
dominion  of  different  Laws. 

DCXXV.  First,  then,  what  are  the  true  principles  derived 
from  the  Reason  of  the  Thing,  and  how  has  that  reason  been 
expressed  in  the  usage  of  civilized  states  ?  (6) 

The  true  theory  of  the  subject  would  seem  to  require  that 
the  form  of  the  contract  should  be  regulated  by  the  Law  of  the 
place  of  its  fulfilment  or  execution. 

But  as  in  practice  it  often  happens  that  the  place  of  frdfil- 
ment  is  far  removed  from  the  place  of  the  origin  of  the  Con-^ 
tract, — as  it  may  be  difficult  to  know  and  even  impossible  (c) 
to  follow  the  forms  prescribed  by  the  Law  of  the  place  of  frdfil- 
ment  in  the  place  of  the  origin, — the  general  usage  of  states  in- 


(a)  Savigny,  R.  R  viii.  (6),  s.  344. 

drtliche  Granzen  der  Herrschaft  der  Bechtsregehi-Zeitliclie  Granzen 
der  Herrschaft. 

(i)  Savigny,  YUL  b.  381. 

(c)  K  g.  The  Fmasian  Law  requires  a  testament  to  be  made  through 
the  intervention  of  a  Court  of  Justice.  A  Prussian  dying  in  France  or 
England,  therefore,  must  die  intestate,  if  he  happen  ivot  to  have  made  his 
will  before  he  entered  into  either  of  these  states. 
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creaaing  in  force  ever  since  the  sixteenth  century,  has  ahnost 
universally  adopted  the  rule  which  is  expressed  by  the  phrase 
locus  regit  actum,  (d) 

DCXXYI.  There  are,  however,  important  exceptions  to  the 
recognition  of  this  rule. 

1.  Foreign  jurists  (e)  hold  that  where  the  statiLS  of  the 
Person  is  concerned  the  rule  is  inapplicable.  The  person  who 
is  a  minor  by  his  domestic  Law  cannot  become  a  major  by  the 
operation  of  foreign  Law,  or  a  person  declared  in£Eunous  by 
the  former,  become  rehabilitated  by  the  latter. 

The  rule  applies  only  to  the  legal  form  in  .wbich  the  expres- 
sion or  declaration  of  the  will  of  the  party  interested  shall  be 
couched 

The  question  of  Staiua  is  not  under  the  control  of  the  will 
of  the  person  interested,  but  is  under  the  authority  of  the  State 
of  which  he  is  a  member. 

2.  The  legal  acts  of  a  person  are  of  a  twofold  character,  and 
there  is  an  important  difference  between  them. 

a.  There  are  legal  acts  which  can  be  done  anywhere  and  are 
wholly  unconnected  with  any  particular  placa 

/9.  There  are  legal  acts  which  are  necessarily  connected  with 
a  particular  place. 

To  the  former  dass  belong  the  usual  class  of  Contracts,  and, 
in  the  opinion  of  Foreign  jurists,  the  making  of  a  testa- 
ment 

To  the  latter  dass  belong  perhaps  the  most  nimierous  and 
most  important  of  those  acta  which  relate  to  the  Bight  to 
Things.  Acts  which  are  so  intimately  connected  with  the  Things 
themselves,  upon  which  they  operate,  as  to  be  necessarily  done 
in  the  place  in  which  the  Things  are  situated 


(cQ  Story,  s.  260,  261,  and  the  authorities  there  cited. 

Savignjf,  VIII.  s.  381,  and  note  o. 

FcBtix,  1.  2,  t  1,  c.  1, 8.  17,  &c.,  and  the  authorities  there  cited. 

P.  Voet,  De  Stat,  sect  9,  c.  2,  8.  9. 

J.  Voet,  8.  13—15. 

(e)  Savigny^  ib. 
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Pre-eminent  among  such  actfi  is  that  of  Tradition ;  among 
them  also  are  many  transactions  of  mere  form,  such  as  the 
act  connected  with  Bankruptcy  or  Insolvency,  termed  the  Ju- 
dicial Cession  (cession  judiciaire,  gerichtUche  Aufla88ung\ 
Enrolment  or  Registration  of  mortgages  or  deeds,  and  others 
of  a  like  character,  which  can  only  be  duly  executed  before  a 
particular  public  functionary  and  at  a  particular  placa 

In  these  instances,  according  to  the  general  jurisprudence  of 
States,  the  lex  ret  aitcb  prevails ;  and  it  is  to  be  observed  that 
this  rule  cannot  be  confined  to  Immoveable  Things,  but  must 
be  extended  sometimes  to  such  as  are  Moveable,  as^  for  in- 
stance, in  those  cases  in  which  the  Tradition  of  the  Thing  itself 
is  necessary.  "  In  every  disposition  or  Contract,"  Lord  Mans- 
field said,  "  where  the  subject-matter  relates  locally  to  England, 
"  the  Law  of  England  must  govern  and  must  have  been  in- 
^  tended  to  govern.  Thus,  a  conveyance  or  will  of  land,  a 
''  mortgage,  a  Contract  concerning  stocks,  must  aQ  be  sued 
''  upon  in  England ;  and  the  local  naiure  of  the  thing  requires 
*^  them  to  be  carried  into  execution  according  to  the  law 
"  there."  (/) 

DCXXVII.  The  Soman  Law  contained  no  special  provisions 
with  respect  to  Contracts  affecting  Immoveable  Property ;  but 
the  legislations  of  many  countries  require  that  in  these  cases 
the  lex  rei  sitce  shall  be  observed.  The  Prussian  Code  does  so 
in  express  terms  ;  (g)  and  according  to  that  Law,  inasmuch  as 
all  Contracts  for  a  value  of  above  50  Thalers  must  be  in  writing, 
it  follows  by  almost  necessary  implication  that  all  immoveable 
property  in  that  country  can  only  be  transferred  by  a  written 
instrument  (9^) 

The  English  Law  containsf,  a  like  provision.  (A) 


(/)  Eobinson  v.  Bland,  2  Bumwe,  Rap.  1079 ;  1 W.  BlackstBep.  269. 

Cf.  DondUj  Comni.  lib.  xvii.  c.  17. 

C^)  Saoignyy  VIII  ».  381  (354). 

Pr,  Algem.  Landrechty  I.  5,  s.  115. 

(ffg)  Savifffi^y  ib,  n.  (e). 

(A)  Vide  post,  notice  of  the  StaiuU  of  FraiuJU, 
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DCXXYIII.  The  foregoing  observations  as  to  the  stringency 
of  the  Rule  locus  regit  actum  are  sabject  to  an  important  limi- 
tation. It  frequently  happens  that  the  form  prescribed  by 
the  place  in  which  the  act  is  done  is  not  absolutely  necessa/ry, 
but  simply  what  jurists  call  facuUaJtive — that  is,  at  the  option 
of  the  party  to  adopt  or  not,  leaving  him  still  the  power  of 
adopting  the  form  of  the  place  to  which  the  act  really  has 
reference. 

The  true  test  whereby  to  decide  whether  the  character  of 
the  lex  loci  be  or  be  not  facuUativey  is  to  examine  whether 
the  object  of  it  be  to  favour  and  assist  the  parties  and  to  facili- 
tate their  acts ;  if  so,  it  is  very  generally  admitted  that  it  is 
fcLCuUaiive,  and  leaves  it  competent  to  the  parties  to  adopt  the 
form  of  the  place  in  which  the  act  is  to  take  effect  ({) 

DCXXIX.  The  proper  bearing  of  this  limitation  of  the  rule 
locus  regit  actum  upon  Testa/m&nJts  will  be  considered  here- 
after :  it  has  been  already  considered  in  its  relation  to  JIf ar- 
ria^es-Qi) 

DCXXX.  Savigny  agrees  with  those  jurists  who  reject  any 
limitation  of  the  rule  locus  regit  actum  arising  from  the  cir- 
cumstance that  the  act  has  been  done  in  a  foreign  country,  for 
the  purpose  of  evading  the  Law  of  the  domicil  of  the  parties, 
infraudem,  legis  ;  for  instance,  for  the  purpose  of  avoiding  an 
expensive  form,  stamped  paper,  or  the  like.  If  this  evasion 
deserve  punishment,  it  should  be  punished  by  fine  or  some 
penalty  of  the  kind,  and  not  by  invalidating  the  act  itself;  at 
all  events,  it  would  require  a  positive  Law  of  the  State  to  pro- 
duce this  effect 

The  recent  policy  of  England  on  this  point,  with  respect  to 


(»)  Savignyy  YIIL  a.  382  (358),  and  h.  (o)  (p). 

Rodenbtwg^  t  2.  L  3.  8.  2-3* 

Fadixy  p.  107. 

Wachter,  H.  377—380. 

Hertiw,  s,  10—23. 

Schdfner^  8.  83,  more  doabtful. 

{k)  Vide  supra. 
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stamps  upon  Bills  of  Exchange,  made  out  of  the  countiy,  but 
meant  to  take  effect  in  it»  will  be  considered  hereafter. 

DCXXXL  Secondly— 

We  have  next  to  consider  whether  the  rule  locvs  regit  actum 
has  its  root  in  the  Eoman  Law,  and  what  are  the  passages 
therein  which  appear  to  relate  to  this  question  of  jurispru- 
dence. 

An  examination  of  these  passages  will  show  that  the  rule, 
however  wise  and  expedient,  is  in  reality  not  to  be  found  in  the 
Roman  Law.  "  It  is,''  (Wachter  (Q  says),  ''  incomprehensible 
''  how  it  could  ever  have  been  attempted  to  ground  such  a 
''  proposition  upon  the  Roman  Law/'  Savigny  (m)  is  of  the 
same  opinion. 

J)CXXXIL  The  passage  usually  relied  upon  as  proof  that 
the  Roman  Law  contains  the  rule  locua  regit  actum  is  taken 
from  an  opinion  of  Qaius,  in  the  Digest,  upon  Evictions, 
"  Si  fundus  venierit^  ex  consuetudine  ejus  regionis,  in  qu&  n^go- 
*'  tium  gestum  est^  pro  evictione  caveri,  oportet  ;*'  (n)  but  in 
this  passage  Qaius  says  nothing  about  the  external  form  of 
any  Contract,  least  of  all  is  he  speaking  of  any  compulsory 
Law  of  the  State  upon  the  subject  (o) 

He  is  speaking  not  of  rules  of  law,  but  of  certain  customs 
as  of  facts,  and  of  their  consequences  in  a  matter  left  to  the 
free  will  of  the  contracting  parties  and  not  restrained  by  any 
imperative  or  necessary  law. 

The  same  remark  applies  to  another  sentence  dted  from 
an  opinion  of  Ulpian  in  the  book  "  de  diversis  reguUa  juris, 
"  antiqui"  in  the  Digest :  {p)    '^  Semper  in  stipulationibus  et 

(0  WUchter,  Ueber  die  Collision  der  Privatrechtsgesetze  verschiedener 
Btaaten,  2467,  to  be  found  in  the  44th  volume  of  the  ArchivfUr  die 
CivUisUsehe  Praxis. 

(m)  Vni  B.  382  (360). 

(n)  Dig,  1.  zxi.  t.  2,  6. 

(o)  FcdiXf  8.  74. 

WUchUr,  vbi  wp,  a.  5  (248). 

Savigny,  s.  372  (263),  a.  356.  i.  k  (81). 

(p)  Dig.  Ub.  1. 1.  xvii.  34. 
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**  in  caeteris  oontractibus  sequimur  id  qnod  actmn  est,  aut  si  non 
''  pareat  quid  actum  est,  erit  consequens  ut  id  sequamur,  quod 
*'  in  regione  in  qu&  actum  est  frequentatur.  Quid  ergo  si 
*'  neque  legionis  mos  appareat»  quia  varius  fiut  ?  ad  id  quod 
'^  minimum  est  redigenda  summa/' 

And  also  to  another  passage  from  an  opinion  of  Papiniaa 
cited  in  the  book  De  uauria  &c.,  on  the  Digest :  (q)  "  Cum. 
*'  judicio  hcfDSd  fidei  disceptatur  arbitrio  judicis  tisurarum  modus 
^*  ex  more  regionis  ubi  contractum  sit,  oonstituitur ;"  and  here 
the  citation  usually,  but  improperly,  stops ;  for  the  opinion 
continues,  "  ita  tamen  ut  legi  non  offendat"  Here  it  is  quite 
clear  that  Papinian  is  not  speaking  of  a  Contract  made  in  a 
foreign  country,  or  the  words  would  have  been  to  the  effect,* 
that  the  Law  of  the  foreign  covmtry  should  only  be  so  &r 
applicable  as  they  were  not  contrary  to  the  Romcm  Law,- 
which  was  binding  upon  the  judge. 

DCXXXIIL  Perhaps  the  most  specious  passage  in  favour 
of  the  opinion  that  the  maxim  locus  regit  actum  is  to  be - 
found  in  the  Boman  Law  is  the  following : 

<'  Si  non  spedaU  privilegio  patrim  tuof  juris  observatio  re- 
'^  laxata  est,  et  testes  non  in  conspectu  testatoris  testimoni- 
'«  orum  officio  funeti  sunt;  nullo  jure  testamentum  valet"  (r) 

This  was  the  case  of  a  Testament  made  without  the  obser- 
vance of  the  well-known  rule  of  Roman  Law,  that  the  wit- 
nesses should  be  in  the  immediate  presence  of  the  Testator, 
"  in  conspectu  testatoria"  (s) 

In  answer  to  a  question  made  by  a  lady  called  Patrodia, 
probably  the  heiress  nominated  in  the  Testament^  the  Empe- 
rors Diocletian  and  Maximian  reacribed  that  the  Testament 
was  null, ''  si  non  speciali  priviligeio  (f)  patriw  fttCB  juris  obser- 
"  vatio  relaxata  est"' 


(q)  Dig,  xxii.  t.  1.  pr.  1. 

(r)  Cod,  lib.  vi.  t.  xxiii.  9. 

($)  So  it  is  afterwards  said  in  the  same  book  of  the  Code,  ''  testes 
'*  ipsoe  audito  nomine  hsredis  sub  prassentid  ipsitu  tuUUorU  nomen 
**  haeredis  suis  subseriptionibns  declarare. — Cod.  lib.  vi.  t.  23 — 90. 

(t)  PrivUegium  here  means  a  particular  right  granted  by  an  Imperial 
constitution  to  the  town. 
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The  words  patricB  tuw  appear  at  first  sight  to  indicate  a 
collision  between  different  local  rights,  but  on  fiirther  reflection 
it  is  evident  that  the  patria  of  the  Heiress  could  not  be  a  dr- 
cumstance  decisive  of  the  caaa  It  is  not  aaid  where  the 
Testament  was  Truide.  It  is  not  improbable  that  the  Testator 
made  his  testament  at  his  own  home,  where  the  Heiress  was 
also  domiciled  The  Rescript  therefore  does  not  enforce  the 
application  of  %he  locus  regit  actum  rule :  it  simply  asserts 
that  in  the  case  of  a  collision  between  a  particular  and  a  general 
Law  the  former  must  prevail,  which,  Savigny  (u)  remarks,  is  an 
unquestionable  proposition. 

DCXXXIV.  The  next  passage  also  relates  to  a  Testament 
^  Impp.  VaL  et  Gallien,  A.  A.  Alexandre  *J' 

**  Testamenti  tabulas  ad  hoc  tibi  a  patre  datas,  ut  in 
'^  patriam  perferentur,  affirmans,  potes  illuc  perferre,  ut  secun- 
''  dum  leges  moresque  locorum  insinuentur ;  ita  scilicet  ut, 
"  testibus  non  prsesentibus,  adire  prius  vel  pro  tribunali,  vel  per 
''  libellum  Bectorem  provincial  procures,  ac  permittente  eo, 
''  honestos  viros  adesse  facias,  quibus  prsesentibus  aperiantur, 
^  et  ab  his  rursum  obsignentur/'  (x) 

In  this  case  a  Sftther,  absent  from  his  domidl,  remits  before 
his  death  his  Testament  to  his  son,  desiring  him  to  take  it  to 
the  place  of  that  domicil.  The  Emperors  decide  by  a  Rescript 
that,  with  respect  to  the  opening  of  the  Testament  before  the 
Court  of  the  place,  that  the  Laws  and  customs  of  that  place 
shall  be  observed  Here  is  no  mention  of  any  collision  of 
Laws,  but  only  of  the  true  rule  that  judicial  procedure  shall  be 
governed  by  the  lex  loci. 

DCXXXY.  The  next  passage  relates  to  a  case  of  EmaTusi" 
potion.  The  Emperors  Diocletian  and  Maximian  rescribed 
to  one  Herennius,  ''  Si  lex  munidpii,  in  quo  te  pater  emand- 
**  parit,  potestatem  Duumviris  dedit,  ut  etiam,  alienigena^ 
"  sues  emancipare  possint ;  id  quod  a  patre  factum  est  suam 
"  obtinet  firmitatem/'  (y) 


(w)  VIII.  8.  382  (361). 
(x)  Cod.  lib.  vi.  t.  xxxii.  2. 
(y)  Cod.  1.  viii.  t.  xlix.  I. 
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A  &iher  having  emancipated  his  son  before  the  Duoemvirs 
of  a  city,  in  which  he  was  a  stranger,  the  validity  of  the  eman- 
cipation was  disputed 

As  a  general  rule  the  municipal  magistrates  did  not  possess 
the  legis  actio  but  only  by  way  of  special  privilege,  ($s)  and 
hence  the  doubt  in  this  case. 

The  Emperors  laid  down  the  Law  that  the  validity  of  the 
act  depended  upon  the  provisions  of  the  Law  of  the  dty.  If 
that  conferred  on  the  Duumvirs  the  Ugis  actio  with  power  to 
exerdse  it  even  with  regard  to  strangers,  the  transaction  was 
valid.  Most  truly  does  Savigny  say  there  is  not  the  faintest 
trace  in  this  case  of  any  collifflon  of  local  Law& 

DCXXXYL  It  remains  to  notice  a  passage  sometimes  cited 
for  the  same  purpose  from  the  Canon  Law. 

**  De  Franci&  quidam  nobilem  mulierem  de  Sazoni&,  lege 
''  Saxonum  duzit  in  uxorem,  verilm  quia  non  eisdem  utuntur 
'^  legibus  Saxones  et  FrancigensB,  causatus  est^  qu6d  earn  non 
''  suA,  id  est,  Francorum  lege  desponsaverat^  (vel  aoceperat^ 
''  W  donaverat^)  dimiss&que  illft^  aliam  superduzit  Diffiuivit 
"  super  hoc  sancta  Synodus,  ut  ille  transgressor  Evangelicss 
**  legis  subjiciatur  pcenitentiae,  et  k  secund&  conjuge  separetur, 
*'  et  ad  priorem  redire  cogatur.''(a) 

From  this  passage  it  would  appear  that  a  Saxon  had 
married  a  French  woman,  and  in  so  doing  had  followed  not 
the  Saxon  but  the  French  Law.  Having  lived  with  her  many 
years  and  had  children  by  her,  he  had  recourse  to  the  flaw  in 
the  mode  of  contracting  the  marriage,  repudiated  her,  and 
married  another  wifa  An  assembly  of  the  church  pronounced 
this  proceedmg  culpable,  annulled  the  second  and  declared 
valid  the  first  marriage. 

Here  again,  Savigny  remarks,  is  no  mention  of  the  collision 
of  local  laws ;  indeed,  the  place  in  which  the  Contract  was 
entered  into  is  not  mentioned.    The  decision  is  founded  upon 


{*)  Somgnyy  OuchMU  c2m  K.  R  m  MiUdaUer,  b.  I  a.  27. 

(a)  Decret,  Oreg.  lib.  iv.  tl,o.\(De  Sponmtihui  et  McOrimoniuf), 
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the  doctrine  of  the  Canon  Law,  which  held  the  first  marriage  to 
be  binding  and  indissoluble,  and  that  the  observance  of  this 
or  that  custom  of  the  Civil  Law  was  a  circumstance  of  no  sig* 
nificance  as  far  as  the  validity  of  the  bond  was  concerned. 

DCXXXVII.  Whatever  therefore  may  be  the  soundness 
and  value  of  the  rule  locus  regit  dctum,  it  derives  no  direct 
autliority  from  any  passage  in  the  Roman  or  Canon  Law, 
which  are  the  foundations  of  all  Christian  Law. 

How  this  rule  came  to  be  discussed  by  the  OhsaatoreSy  and 
first  adopted  by  Bartolus  (b)  in  the  matter  of  Teatamenta,  will 
be  considered  hereafter. 

DCXXXVIIL  Thirdly— 

We  have  to  consider  whether  and  to  what  extent  the  Modem 
Codes  of  Christian  States  have  expressly  incorporated,  among 
their  provisions,  the  nile  locus  regit  actv/nu  (c) 

DCXXXIX.  As  to  the  French  Law  on  this  subject  It 
had  been  proposed  by  the  French  government  to  introduce 
into  the  code  the  following  provision :     "  La  forme  des  actes 

est  r^lde  par  les  lois  du  lieu,  dans  lequel  ils  sent  faits 

on  pass^''  But  it  was  urged  that  this  provision  was  un- 
necessary for  acts  done  in  France ;  as,  since  the  Revolution, 
there  was  one  and  the  same  form  throughout  the  kingdom, 
and  that  if  it  were  intended  for  acts  done  out  of  the  kingdom 
it  was  vZtra  vires  of  the  French  legislation,  that  therefore 
it  must  be  confined  to  acts  done  by  Frencl^men  in  a  foreign 
state,  and  that  upon  this  hypothesis  the  proposed  article  wa6 
couched  in  too  general  terms ;  for  instance,  it  might  be  holdea 
as  operating  to  validate  the  marriage  of  a  French  minor,  in  a 
state  governed  by  the  Law  of  the  Council  of  Trent^  to  which 
he  had  resorted  for  the  express  purpose  of  marrying  without 
the  paternal  consent 

In  consequence  of  these  considerations  ibe  i^nch  govern^ 


u 
u 


{b)  Podix,  1.  ii.  t  i.  s.  74. 

(c)  Ftelixy  1.  ii.  t  i.  c.  1,  s.  85,  &c. 

Savigny,  VIII.  s.  382  (363). 
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xnent  omitted  this  article.  Nevertheless,  Merlin  observes,  (d) 
the  OonaeiL  d'Etat  considered  the  rule  locus  regit  actv/m  to 
be  one  of  those  notorious  rules  which  do  not  require  the  ex- 
press sanction  of  the  legislature.  The  recognition  of  the  rule  is 
implied  in  the  articles  47  and  999,  (e)  to  which  Fseliz  (/)  adds 
the  conclusion  of  article  170.  (g) 

DCXL.  The  rule  locus  regit  actum,  was  the  rule  which 
anciently,  and  previous  to  the  compilation  and  promulgation 
of  codes,  obtained  throughout  all  the  (German  States.  (&) 

DCXLL  The  Prussian  Code  does  not  contain  any  recog* 
nition  of  locus  regit  actum  as  a  general  principla 

The  33rd  (i)  article  might  appear  to  derogate  from  it^  but 
Savigny  Qc)  points  out  that  this  article  does  not  say  that  it  is 
incompetent  to  strangers  to  use  a  form  prescribed  by  a  par- 
ticular statute,  or  that  an  act  adopting  such  a  form  would  not 
be  valid,  but  only  that  native  subjects  and  not  foreigners  are 
bound  to  adopt  this  form. 

In  all  matters  of  Contract  (J)  the  Prussian  Code  expressly 


(d)  Bep*  de  Jwiapr.  v.  fo»,  s.  6.  n.  8. 

(«}  Art,  ^  Tout  acte  de  I'etat  civil  des  Frangaia  et  des  6tranger8,  fait 
*^  en  pays  6trBiiger9  fera  foi,  s'il  a  die  r6dig6  dans  lea  formes  usite^s  dans 
« le  dit  pays.'* 

Art,  999.  "  Un  Frangais  qui  se  trouvera  en  pays  6tranger  pourra 
^  faire  ces  dispositions  testamentaires  par  acte  sous  signature  priv6e 
^  ainsi  qall  est  present  en  V  article  970  ou  par  acte  authentique,  aveo 
''  lea  formes  usit6es  dans  le  lieu  ou  cet  acte  sera  pass^*^ 

Art,  1319.  '*  L'acte  authentique  est  oelui,  qui  a  6i&  reqxL  par  officiers 
"  publics  ayant  le  droit  d'trutrumeifaer  dans  le  lieu  ou  Tacte  a  6t6  r6dig6 
"  et  avec  les  solemnites  requises." 

(/)  Sect.  86. 

(g)  '^  S'il  a  6t^  celebr^  dans  les  formes  usit^ea  dans  le  pays.** 

(A)  **  Die  uralte  in  ganz  Deutschland  von  jeher  geltende  Hegel  locus 
**  regit  actuniy  die  also  dadurch  von  Seiten  unserer  Gesetzgebung  die 
^  unzweifelhafteste  Anerkennung  erhalt.*' 

Savigny,  viiL  a.  382  (367). 

(t)  Of.  8.  '6^—JSinleitung, 

(k)  Vm.  8.  382  (364). 

(T)  1. 1.6,  8.111, 112, 113,  114. 
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recognizes  the  rule  for  moveable  property,  but  for  vm/nu>ve<M6 
property  it  excludvely  applies  the  lex  rei  8it(B>(m) 

It  may  be  observed  here  in  passing  that  this  code  is  silent 
as  to  the  form  of  Testaments  made  abroad. 

DCXLII.  The  Austrian  code  does  not  contain  in  its  text 
any  express  recognition  of  the  rule,  in  those  articles  (n)  in 
which  it  speaks  of  engagements  contracted  and  conventions 
entered  into  by  strangers  either  in  Austria  or  abroad,  applying 
to  them  sometimes  the  Austrian  and  sometimes  the  Foreign 
Law ;  it  does  not  clearly  specify  whether  the  application  of 
these  laws  relates  to  the  avhetcmce  or  the /oral  of  the  act,  but 
it  is  the  opinion  of  competent  judges  that  these  articles  relate 
to  both.(o) 

DCLXIII,  Bavaria,  (p)  Wv/rtemburg,  (q)  Baden,  (r)  apply 
the  rule ;  Wurtemburg  with  the  qualification,  however,  that 
the  form  adopted  be  not  specially  prohibited,  either  by  the 
law  of  the  state  in  which  the  act  is  done,  or  by  that  of  the 
state  in  which  it  is  to  be  enforced.(8) 

The  code  of  the  Netherlands  contains  a  general  recognition 
of  the  rula(^) 

DCXUy.  As  to  the  ItaUan  States^  Sardinia  (u)  does 
not  recognize  absolutely  the  rule  locvs  regit  a/^wm,  but  only 
under  the  condition  of  redprodty  in  the  law  of  the  Foreign 
State,  whose  subject  claims  the  application  of  th6  rule.(a;) 

The  Code  of  the  Two  Sicilies  contains  no  enunciation  of  a 
general  principle  on  the  subject,  but  it  reproduces  those  artidea 


(m)  lb,  8. 115. 

(n)  35,  36,  37. 

(o)  FediXy  B.  85,  citing  Winiwarter*f^  Commentary. 

(p)  L  2,  B.  17. 

Q)  Art,  22. 

(r)  AH.  3. 

{$)  FcAiXf  B.  85. 

{i)  Art.  10. 

Fcdix,  8.  85,  citing  Uartogh, 

(tt)  Art,  14—18. 

(x)  Art.  64. 
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of  the  French  Code  which  take  for  granted  the  existence  of 
the  Rule,  (y) 

DCXLV.  Ajb  to  the  Swiss  Cantons,  the  remark  just  made 
applies  to  the  Gariion  de  Vaud.  (z)  The  Ocmtons  de  Berne 
and  de  Fribourg  contain  no  express  enactment  on  the  sub- 
ject)  which,  however^  is  to  be  found  in  the  code  of  the  OcmUm 
de  Lucerne*  (a) 

DCXLVL  The  Russian  Digest  of  laws  contains  an  enact- 
ment to  the  efiFect  that  acts  done  in  a  foreign  state  conform- 
ably to  the  Law  of  that  state,  although  not  conformable  to  the 
form  prescribed  by  the  Law  of  Russia,  shall  be  admitted  as  evi- 
dence of  the  act  having  been  rightly  executed,  until  it  be  im- 
pugned by  contrary  proof.  (6) 

DCXLVIL  The  Code  of  Louisiana  (c)  enacts  that  the  form 
and  effect  of  public  or  private  acts  shall  be  governed  by  the 
laws  and  usages  of  the  state  in  which  the  acts  are  dona  But 
the  effect  of  acts  which  being  formally  done  in  one  state  are  to 
be  carried  into  execution  in  another  state,  depends  upon  the 
Law  of  the  latter,  (d) 

DCXLVIIL  Fourthly— 

It  remains  to  consider  the  decisions  of  this  subject  in  the 
tribunals  of  England  and  the  United  States  of  North  America. 

There  is  no  doubt  that  the  tribunals  of  both  these  states 
have  promulgated,  in  the  most  decided  and  positive  terms,  the 
maxim  locus  regit  actum  as  to  all  acts  of  Obligation  or  Con- 
tract 


(y)  Articlos  49, 180, 895, 925,  of  the  Code  of  the  Two  Sicilies  reproduce 
articles  47, 170,  979,  999  of  the  French  Code. 
Fcdixy  8.  85. 
(2)  Fastix,  ib. 

(a)  Art  6, ''  La  forme  dee  actes  est  r6gl6  par  la  loi  du  pays  oii  ila  ont 
%tJk  faiW 

Fidix,  ib. 

(b)  FoAiXy  s.  85. 

(c)  An.  10. 

(d)  FeAix,  s.  85. 

VOL.  IV.  H  H 


466        JT78  OENTIUtf— FBIVJITE  INTERNATIONAL  LAW. 

Nd  act  of  this  kind  executed  in  a  foreign  country  is  holden 
valid  by  the  tribunals  of  either  of  these  states  unless  executed 
according  to  the  formalities  prescribed  by  the  Law  of  that 
foreign  country,  (e) 

Indeed,  the  maxim  is  considered  by  these  tribunals  to 
apply,  not  only  to  the  external  form,  but,  as  will  be  here- 
after noticed,  to  the  internal  substance  of  the  act  of  oUi- 
gadon.  And  this  may  be  the  reason  why  the  distinction  be- 
tween the  application  of  the  rule  to  the  form  and  to  the  sub- 
stance is  not  very  dearly  taken  in  Story's  elaborate  work. 

The  application  of  the  Rule  to  the  Contract  of  marriage  has 
already  been  noticed. 


(e)  Siory,  s.  24S,  242  (a),  24S. 

The  En^^iah  leading  oaaee  are  Trimly  v.  Viquter,  1  BinghanCs  New 
Cotes,  151, 159. 

Don  Y.  Lipmanf  5  Clarke  and  Finndley*i  Reports,  Houee  of  Lords, 

De  la  Vega  ▼.  Vtanna,  1  BameweU  and  Adolphus^  Reports,  284. 

British  Linen  Company  v.  Drummond,  10  BameweU  and  CresvweWs 
Reports,  90Z, 
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CHAPTER  XXXIV. 
OBuaAnom — substance— bbason  of  the  thing. 

DCXLIX.  We  have  now  to  conaider  the  Law  which  in  a 
real  or  apparent  conflict  of  laws  should  govern  an  obligation  as 
to  (B)  The  Substance,  (a) 

DCL.  In  the  prosecution  of  this  inquiiy  it  is  proposed  to 
observe  the  same  order  as  has  already  been  observed  with 
respect  to  The  Fobm  of  an  obligation. 

Firsty  then,  What  are  the  true  principles  derived  firom  the 
Reaaon  of  the  Tkmg  ?  Obligations,  like  other  Rights  to  Things, 
must  appertain  to  a  definite  place.  With  respect  to  that  Right 
to  Things,  as  we  have  seen,  (&)  the  person  is  taken  out  of  his 
abstract  individuality  and  brought  within  the  domain  of  a  local 
Law  governing  his  right 

What  is  this  place  ?  What  is^  to  borrow  the  expression  of 
Savigny,  (c)  the  eeat  of  the  obligation  t 

The  answer  as  to  the  peculiar  class  of  rights  termed  Obli- 
gations has  a  peculiar  difficulty.  The  object  of  other  Rights  is 
material  and  sensible ;  but  the  object  of  an  obligation  is,  com- 
paratively speaking,  incorporeal  and  invisible,  and  we  must 
begin  by  giving  a  body  to  it,  in  order  to  answer  the  question. 
We  are  enabled  to  give  this  visible  body  to  the  obligation  by 
considering  its  nature  and  its  outward  appearance  or  de- 
velopment 

Now,  every  obligation  (1)  arises  out  of  visible  facts,  and  (2) 
must  be  fulfilled  through  the  medium  of  visible  facts:  and 
both  classes  of  these  facts  must  happen  in  a  particular  placa 


(a)  Samgny,  VHL  s.  369—370. 
(ft)  Vide  cuUe^  c.  xxviii  and  xzxiii. 
(e)  Savign^f  VIII.  a.  360. 
H  H  2 
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Is  the  former  or  the  latter  place — or,  in  other  words,  is  (a) 
the  place  where  the  obligation  is  entered  into,  or  (/S)  the  place 
where  it  is  to  be  executed — ^the  true  seat  of  the  obligation  ?  (d) 

DCLI.  (a)  The  reasons  against  considering  the  place  of  the 
origin  of  the  obligation  to  be  the  seat  of  it  appear  to  be,  that 
this  place  is  accidental,  of  a  transitory  character,  and  uncon- 
nected with  the  actual  development  and  practical  working  of 
the  obligation. 

fi.  The  principal  reasons  for  considering  the  place  of  tiie  ful- 
filment of  the  obligation  to  be  the  seat  of  it  appear  to  be, 
because  this  place  is  intimately  connected  with  the  essence  of 
the  obligation  ;  for  the  essence  consists  in  this,  that  something 
which  previously  to  the  obligation  was  uncertain  and  vras 
within  the  competence  of  the  obligor  to  do  or  not  to  do,  has 
since  the  obligation  become  certain  and  necessarily  binding  on 
him.  (e) 

Now,  this  certainty  and  necessity  constitute  the  fulfilment  of 
the  obligation.  The  place  in  which  this  certainty  and  necessity 
can  be  reduced  to  practice  is  the  place  which  the  parties  to 
the  obligation  have  had  in  view,  for  it  is  the  place  of  the  ful- 
filment (/)    This  place  must  be  identical  with  the  proper 


(d)  *'  F<ietorum  genera,  ixnde  obligatio  oritur  sunt  ilia,  qun  ante  oom- 
*'  memoravi,  quatnor,  oontractua,  quasi  oontractos,  znalefidam,  quasi 
"  malefidum."— Z)on«»iM,  lib.  XVII.  c.  14,  p.  60,  80. 

DonelluB,  lib.  XYIL  c.  xvii.  to  end  of  a  xvii.,  well  deserves  the  most 
carefol  study  on  this  subject 

(c)  The  obligations  ofdotU  dee  f ado  iUfaciae  &e.,  are,  in  truth,  doMe 
obligations,  and  do  not  impugn  the  position  in  the  text 

(/)  DoneUue,  lib.  XVH.  c.'12.  p.  61 : 

"  Jure  communi  omnino  quatuor  res  sunt  qua  eos,  qui  ex  peraonA 

^  Buft  conveniuntur*  jurisdictione  ejus  apud  quem  agitur  subjidunt 

**  Domidlium  liligatoris  in  teritorio  judids  constitutum — Obligatio, 
''  quft  de  agitur,  ibi  contracta — Bee  ita  dt»  de  ccyus  proprietate  aut 
**  possesdone  agitur.  Judidum  ibi  apud  eum  csBptum*^.  .  .  .  "  *  est 
"  autem  oonvenire  aliquem,  coram  appellare,  cum  praesente  agere^  de  re 
*'  aliquft  qui  nobis  de  ess  re  respondeat :  ut  pnosens  quidem  dioatur  eon-' 
^  penirij  abeens  autem  per  pneeentem  defendi'*    (Ch.  xL  49, 40.) 
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foTwa  to  the  adjudication  of  which  the  obligation  is  naturally 
and  hy  the  free  wiU  of  both  the  parties  made  subject  But 
though  tiie  seat  of  the  obligation  and  this  jurisdiction  to  which 
it  is  naturcMy  subject  are  in  truth  one,  this  remark  neverthe- 
less does  not  apply  to  an  accidental  forums  or  even  to  the 
forum  domicilii  of  the  defendant,  which,  according  to  the 
opinion  of  the  best  jurists,  may  be  always  resorted  to  by  the 
plaintiff  (g) 

Many  of  the  earlier  writers  were  of  opinion  that  the  plaz» 
of  jurisdiction  was  identical  with  the  place  of  the  origin  of  the 
obligation ;  an  error  which,  as  Savigny  remarks,  arose  from 
confounding  all  obligations  with  contracts,  and  which  led  them 
to  use  the  expression  forum.  contractnSy  which  is  unsatisfactory 
and  unscientific,  however  generally  adopted,  and  which  arises 
from  a  misapprehension  of  a  passage,  which  will  presentiy  be 
noticed,  in  the  Boman  Law. 

It  is  to  be  observed,  however,  that  even  these  writers  admit 
so  many  exceptions  to  their  rule  as  practically  to  destroy  it 
Modem  writers,  on  the  coutrary,  usually  abandon  this  rule,  and 
in  lieu  of  it  identify  the  place  of  jurisdiction  with  the  place  of 
the  fulfilment:  and  rightiy,  if  this  latter  be  correctiy  de- 
termined. 

It  is  to  be  always  remembered  that  in  obligations  it  is  the 
will  of  the  contracting  parties  and  not  the  Law  which  fixes  the 
place  of  the  fulfilment — whether  that  place  be  fixed  by  express 
words  or  by  tacit  implication — as  the  place  to  the  jurisdic- 
tion of  which  the  contracting  parties  elected  to  submit  them- 
selves. This  jurisdiction,  again,  is  intimately  connected  ^dth 
the  particular  Law  which  is  to  be  applied  to  govern  the  obli- 
gation. 

DCUI.  The  question,  therefore,  as  to  what  is  tli£  seat  of  am, 
ohUgation  is  one  of  theory  only,  but  nevertheless  the  con- 
sideration of  it  assists  the  answer  to  the  two  practical  ques* 
tions — ^viz.. 


ig)  Savigny,  vui.  s.  356  (72),  8.  370  (212),  s.  372  (248). 
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I.  To  what  jurisdiction  is  each  obligation  subject? 

II.  What  local  Law  is  applicable  to  it  ? 

Ab,  generallj  speaking,  these  two  coincide^  the  same  answer 
applies  to  boiL 

According  to  Savigny  (h)  that  jurisdiction  and  that  local 
Law  are  to  be  found — 

1.  In  the  place  where  the  will  of  the  parties  has  fixed  the 
fulfilment  of  the  obligation,  whether  this  will  be  directly  ex- 
pressed, or  be  necessarily  deducible  from  the  nature  of  the  acta 
which  accompany  the  obligatiML 

2.  In  default  of  any  place  so  fixed,  then  in  the  place  where 
the  obligor  carries  on  the  business  which  gave  rise  to  the  obli- 
gation. 

3.  In  the  place  of  the  origin  of  the  obligation,  when  it 
happens  to  be  identical  with  the  domidl  of  the  obligor. 

4.  In  the  place  of  the  origin  of  the  obligation,  though  it  be 
not  the  domicil  of  the  obligor,  if  the  drcnmstances  show 
that  this  is  the  place  of  the  fulfilment  contemplated  by  the 
parties. 

5.  In  all  other  cases  in  the  domicil  of  the  obligor. 
DCLIII.  Though  the  place  of  epecial  jurisdiction  and  the 

local  Law  of  the  obligation  thus  generally  coincide,  there  is 
one  important  difference  between  them. 

The  plaintiff  or  obligee  may  always  elect  at  his  pleasure 
the  forum  either  of  the  special  or  of  the  general  jturisdie- 
tion  ;  viz.,  that  of  the  domicil  of  the  defendant  or  obligor.  But 
the  plaintiff  or  obligee  alone  cannot  abandon  at  his  pleasure 
the  local  Law  applicable  to  the  obligation,  that  being  always 
exclusively  determined  either  by  a  specified  place  of  fulfilment^ 
or  in  default  of  that  by  the  place  of  the  origin  of  the  obliga- 
tion, or  by  the  domicil  of  the  obligor,  according  to  the  drcum* 
stances  of  each  case. 

DCLIY.  As  all  the  foregoing  rules  rest  upon  the  presumption 
that  the  obligor  has  voluntarily  submitted  himself  to  a  particular 


{h)  VIII.  8.  370  (226- 7),  372  (247). 
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local  Law,  that  presumption  may  be  rebutted  either  by  an 
express  declaration  to  the  contrary,  or  by  the  fact  that  the 
obligation  is  illegal  by  that  particular  Law,  though  legal  by 
another.  The  parties  cannot  be  presumed  to  have  contem- 
plated a  Law  which  would  defeat  their  engagements.  Nor  is 
it  to  be  understood  that  these  rules  as  to  the  seat  and  the  local 
liaw  of  obligations,  though  generally  applicable,  can  be  without 
exception  applied  to  every  possible  question  of  legal  right 
arising  out  of  an  obligation. 

This  is  a  subject  which  requires  a  {nrofound  and  oomprehen- 
ave  study  of  the  different  kinds  of  obligation  and  of  the 
different  questions  of  legal  right  arising  from  them,  (i) 

DCLV.  Secondly— 

As  to  the  doctrine  relating  to  ihis  subject  to  be  ooUacted 
from  the  Roman  Law. 

This  question  again  subdivides  itself  into  two  inquiries : 

1.  What  is  the  general  doctrine  of  the  Soman  Law  as  to 
the  true  place  or  seat  of  the  obligation  i 

2.  What  \b  the  doctrine  of  the  Boman  Law  relative  to  a 
conflict  of  La/W8  of  different  states  upon  this  matter? 

(L)  With  respect  to  the  general  doctrine  of  the  Boman  Law 
as  to  the  true  place  or  9eat  of  the  obligation.  Qc) 

The  true  rule  of  the  Boman  Law  appears  to  be,  that,  if  the 
place  of  fulfilment  be  not  detennined  by  the  express  words  of 
the  Contract,  the  debtor  must  fulfil  his  obligation  wheresoever 
he  is  sued,  'vM  petitur  ;  so  that  the  place  of  fulfilment  would 
depend,  according  to  this  Law,  upon  the  option  of  the  creditor. 
He  might  choose  the/onem  originia  or  the  forum  domicilii; 
and  the  debtor^  might  have  various  domidUa,  each  sufficient 
at  least  to  found  a  jurisdiction  for  this  purpose.  According  to 
the  Boman  Law,  therefore,  the  place  of  ful/UmefU  would  not 
determine  the  place  of  jurisdictiany  but  would  be  determined 


(t;  Savigntf,  viii.  8.  372,  s.  374. 
(k)  Savigny,  viiL  8.  370. 
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by  it  (I).    The  leading  passages  which  prove  that  snch  is  the 
principle  of  the  Roman  Law  are  the  following,  taken 

(a)  From  the  title  (m)  **  De  annuls  legatis  et  fideicommissia" 
''  Cum  in  annos  singulos  quid  legatum  sit,  neque  ascriptum, 
**  quo  loco  detur ;  quocu/nque  looo  petetwr,  dari  debet;  sieuti 
*'  ex  stipulatu,  aut  nomine  facto  petatur/' 

OS)  From  the  title  (n)  **  De  judidis  et  ubi  quisque  agere 
«  debet/* 

'^  Quod  legatur,  siquidem  per  personalem  actionem  exigetur, 
*^  ibi  dari  debet,  ubi  est :  nisi  dole  malo  haerediB  subductuxn 
''  fiierit :  tunc  enim  ibi  dari  debet,  ubi  pedtur.  Preterea  quod 
^  pondere,  aut  numero,  aut  mensura  oontinetur :  ibi  dari  debety 
"  ubi  petitur ;  nisi  adjectum  fuerit,  cetUum  modios  ex  iUo 
'*  Jiorreo,  aut  vi/ni  amphorae  ex  iUo  dolio".  The  passage  con- 
tinues, with  a  limitation  indeed,  to  be  presently  more  fully 
noticed — "  Si  antem  per  in  rem  actionem  legatum  petitur, 
*'  etiam  ibi  peti  debet,  ubi  res  est  Et,  si  mobilis  sit  res,  ad 
**  exhibendum  agi  cum  h^rede  poterit,  ut  exhibeat  rem,  sic 
"  enim  vindicari  a  legatario  poterit^' 

(7)  From  the  title  (o)  "  De  legatis  et  fideiccmimissis.^' 
**  Cum  res  legata  est,  si  quidem  propria  fuit  testatoris^  et 
"  copiam  ejus  habeat  heres,  moram  facere  non  debet,  sed  earn 
**  praestara  Sed  ei  ree  alibi  sit,  quam  ubi  petitur,  pri/ravmi 
**  quidem  oonetat^  ibi  ease  prceetaThdam,  ubi  rdida  est,  nisi 
^'  alibi  testator  voluerit  nam  si  alibi  voluit^  ibi  praestanda  est^ 
**  uln  testator  voluit,  yel  ubi  verisimile  est  cum  voluissa  Et 
**  ita  Julianus  scripsit  tam  in  propriis,  quam  in  alienis  legatia 
"  Sed  si  alibi  relicta  est,  alibi  autem  ab  herede  translata  est 
"  dole  malo  ejus,  nisi  ibi  praestetur,  ubi  petitur,  heres  con- 


(I)  Thereby,  in  Savigny^s  opinion,  reversing  the  trae  order  of  things ; 
'^  So  wird  also  dorch  jene  Lehre  das  wahre  Sachverhaltnifls  genulesa 
**  mngekehrt".    Vni.  &  370  (230). 

(m)  Dig.  lib.  xxxiii.  t.  i.  1. 

(n)  Dig,  lib.  ▼.  t.  i.  38. 

(o)  Dig,  lib.  xxx.  t.  i.  47. 
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"  demnabitur  doli  sui  nomine ;  ceterom  si  sine  dolo,  ibi  pne- 
'^  stabitur,  qao  transtulit  (S.  1.)  Sed  si  id  petatur,  quod  pon- 
**  dere,  numero,  mensurfl  continetur,  si  quidem  ceitum  corpus 
*'  legatum  est,  veluti  frumentum  ex  illo  horreo,  yel  vinum  ex 
''  apothec&  iM,  ibi  pnestabitur,  ubi  relictum  est ;  nisi  alia 
"  mens  fuerit  testantis,  sin  vero  non  fdit  oerta  species,  ibi  erit 
"  prnstandum." 

(S)  From  the  title  "  De  candietione  tTiticcurid/\{p) 

"  Si  merx  aliqua,  quie  oerto  die  dari  debebat^  petita  dt^ 
**  veluti  vinum,  oleum,  frumentum,  tanti  litem  flMtimAndftro^ 
"  Cassius  ait»  quanti  fuisset  eo  die,  quo  dari  debuit ;  si  de  die 
•  nihil  convenity  quanti  tunc,  quum  judicium  acciperetur.  Idem- 
'*  que  juris  in  loco  esse,  ut  primum  asstimatio  sumatur  ejus 
'*  loci,  quo  dari  debuit  si  de  loco  nihii  convenit,  is  locus  spec- 
"  tetur,  quo  peteretur.    Quod  et  de  ceteris  rdms  juHs  est,"  - 

(e)  From  the  title  "  De  rebus  creditis."  (q) 

"  Vinum  quod  mutuum  datum  erat,  per  judicem  petitum 
"  est ;  qusesitum  est,  cujus  temporis  aestimatio  fieret»  utrum 
"  quum  datem  esset  an  quum  lis  contestata  fuisset^  an  quum 
''res  judicareturt  Sabinus  respondit:  si  dictum  esset^  quo 
''  tempore  redderetur,  quanti  tunc  fuisset,  si  non  quanti  tunc, 
"  quum  petitum  esset  Interrogatus,  cujus  lod  pretium  sequi 
''  oporteat  ?  Bespondit :  si  convenisset,  ut  certo  loco  reddere- 
''  tur,  quardi  eo  loco  esset^  si  dictum  mon  esset,  qvxinti,  ubi 
"  esset  petUum," 

DCLYI.  We  have  next  to  consider  what  is  the  doctrine  of 
the  Roman  Law,  relative  to  the  application  of  a  particular 
local  Law  in  the  event  of  a  conflict  of  laws  of  different  states, 
upon  the  subject  of  the  true  place  or  seat  of  an  obligation,  (r) 

And  the  consideration  need  not  occupy  us  longer  than  Pon- 


(p)  Dig,  xiii.  t  iii.  4. 

C£  atUef  vol  i.  p.  65. 

(q)  Dig.  ziL  t.  i.  22. 

(r)  ^  Certi  juris  est,  neminem  jadioem  mittere  posse  actorem  in 
**  possessionem  eonun  bonorum  qus  ejus  territorio  subjecta  non  sunt." 
DcneUuSy  xviii.  c  14,  p.  66 — 20. 
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toppidan's  celebrated  cfaapter  which  is  headed  **  On  snakes  in 
"  Norway :"    "  There  are  no  snakes  in  Norway/' 

There  are  no  direct  and  positive  rules  on  this  sabject  of  the 
conflict  of  Laws  in  the  Soman  Law  {$),  therefore  the  theory  of 
ihepkbce  of  ths  jwriadidion  ofikb  obUgation,  which  has  been 
juat  conridered.  is  of  the  more  importance  aa  Bupplying  the 
answer  to  the  question,  what  local  Lo/w  is  to  be  applied  to 
govern  the  obligation  7 

Savigny  strongly  insists  upon  this  to  prove  that  the  intimate 
connection  between  the  pUux  of  jif/risdiction  and  the  applica- 
tion of  the  local  La/w,  is  not  only  well  founded  in  theory,  but 
fruitful  of  practical  advantages ;  for  he  argues  that  the  same 
presumption  as  to  the  voluntary  submission  of  the  obligor, 
when  he  incurs  the  obligation,  which  founds  both  the  aeat  and 
the  ju/riadicHon  of  the  obligation,  ought  equally  to  determine 
what  IB  the  local  Law  applicable  to  the  obligation,  and  thus, 
that  when  you  have  fixed  the  place  of  fulfilment  you  have  at 
the  same  time  fixed  the  local  La/w. 

The  rules  therefore,  as  has  been  stated,  which  determine  the 
former,  may  be  reproduced  to  determine  the  latter  considera- 
tion. The  local  Law  which  is  to  govern  the  obligation,  there- 
fore, is  to  be  found — 

J.  If  there  be  a  place  fixed  for  the  fulfilment  of  the  obligar 
tion,  in  that  place. 

2.  If  the  obligation  be  connected  with  a  business  continu- 
ally carried  on  by  obligors^  then  in  the  place  where  the  carry- 
ing on  of  that  business  is  permanently  fixed 

3.  If  the  obligation  arise  from  a  sin^e  act  of  the  obligar 
done  at  his  own  domicil,  then  in  the  place  where  that  act  has 
been  done,  and  no  subsequent  change  of  domicil  at  all  effects 
the  question. 

4.  If  the  obligation  arise  from  a  single  act  of  the  obligor 


(s)  ^  For  welche  Frage  es  an  qucUenmaasigen  Be8timmimj[e&  des 
^  B5miBchen  Bechts  eigentlidi  ganz  fehlt."    Savigny^  viii.  8.  372  (246). 

See  acme  isolated  inataiioes  collected  by  the  usual  industry  and  com- 
mented upon  with  the  usual  acumen  of  the  same  author,  ih»  s.  356. 
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done  away  from  his  domicil,  but  in  a  place  which  the  circum- 
stances show  to  have  been  intended  as  the  place  of  fulfilment 
then  in  that  place. 

5.  In  the  absence  of  all  those  predicaments,  then  in  the 
domicil  of  the  obligor. 

DCLYII.  It  has  been  said  that  the  Boir^  Law  furnishes 
no  direct  and  positive  rules  as  to  which  I^w,  in  the  event  of  a 
conflict  of  laws,  shall  govern  the  obligation.  (Q 

It  is  proper,  however,  to  notice  in  this  place  those  passages 
from  the  Roman  Law,  which  some  writers  have  erroneously 
relied  upon  as  furnishing  such  direct  and  positive  rules,  but 
which  may  be  cited  as  indirectly  bearing  upon  the  subject 

"  Semper  in  stipulationibus  et  in  cseteris  contractibus  id 
''  sequimur  quod  actum  est  At  si  non  pareat  quid  actum  est^ 
^  erit  consequens  ut  id  sequamur,  quod  in  regione  in  qu& 
"«ctum  esty  frequeTitatur."  (u) 

''  Si  fundus  venierit,  ex  conoTietvdme  ejus  regionis,  in  qu& 
**  negotium  gestum  est  pro  evictione  caveri  oportet/'  (x) 

In  the  first  place,  it  is  to  be  observed  that  these  passages 
refer  to  local  customs,  and  not  to  local  Lawa 

In  the  second  place,  their  object  is  to  furnish  a  rule  of  i/nter' 
pretation  (if)  for  a  Contract ;  for  instance,  that  it  shall  be  pre- 
sumed, unless  the  contrary  appear,  that  the  parties  to  a  contract 
intended  to  conform  to  the  usage  of  the  country  in  which  it 
was  mada  With  respect  to  the  second  citation,  it  may  be  also 
a  presumption  that  the  parties  to  the  contract  intended  to 
submit  themselves  to  the  Law  of  a  specific  place :  the  words 


(0  Savigny,  yiii.  s.  356,  s.  372. 

Fcdix  says  that  the  pasaages  hereafter  referred  to  were  rales  adopted 
in  case  of  conflict  between  different  "  tuages  *'  of  the  Boman  Empire  ; 
"  ces  dedsions  penvent  indubitablement  6tre  inyoqa6eB  aujourd'hui 
^  comme  raison  6crite.'*    Sec.  96, 

(if)  Dig.  1. 1.  xviL  a.  3 1,  De  Jteg,  Jur, 

(x)  Dig.  xxi.  t.  ii.  s.  6,  />«  Evict. 

(y)  The  same  remark  applies  to  this  passage:  ''Qiue  smit  moris  et 
**  oonanetadinis  in  borne  fidei  judiciis  debent  venire."^  Dig,  zxL  t.  i. 
'<  s.  31,  s.20,De  cedilitio  Edicto, 
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^U8  regionU  in  qud  negotium  gestum  est  exclade,  Ssvigny 
observes,  some  other  region  or  place.  But  what  place  t  He  con- 
cludes that  both  the  parties  to  the  Contract  were  domiciled  in 
the  same  place — in  that  place  there  prevailed  a  particular 
usage  different  from  the  ordinary  usage,  with  respect  to  emo- 
tions, and  the  jtrisconsult  decided  that  the  price  to  be  paid 
under  the  eviction;  fnust  be  estimated  not  according  to  the 
general  usage,  which  is  excluded,  but  according  to  the  parti- 
cular usage  of  the  particular  place. 

This  construction  of  the  foregoing  passage  in  the  Digest,  i» 
to  be  borne  in  mind  in  considering  two  further  passages  usually 
cited  upon  this  subject  in  the  Digest : 

'^Venire  bona  ibi  oportet,  ubi  quisque  defendi  debet^  id 
'^  est — ubi  domicilium  habet  —  aut  ubi  quisque  contraxit. 
'*  Contractum  autem  non  utique  eo  loco  intelligitur,  quo  nego- 
''  tium  gestum  sit,  sed  quo  solvenda  est  pecunia."  (z) 

**  Contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo,  ut 
"  solveret,  se  obligavit"  (a) 

The  last  of  these  passages  speaks  of  the  jv/risdictiony  not  of 
the  local  Law  :  the  former  passage  is  so  loosely  worded  that  it 
may  refer  to  either.  It  has  been  seen  that  Savigny  main, 
tains  that  the  jwrisdiction  and  the  local  Law  are  inseparably 
united. 
DCLVni.  Thirdly— 

We  have  to  consider  what  are  the  express  provisions  of 
Modem  Codes  upon  this  subject 

The  Prussian  Code  (6)  contains  provisions  having  for  their 
object  to  ensure  an  equality  of  rights  between  Foreigners  and 
Native  subjects  in  their  dealings  with  each  other.  This  is  the 
general  principle  of  this  code  ;  the  exceptional  departures  (c) 
from  it  have,  Savigny  assures  us,  their  origin  in  the  benevolent 

(z)  Dig.  xlii.  t.  v.  1,  2,  3,  De  reb.  auctjud. 
I    (a)  Dig,  xliv.  t.  vii.  H,  De  oUig,  et  act. 

(b)  Savigny,  viiL  s.  372. 
WiidUer,  iL  1—9. 

Fr.  AUgem,  LandBeclU,  EinJUUung,  s.  23 — 25  :  compare  0.  34  ivith  23. 

(c)  A.L.R.  EiiUeiiung,  s.  27—35. 
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intention  of  protecting  certain  legal  acts  of  foreigners  from 
consequences  of  nullity,  which  might  result  from  the  collision 
of  local  Prussian  laws ;  and  not  in  the  intention  of  subjecting 
foreigners  to  the  exclusive  authority  of  Prussian  Law. 

The  same  author  remarks,  that  the  doctrine  respecting  per- 
sonal and  real  statutes  which  prevailed  at  the  time  of  the  com- 
pilation of  the  code,  has  exercised  a  great  influence  upon  the 
provisions  relating  to  foreigners,  and  that  to  the  imperfections 
of  this  doctrine  are  chiefly  to  be  ascribed  certain  doubts  and 
difficulties  in  the  application  of  the  principle  to  the  Law  of 
succession  and  inheritanca 

DCLIX.  The  Austrian  Code  (d)  is  very  similar  to  the 
Prussian  upon  this  subject  It  recognizes  the  equality  of  rights 
between  the  foreigner  and  native  subject ;  and  contains,  like 
the  Prussian  Code,  certain  provisions  for  the  purpose  of  pre- 
venting Contracts  and  agreements  between  them  from  being 
invalidated  by  local  ordinances. 

DCLX  The  French  Code  (e)  contains  but  few  provisions 
relative  to  the  collision  of  domestic  and  foreign  Laws.  But 
the  principle  of  an  equality  between  foreigners  and  native 
subjects,  as  to  the  acquirement  and  enjoyment  of  civil  rights,  is 
distinctly  asserted  therein. 

DCLXI.  Though  the  French  Code  be  silent  on  the  subject, 
it  has  been  expounded  by  French  jurists,  such  as  Merlin, 
Massd,  and  Fcelix,  in  a  manner  worthy  of  a  countiy  to  which 
the  science  of  Law  is  so  largely  indebted  Fcelix  (/)  thus  lays 
down  the  general  Law  on  this  subject,  in  accordance  with 
Merlin  and  with  the  decisions  of  the  French  tribunals :  "  Le 
*'  principe  g^n^ral  en  cette  mati^re  est  que  les  parties  contrac- 
"  tantes  ont  eu  I'intention  de  se  conformer  dans  leurs  conven- 
"  ventions  i,  la  loi  du  lieu  oil  celles  ci  ont  ^t^  oonsenties  et 
"  sont  devenues  parfiedtes,  et,  par  suite  de  les  soumettre  k  cette 


{d)  Oetterreieh.  QueUimeh^  p.  4,  as.  3^—37. 
(«)  Code  Civa,  art.  H— la 
(/)  L.  2, 1. 1.  a  2,  8.  1. 
Merlin,  Rep,  v,  JEkranger, 
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"  loi ;  en  d'autres  tennes^  que  la  valeu/r  iTdri/Miquet  la  aub- 
*^  sUmce^  le  lien  (vinculum  juris)  des  conventions  depend  de  la 
"  loi  du  lieu  oik  elles  ont  re9u  leur  perfection ;  racte  valable 
*'  ou  nul  d'apr^  cette  Icn  le  sera  ^galement  partout"  And  he 
add^*''  La  mSme  loi  est  encore  applicable  loiaque  la  validity 
'*  intrina^ue  de  la  convention  n'etant  pas  contested  il  y  a  aim* 
"  plement  lieu  de  Vmterpreter." 

But  to  thifi  statement  of  a  general  rule  be  immediately  sub- 
joins five  important  exceptions. 

The  first,  alone,  is  so  considerable  as  to  shake  the  foundations 
of  the  rule :  viz.,  when  the  act  or  Contract  is  to  be  eaxcfuJUd  in 
a  country  dijBferent  from  that  which  it  is  fnade. 

In  the  opinion  of  the  writer  of  these  pages^  as  will  presently 
be  seen,  this  exception  is  the  rule,  and  the  exception  and  rule 
should  change  placea 

The  aeoond  exception  is  one  already  referred  to,  and  uni- 
versally admitted  when  the  Contract  is  contrary  to  the  mo- 
rality or  public  policy  of  the  state. 

The  ihi/rd  exception  is  when  the  court  has  to  dedde,  not  on 
the  substanoe  of  the  plaintifTs  daim  (lefond  dela  defmamde)^ 
but  on  the  defendant's  particular  replication  to  it  {des  dS- 
fenaea).  (g) 

It  can  flcaroely  be  doubted,  however,  that  whatevw  may  be 
said,  and  something  is  said  in  a  later  chapter  as  to  the  mode 
of  procedure  and  all  that  appertains  to  it  being  governed  by 
the  lax  fori,  that  Faslix  errs  in  ranging  under  that  Law  what 
foreign  jurists  call  defenae  or  exception  piremptovra,  i.  «.,  a 
plea  to  the  validity  of  the  obligation  itself,  and  not  merely 
the  technical  defence  whidi  is  implied  by  the  simple  jberm 
expepfeioDu 

The  fowrth  exception  is  when  two  or  more  feUow-Ksitiaens 
enter  into  a  Contiact  in  a  country  equally  foreign  to  both. 

In  this  case  Fselix  follows  John  Yoet(A)  in  pronouncing, 
that  if  the  Contract  be  in  accordance  with  the  Law  of  their 


(g)  Fmlix,  ib.  8.  100. 

(A)  Ad  Dig.  tit  De  statutis,  n.  15. 
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common  countxy  it  is  valid  eyerywheTe,  and  at  all  events  in 
their  own  countiy. 

The  fiifOi,  exception  is  when  the  Contract  is  entered  into  for 
the  purpose  of  evading  and  defeating  the  Law  of  the  countiy 
of  one  of  the  contracting  partiea  (t) 

But  this  is  an  exception  which  Savigny  rejects,  and  as  to 
which  M.  Demangeat,  the  last  editor  of  Fselix,  thinks  it  open 
to  the  discretion  of  the  judge  to  say  whether  the  Contract 
shall  be  null  and  void  or  some  other  penalty  be  inflicted.  (Jb) 

DCLXIL  To  the  foregoing  exceptions,  FsbUx  adds  special 
considerations  upon  the  following  points : 

1.  Where  the  Contract  or  engagement  has  taken  place  or 
is  connected  with  more  places  than  one. 

2.  Where  it  has  been  effected  by  a  mandatary  or  by  corre- 
spondence. 

8.  With  respect  to  the  confirmation  of  Contracta 

4.  With  respect  to  changes  in  and  modifications  of  Con^ 
tract& 

6.  With  respect  to  conditional  conventions  or  Contracts. 

These  special  points  will  be  considered  in  the  following 
pages  in  which  tiie  doctrine  of  the  English  and  N.  A.  XJ. 
States  Courts,  on  the  general  subject  of  foreign  contracts,  is 
about  to  be  discussed. 


(0  Fidix^  ib.  8. 102. 
U)  Fcdix,  8.  82,  JM.  DemangecWs  note  (a). 
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CHAPTER  XXXV. 

OBUGATIOKS — SUBSTANCE— DIVISION  OF  SUBJECT. 

DCLXIIL  We  have  next  to  eonsider  what  are  the  rules 
to  be  deduced  from  the  writhigB  of  jurists  and  from  the  deci- 
sions of  the  tribunals  in  England  and  the  United  States  of 
North  America,  upon  a  real  or  apparent  conflict  of  laws 
with  respect  to  the  eubstmice  of  obligations  or  contracts.  But 
in  prosecuting  this  inquiry  it  will  be  expedient  to  distinguish 
between — 

1.  The  general  Law  relating  to  Obligations  and  Contracts. 

2.  The  lex  meroatoria  or  Law  Merchant  upon  this  subject^ 
which  again  requires  sub-division  into-— 

€L  The  general  Law  Merchant 

fi.  The  Law  relating  to  Bills  of  Exchange. 

DCLXIY.  Story's  eighth  chapter  in  his  Conflict  of  Laws,  is 
rich  in  ample  quotations  &om  jurists  of  a  date  precedent  to 
the  present  century,  with  the  exception  of  the  great  civilian 
Donellus,  to  whom  it  is  matter  of  surprise  that  he  makes  no 
reference,  although  this  admirable  commentator  does  not  treat 
directly  of  the  principles  of  obligations  and  contracts,  and  not 
directly  of  a  conflict  of  the  laws  of  different  statea 

Of  the  modem  writers,  such  as  Fselix,  Mass^,  Demangeat^  in 
France, — Bocco  in  Italy, — Wachter  and  Savigny  in  Ger- 
many,— Story  refers,  and  but  occasionally,  to  Fsedix  alone. 

In  the  following  pages  the  writings  of  these  authors  will  be 
frequently  referred  to ;  while  for  the  later  writers,  with  the  ex- 
ception  of  Donellus,  Story  will  be  very  generally  relied  upon. 


OBLIGATION— SUaSTANCE— DIVISION  OF  SUBJECT.       481 

DCLXV.  There  are  particular  expressions  of  modem  jurists 
upon  the  subject  of  obligations  and  contracts  to  the  under- 
standing of  which  the  following  observations  may  con- 
duce. (6) 

The  fads  which  found  a  leg(d  right  are  of  two  kinds,  and, 
so  to  speak,  perform  two  functiona  (c) 

1.  They  are  either  such  as  perform  the  general  and  neces- 
sary function  of  causing  the  application  of  an  ascertained  rule 
of  Law. 

2.  Or  they  perform  the  particular  and  accidental  function 
of  necessitating  the  making  a  rule  of  Law,  to  meet  the  special 
case. 

In  the  language  of  English  jurisprudence,  the  former  case 
would  be  governed  by  the  application  of  the  express  words  of 
a  statute  or  the  authority  of  a  judicial  precedent ;  the  latter 
case  would  be  governed  by  the  new  application  of  an  old  prin- 
ciple of  Law. 

Having  regard  to  these  two  classes  of  facts,  modem  jurists 
have  very  generally  adopted  a  division  of  the  attributes  of  an 
obligation  into — 

L  EaaeTiUalia; 

2..N'aturaUa; 

3.  Acddentalda; 
A  division  which  rightly  implies  that  in  an  obligation  there 
are  inherent — 

1.  Attributes,  without  which  the  very  notion  of  the  obliga- 
tion would  be  at  an  end ;  as,  in  a  loan,  the  actual  delivery  of 
the  thing  lent 

2.  Attributes  which  are  inherent  in  the  obligation,  but  which 
the  will  of  the  contracting  parties  may  separate  from  it ;  as, 
the  dUigentia,  which,  as  a  matter  of  general  Law,  is  acquired 
at  the  hands  of  the  Vendor  or  Hirer. 


(h)  Savigny^  Oblig.  i.  a.  4—18. 

(c)  These  observations  are  applicable  to  other  portions  of  Law^  as 
well  as  to  obligations :  ib,  21. 

VOL.  IV.  II 
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3.  Attributes,  which  are  not,  as  a  matter  of  general  Law, 
inlierent  in  the  obligation,  but  which  the  will  of  the  contract- 
ing parties  may  make  so  inherent  (pacta  adjecta). 

DCLXYL  The  Roman  jurists  recognised  these  distinc- 
tions :  (d)  but  it  is  important  to  observe  how  they  applied  to 
them  the  technical  terms  of  their  l^al  vocabulary.  They 
use  two  technical  terms  to  express  the  eseentiaUa  of  modem 
jurists. 

1.  Substamiia; 

2.  Natura; 

But  they  still  more  frequently  use  the  term  naiv/ra  to  express 
the  Tiaturalia  of  modem  jurists. 

In  applying  therefore  the  Roman  Law,  great  care  must  be 
taken  to  ascertain  in  which  sense  the  term  natwra  is  used  in 
the  passage  cited. 

DCLXYII.  Many  modem  jurists  also  make  use  of  the  ex- 
pression autonomy y  as  designating  the  case  in  which  the /acta 
founding  the  legal  right  are  of  the  special  character  belonging 
to  the  latter  of  the  two  divisions  just  mentioned :  but  against 
this  use  of  the  term  Savigny  strongly  protesta  (e)  It  is  a 
term  borrowed  from  the  Public  Law  of  Qermauy,  in  which 
system  it  is  used  to  designate  a  peculiar  privilege  of  the  nobles 
and  of  certain  Corporations  to  govern  themselves  by  a  kind  of 
domestic  legislation.  Having  therefore  a  defined  juridical 
meaning,  the  application  of  it,  either  to  the  case  above  men- 
tioned or  to  the  case  in  which  persons  voluntarily  submit  them- 
selves to  a  particular  local  Law,  is,  in  the  opinion  of  this  emi* 
nent  man,  to  weaken  its  proper  meaning,  and  to  gain  neither 
precision  nor  clearness  by  its  novel  use. 


(d)  **  Quod  si  nihil  convenit  tunc  ea  prtestabuntur  quae  naturaiUer 
"  insunt  hujus  judicii  poteatate.'* — Big,  1.  xix.  t.  1, 11, 1. 

''  Potest  mandatum  ex  pacto  etiam  naturam  9uam  excedere.*' — Dig. 
1.  six.  t.  5,  5,  4. 

"  Quotienfi  enim  ad  jus  quod  lex  ncUufxe  ejus  tribuit  de  dote  actio 
«  redit/'— i>^.  1.  ii.  t.  14,  27,  a.  3. 

(«)  OUig.  i.  8.  4. 

SifsUm  desRR  viii.  b.  360,  113. 
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DCLXVUL  Ab  this  chapter  will  coutain  an  investigation 
of  the  modem  rules  which  govern  the  substance  of  foreign 
Contracts,  or,  according  to  the  phrase  to  which  in  England 
we  are  most  accustomed,  the  cmiflict  of  laws  on  this  subject, 
it  seems  expedient  to  arrange  the  investigation  so  as  to 
make  it,  in  some  degree  at  least,  accord  with  what  appears 
to  be  the  best  division  adopted  by  continental  jurists ;  that 
is,  to  consider  the  Law  which  governs — 

I.  The  validity,  nature,  and  irUei^preta^ion  (/)  of  the 
Foreign  Contract 

IL  The  immediate  effects,  flowing  directly  from  the  natm-e 
of  the  Contract,  and  so  bound  up  with  it  that  without  them 
there  would  be  in  fact  no  Contract  {g)  These  are  what 
French  jurists  designate  as  les  effets  as  distinguished  from  les 
suites.  So  Faelix  observes :  "  Les  effets  d^rivent  de  la  nature 
''  mdme  de  Tacte  ou  de  Texercise  du  droit  ^tabli  par  Tacte." 

IIL  The  mediate  effects,  (h)  flowing  indirectly  from  the 


(/)  Maasi,  1.  ii.  t  ii.  c.  1.  s.  110,  says,  il  faut  disttnguer  entre — 

1.  LHwterpretation  (iwder  which  he  indades  the  nature  of  the  en- 
gagement). 

2.  Leseffeta. 

3.  Lei  suites, 

Rocco,  c.  ▼.  pu  319,  1 :  Intrinseca  TaUdiU  del  contratti,  natara  e 
qaalit^  d'essi,  c.  vi.  p.  322. 

Fcdix^  1.  ii.  t  i.  c.  iL  s.  96 :  La  valear  intrinsdque,  la  substance,  le  lien, 
rinterpr^tation. 

Story^  c.  viii.,  in  which  the  want  of  a  preliminary  notice  of  the  beads 
under  which  the  subject  ia  distributed  must  be  supplied,  by  referring 
the  reader  to  a.  242,  s.  263,  s.  321,  b.  322,  s.  330.  It  will  be  seen  from 
comparing  s.  263  with  s.  321,  that  Stozy  confuses  the  distinct  oonsidera- 
tions  of  the  nature  and  effect  of  Contracts. 

{g)  Rocco,  c.  vii.  p.  328-9 :  ^  Fercid  le  appelliamo  immediate  easendo 
"  il  moltameuto  diretto  della  oonvenzione  d  ad  essa  affatto  inerenti." 

I\dix,  8.  109 :  ^  II  ne  £iiut  pas  confondre  les  efets  des  contrats  avec  les 
"  suites  accidentales  qu*ils  peuvent  engendrer  les  ejQfets,  &c." 

Mass6,  t.  ii.  s.  113 :  Sometimes  the  division  is,  but  less  accurately,  n:iade. 
into  suites  imm6diates  and  suites  aceidetUelles. 

(A)  Rocco,  ib,:  "  Queste  si  chiamano  mediate  perchC'  per  eaistere  vuoisi 

I  I  2 
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nature  of  the  Contract,  and  therefore  requiring  the  happening 
of  some  previous  event,  as  the  condition  of  their  existence, 
which  is  not  required  by  the  immediate  effect.  The  Tnediate 
effects  are  not  inherent  in  the  Contract,  which  may  exist  with- 
out them.  Indeed,  the  parties  may  stipulate  for  their  absenca 
These  are  called  lea  suites  by  French  jurists :  "  Les  suites," 
Faslix  says,  ''  n'ont  pas  une  cause  inherente  au  Contrat  mSme : 
"  elles  resultent  d'ev^nements  post^rieur  au  Contrat  et  qui 
^'  surviennent  k  Toccasion  des  circonstances  dans  lesquelles  le 
"  Contrat  a  plac^  les  partiea"  (i) 

Under  the  head  of  mediate  effects  Faelix  includes  the 
CLCcidenJtal  consequences  ;  they  are  with  perhaps  more  accuracy 
treated  by  Aocco  as  a  distinct  division,  but  it  is  proposed  to 
consider  them  together  in  the  following  pages,  {k) 

These  arise  from  some  fact  posterior  to  the  making  of  the 
Contract,  and  neither  directly  nor  indirectly  flowing  from  it, 
but  from  the  act  of  the  parties  subsequent  to  it)  such  as  neg- 
ligence, delay  {mora),  or  any  other  fault  in  the  fulfilment  of 
the  obligation,  and  the  reparation  of  an  error,  defect,  or  fault 
by  subsequent  Batification. 

DCLXIX.  First,  according  to  the  order  which  has  been 
laid  down,  we  have  to  consider  the  principles  of  comity  appli-* 
cable  to  the  validity ^  nxiturCy  and  interpretation  of  Obligations 
and  Contracts.  (2) 

*'  una  oosa  di  piil  che  nelle  immediate  conBeguenze  non  si  chiede.''  He 
iflatances  VkguaratUee  for  eviction  in  the  event  of  the  dominium  of  a  thing 
sold  not  belonging  to  the  ueller. 

(i)  Ih,  8.  109.  , 

(Je)  ''  ITha  una  terza  specie  di  conseguenze,  le  qaali  nd  immediamenU 
^  nd  mediammeTUe  dal  contratto  ma  ex  post  facto  originano  da  on  aveni- 
'*  mento  poateriore  ad  esso  come  a  dire  dalla  negligenza,  dalla  mora  e 
*'  da  ogni  colpa  incoraa  in  eseguendo  Tobligazione,  si  sviluppano  nella 
"  esecuzione  del  contratto,  Bono  nn  remoto  risultamento  delle  relazione* 
**  iu  il  contratto  stesao  ci  metta ;  ma  necessarie  non  sono  ad  otten6re  gli 
^  cffetti  proprl  di  ciascuna  obligazione,  non  hanno  una  cauaa  inerente 
^  alia  convenzione.^ — Rocco,  ib,  330-1. 

(0  FcdiXy  liv.  ii.  t.  i.  c.  ii.  s.  1 :  Valeur  intrinsdqae  des  engagemena 
bilateraux  et  unilateraux. 
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Story  deals,  as  English  and  United  States  Lawyers  generally 
do,  with  the  whole  question  of  obligations  under  the  head  of 
corUract8y  (m)  and  he  remarks,  that  according  to  universally 
admitted  principles  every  valid  Contract  requires — 

a.  That  it  should  be  made  by  parties,  capable  of  Con- 
tracting. 

/S.  That  it  should  be  voluntary, 

7.  That  it  should  be  on  a  sufficient  consideration. 

8.  That  it  should  be  lawful  in  its  nature,  (n) 

We  need  not  stop  to  inquire  whether  these  positions  are 
strictly  accurate  or  the  language  sufficiently  precise.  Their 
general  truth  is  apparent  He  then  lays  down  a  canon,  that 
if  a  Contract  be  valid  in  the  place  where  it  is  made,  it  is  valid 
everywhere,  (o)  There  are,  indeed,  exceptions,  such  as  have 
been  already  noticed  on  the  general  subject  of  the  reception  of 
Foreign  Law.  (p)  He  observes  that  the  same  rule  applies, 
vice  veredy  to  the  invalidity  of  Contracts,  (q) 

The  next  canon,  relating  to  the  substance  of  contracts,  is 
that  the  lex  loci  contractus  (r)  governs  their  (s) 

1.  Natura 

2.  Obligation.  (0 


(m)  Conflict  of  Laws,  chapter  viii. 

The  Scotch  Law  may  be  said,  theoretically  at  least,  to  preserve,  aa 
from  the  more  philosophical  structure  of  its  jurisprudence  might  be 
expected,  the  distmction  between  the  two.  See  BdTs  CammerU.  {ed. 
Shawy  1838),  vol.  ii.  c.  2,  "  Of  Obligations  and  Contracts." 

(n)  S.  232,  ib. 

Kent  makes  a  simpler  division  into— 1,  the  obligation  and  construction 
of  contracts ;  2,  the  application  of  the  remedy. 

(p)  S.  242. 

(p)  Vide  ante. 

(q)  S.  243. 

The  next  canon  relates  to  the  form  and  is  that  the  formalities  required 
by  the  lex  loci  for  contracts  are  indispensable  i^verywhere  else :  s.  260. 

(r)  Vide  ante,  for  the  impropriety  of  this  phrase. 

(«)  S.  263. 

(0  S.  263 :  "  The  obligation  of  a  Contract  is  the  duty  to  perform  it, 
"  whatever  may  be  its  nature'* 
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3.  InterpretatioiL 

4.  Effecta  (u) 

DCLXX.  This  statement^  however,  respecting  the  parar 
mount  influence  of  the  lex  lod  contractus,  though  simple  and 
clear  enough  at  first  sight,  proves  on  further  inspection  to  be, 
without  an  important  qualification  and  limitation,  a  very  un- 
safe guide  in  unravelling  the  jurisprudence  on  Foreign,  or  in- 
deed English,  contracts  or  obligationa 

For  much  later  in  his  chapter  on  "  Foreign  Contracts,''  Story 
is  obliged  to  admit  that  "  there  is  no  doubt  that  the  phrase  lex 
"  loci  contractus  may  have  a  double  meaning  or  aspect,  and 
"  that  it  may  indicate  the  place  where  the  Contract  is  actually 
"  made,  or  that  where  it  is  virtually  made  according  to  the 
"  intent  of  the  parties ;  that  is,  the  pUice  ofpa.yment  or  per- 
'^  forvuince,''  («)  Then  he  remarks  that  most  of  the  foreign 
"  jurists  do  expressly  and  directly  recognise  the  rule,  that  where 
"  the  Contract  \&  made  in  one  place  and  is  to  be  performed  in 
**  another,  not  only  may  ihe  Law  of  the  latter  be  properly 
''  called  the  locus  contractus^  but  that  it  ought  in  all  respects, 
''  except  as  to  the  formalities,  and  solemnities,  and  modes  of 
"  execution,  to  be  deemed  the  rule  to  govern  such  cases.''  (y) 
Nay,  he  goes  further,  and  inclines  to  admit  the  validity  of  the 
reasoning  which  establishes  the  converse  proposition,  namely, 
that  a  Contract  invalid  by  the  Law  of  the  place  where  it  is 
made,  is  valid  if  good  by  the  Law  of  the  place  of  payment  {z) 

DCLXXL  The  reader  of  the  foregoing  pages  will  not  fail 
to  observe  how  far  these  admissions  and  qualifications  go,  to 
justify  the  remark  of  Savigny,  as  to  the  impropriety  of  the  ex- 
pression lex  loci  contractus^  and  to  establish  the  strength  of 
his  position  that  the  true  seat  of  an  obligation  is  the  place  of 
its  fulfilment 


(«)  S.  321. 

{x)  S.  298. 
(y)  S.  801. 

Vidd  V.  Tkompmm^  IT.  Martin's  (Amer,)  Bep.  23. 
(z)  S.  305.  Cf.  88.  278,  286,  287,  290,  296,  300,  301,  301  a,  305. 
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Any  diligent  reader  of  Story's  learned  and  valuable  chapter 
on  "  Foreign  Contracts''  cannot  fail  to  be  perplexed  by  the  in- 
distinct  manner  in  which  the  general  principle  of  their  con- 
struction is,  in  spite  of  the  mass  of  authorities  cited,  laid  down. 
It  seems  to  &e  writer  of  those  pages  that  the  language  of 
Qothofredus,  cited  by  Story  himself,  in  a  later  part  of  this 
chapter,  enunciates  the  true  principle  in  the  concisest  manner : 
"  Hac  verba  *  Ubi  oontractum  est/  sic  intellige,  ubi  actum  est 
"  ut  solveret"  (a) 

DCLXXIL  It  must  be  always  borne  in  mind  that  the  object 
of  the  tribuxial  which  has  to  decide  upon  a  Contract,  must  be 
to  ascertain  what  was  the  intention  of  the  parties ;  that  inten- 
tion, unless  a  positive  Law  of  the  state  interposes  a  bar,  is  the 
Law  of  the  Contract 

If  that  intention  be  not  clear,  recourse  must  be  had  to  pre- 
sumptions, either  those  of  facts  arising  from  the  particular  cir- 
cumstances of  each  case ;  or  those  of  Law,  in  the  absence 
of  such  particidarity.  The  latter,  which  have  been  established 
partly  by  judicial  decisions,  partly  by  general  acceptance  from 
a  respect  paid  to  the  jurists  who  have  enunciated  them,  are  in 
truth  the  subject  of  the  present  consideration,  (b) 

DCLXXIII.  The  cardinal  principle  of  the  English  Law  upon 
the  obligations  and  relations  of  the  foreigner  in  England,  is 
thus  laid  down  by  Lord  Ellenborough  :  "  We  always  import," 
says  this  learned  judge,  "  together  with  their  persons,  the  ex- 
"  isting  relations  of  foreigners  as  between  themselves  according 
"  to  the  Law  of  their  own  countries ;  except,  indeed,  where 
"  those  laws  dash  with  the  rights  of  our  own  subjects  here,  and 
''  one  or  other  of  the  laws  must  necessarily  give  way,  in  which 


(a)  Oatho/red.  N.  10,  ad  JDiff,  L  xxii.  t  i.  1. 

(&}  Fadixy  8.  96,  saTs — "  Lorsque  les  contractans  n*ont  pas  express^- 
''  ment  adopts  la  loi  da  lien  oil  le  contrat  a  ^t^  pass^  alors  commencent 
".lea  pr^somptions,  toutes  les  Mgislatioiis  sont  d*a<;oord  pour  6tablir 
"  que  lorsqu'il  s'agit  d^une  convention  le  juge  doit  8*attacher  prtncipale- 
"  ment  ^  la  commune  intention  expresse  ou  pr6sum6e  des  pai*ties.^*  He 
then  cites  the  Reman  Law^  all  the  existing  Code%^  and  K&niy  xL  554-5. 
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"  case  our  own  is  entitled  to  the  preferenoa  This  having  been 
"  long  settled  in  principle,  and  liud  up  among  our  acknow- 
'^  ledged  rules  of  jurisprudence,  it  is  needless  to  discuss  it 
"  further."  (c) 

There  are  obligations  which  must  necessarily  from  their 
nature  be  fulfilled  or  executed  in  a  particular  place :  this  origi- 
nal necessity  furnishes  a  rule  for  the  interpretation  of  the 
obligation,  for  the  Law  of  that  particular  place  must  have  been 
contemplated  as  the  Law  of  the  obligation  by  the  parties  to  it 

This  case  is  stated  by  Lord  Mansfield,  in  one  of  those  judg- 
ments which  has  made  English  Jurisprudence  so  largely  in- 
debted to  him :  "  There  is  a  distinction,"  this  great  jurist  says, 
*'  between  local  and  personal  statutes ;  local  ones  regard  such 
''  things  as  are  really  upon  the  spot  in  England,  as  the  statute 
"  of  frauds,  which  respects  bonds  situate  in  this  kingdom.  So 
**  stock-jobbing  contrsicts  and  the  statutes  thereon  have  a  refer- 
^*  ence  to  our  local  funds ;  and  so  the  statutes  for  restraining 
"  insurances  upon  the  exportation  of  wool,  respect  our  own 
"  ports  and  shores.  Personal  statutes  respect  trcmsitory  con- 
"  tracts,  as  common  loans  and  insurances,  (d)  In  every  dispo- 
"  sition  or  Contract,  where  the  subject  matter  relates  locally  to 
"  England,  the  Law  of  England  must  govern  and  must  have 
"  been  intended  to  govern.  Thiis  a  conveyaiice  or  will  of 
"  landy  a  mortgage,  a  Contract  concerning  stocks,  mvst  all 
"  be  sued  upon  in  England,"  Lord  Mansfield  adds  these 
strong  and  clear  expressions :  *'  And  the  local  nature  of  the 
"  thiTig  requires  them  to  be  carried  into  eocecution  according 
"  to  the  Law  here,"  (e) 

DCLXXIV.  And  yet,  as  will  be  seen  in  the  matter  of  testa- 
ments, *'  the  local  nature  of  the  thing"  bequeathed^  does  not^ 


(c)  Potter  V.  Brown,  1  East's  Reports^  124 — 130. 
{d)  Robinson  v.  Bland  (leading  English  case),  1  W,  Blachton^s  Reps, 
234—246. 
(«)  1  W.  Blackstone's  Rep,  259 ;  2  Burrow's  Rep.  1079,  after  seoond 
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according  to  the  English  decisions,  cause  the  English  Law  to 
govern  the  instrument,  if  the  testator  be  domiciled  abroad,  and 
if  the  testament  bequeath  property,  which  the  English  Law 
considers  as  personal ;  e.  gr.,  leasehold  for  any  definite  number 
of  years,  will  be  pronounced  valid  or  invalid  according  to  the 
Law  of  a  foreign  domidl  by  the  English  tribunals.  It  should 
be  remarked  that  Lord  Mansfield,  in  the  case  just  cited,  uses 
the  term  statute  in  the  sense  affixed  to  it  by  civiliana 

DCLXXV.  As  to  the  validity  of  the  Contract,  the  pre- 
sumption of  Law  is,  in  the  absence  of  an  express  declaration  or  a 
strong  counter-presumption,  that  the  parties  intended  to  observe 
the  Law  of  the  place  in  which  the  Contract  was  made.  (/) 
"  La  valeur  intrins^ue/'  Fselix  says,  ''  la  substance,  le  lien  (g) 
'*  {mnculum  juris)^  depend  de  la  loi  du  lieu  oil  elles  ont  re5u 
"  leur  perfection ;  Tacte  valable  ou  nul  d'apr^  cette  loi  le  sera 
"  ^galement  partout/'  (A) 

The  same  rule  applies  to  what  is  termed  the  nature  (t)  of 
the  Contract,  but  which  is  perhaps  more  properly  included 
under  the  next  category  of  interpretatioTi, 

DCLXXYI.  The  Court  of  Louisiana,  in  one  of  its  latest 
decisions,  expresses  itself  as  follows :  "  The  idea  that  the  Law 
"  of  a  man's  domidl  follows  him  through  the  world,  and 
"  attaches  to  all  his  contracts,  is  as  novel  as  unfounded. 
"  The  proposition  was  not^  indeed,  maintained  in  general 
*'  terms ;  but  that  offered  to  the  court  in  relation  to  the 
''  Contract  is  identical  with  it ;  and  it  is  impossible  for  us  not 


(/)  Trimby  v.  Vignier,  1  Bingham^  New  Coies,  151-9; 

he  la  Vega  v.  Viannay  1  BaumeweU  dk  Adolphus,  Rep.  284  ; 

BritUh  Linen  Company  v.  Drummondy  10  Bam.  A  Cteeswdiy  903, — are 
the  leading  English  casea 

Bank  of  United  States  v.  DonaUify  8  Peter^  Eep.Z61—372 ; 

Wilcox  v.  JSunt^  13  Feteri  Rep.  378-9, — are  the  leading  cases  in  the 
U.  S«  of  North  America. 

ig)  Fcdix,  s.  97,  caUs  all  these  eolenniUe  inirinaiqties, 

(A)  Fcdix,  8.  96. 

(i)   Vide  ante. 
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"  to  feel,  that,  if  the  defendant  and  appellant  are  to  have  the 
"  Contract  decided  by  the  laws  of  Lonisianay  it  will  be  equiva- 
^^  lent  to  a  declaration  of  this  amount,  that  an  inhabitant  of 
**  this  state  carries  its  laws  with  him  wherever  he  goes,  and 
''  they  regulate  and  govern  his  contracts  in  foreign  countries ; 
"  that,  whether  a  man  contracts  with  him  in  Paris  or  London, 
"  our  municipal  regulations  are  the  measure  of  the  rights  and 
''  duties  of  both  parties  to  the  Contract.  That  the  legislature 
**  of  Louisiana  may  have  a  right  to  regulate  the  contracts'  of 
"  her  own  citizens  in  every  oountiy  so  long  as  they  owe  her 
"  allegiance^  may  or  may  not  be  true.  But  where  the  citizen 
''  contracts  abroad,  with  a  foreigner,  it  is  evident  the  rule  must 
"  be  limited  in  its  operation.  The  legislature  may  refuse  per- 
<'  mission  to  enforce  the  agreement  at  home ;  but  abroad,  and 
''  particularly  where  the  agreement  is  entered  into,  it  is  valid. 
"  The  general  rvle,  hcnuever,  is  never  to  extend  the  prohibit 
^*  tion  to  contracts  vnade  abroad  unieae  there  be  an  eocpresa 
"  declaration  of  the  legislative  vnlL''  (k) 

DCLXXVII.  The  following  extract  from  a  letter  of  Sir  L. 
Jenkins,  to  Charles  IL,  contains  a  dear  statement  of  what 
were,  in  that  very  learned  civilian  s  opinion,  the  true  principles 
of  international  Law  respecting  the  execution  of  a  bond  of 
foreign  obligors. 

"  That  whether  the  bond  in  question  was  sealed  and  de- 
"  livered  in  Scotland  or  in  England,  your  majesty  may  please, 
"  if  it  be  transmitted,  or  remaining  in  the  registry  of  the 
"  Admiralty  of  Scotland,  to  order  the  register  of  that  court 
''  (who  by  his  office  stands  chargeable  with  it)  to  transmit 
"  hither  the  original  bond ;  That  the  petitioner  may  have  the 
"  remedy  vihich  the  Law  affords  vjpon  a  bond  against  the 
**  sureties  Uving  m  England^  it  being  usual  in  aid  of  justice, 
^^  as  i/n  aJl  other  places  of  Christendom^  so  in  these  your 
'*  majesty's  two  kingdoms,  to  have  the  benefit  of  Law,  amd 

{k)  Arago  y.  Currell,  I  Louisiana  {Atner,)  Rsp*  528.  Mr.  Justice 
Martin  delivers  opiuion  of  court,  dted  in  Stoty's  ConfiicC  of  Latps, 
(4  Amer,  Edition)  pp.  447-8,  note. 
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**  ezeeution  tchere  the  Mijon  in  a  bond  do  IUy^  tikoujh  iia 
"  bond  itsdfuxre  not  made  in  the  same  tinffdotJi. 

^This  is  the  oanstant  usage  in  all  paits  wbeie  the  Civil 
Law  obtains^  and  I  mjself  can,  apon  experience,  witness  the 
practioe  of  it  in  Scotland ;  far  a  meitfaani  of  Aberdeen, 
^  having  become  bound  to  me  in  a  statute  meidiant  of  JP3,000 
^  in  the  manner  and  form  peculiar  to  England,  I  (being  in- 
^  trusted  for  a  stranger)  hare  been  laldy  forced  to  sue  that 
"  statute  merchant^  and  having  transmitted  the  original  bond 
"  into  Scotland  I  have  had  very  good  justice  before  the  lords 
of  your  nugesty  s  sessions  there,  and  execution  against  the 
party,  though  there  be  no  sudi  form  of  obligation  as  our  Eng- 
glish  statute  merchant  is,  received  or  known  in  Sootland.^(Q 
DCLXXYIIL  We  have  considered  the  prindples  of  Law 
applicable  to  the  validity  and  nature  of  the  Contract 

We  next  approach  the  question  of  the  iiUerprdation  of  the 
Contract  (m) 

The  rule  of  the  English  and  North  American  Umted  States 
lawyers  upon  this  matter  is,  "  that  the  interpretation  of  the 
"  Contract  must  be  governed  by  the  Law  of  the  country  where 
^  the  Contract  is  made ; "  (I)  but  Story,  who  lays  down  this 
rule,  immediately  adds^  '*  especially  in  interpreting  ambiguous 
"  contracts  ought  the  domicil  of  the  parties,  the  place  of  esM- 
"  cutiony  the  various  provisions  and  expressions  of  the  instru* 
**  ment,  and  other  circumstances  implying  a  local  reference^  to 
^'  be  taken  into  oonsideratioa''  (n) 
DCLXXIX  The  foreign  jurists  (o)  say  that  there  are  three 


if)  Life  of  Sir  L.  Jenhins,  vol.  ii.  p.  749. 

(m)  With  respect  to  Ships  there  is  a  very  peculiar  provision  in  a 
recent  English  Statute  refening  to  the  case  of  a  conflict  of  laws — 17  & 
18  y.  c  104,  8.  20  ;  vide  poet. 

(n)  S.  272. 

(o)  "  Lors  done  que  le  lieu  de  Texecution,  est  celui  du  domicile  dea 
" parties  on  celui  de  la  passation  du  contrat,  on  peut  per  oomme  rd  gle 
"  g6u6rale  que  c'est  la  loi  du  lieu  de  I'execution  qui  determine  les  effets 
*'  solidaires  de  Tobligation.  Mais  lorsque  Tobligation  doit  dtre  ex6cut^ 
''  dans  un  lieu  qui  n'est  ui  celui  du  domicile  des  obliges,  ni  celui  du  con- 
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sources  from  which,  according  to  the  circumstances  of  the  case, 
the  interpretation  of  a  Contract  may  be  derived  : 

1.  The  law  of  the  state  in  which  it  is  made. 

2.  The  law  of  the  state  in  which  it  is  to  be  executed. 

3.  The  law  of  the  domicil  of  the  parties,  (p) 

But  it  will  be  found  on  examination  that  the  third  is  pretty 
much  identical  with  the  second,  for  the  law  of  the  idomidl  is 
resorted  to  because  the  presumption  is  that  the  law  was  that 
which  the  parties  ii^tended  should  govern  the  execution  of  the 
Contract ;  and  it  will  also  be  found,  though  the  matter  is  in- 
volved in  the  obscurity  of  redundant  verbiage,  that  the  lex  loci 
cordmctAa  practically  means  the  Law  of  the  place  of  execution, 
which,  after  all,  is  the  Law  which  it  is  endeavoured  to  discover 
through  the  medium  of  legal  presumption  when  the  Contract 
is  silent  or  ambiguoua  (j) 

DCLXXX.  The  Roman  Law  says, "  Semper  in  stipulationi- 
''  bus  et  in  csBteris  contractibus  id  sequimur  quod  actum  est ; 
^'  aut  si  non  pareat  quod  actum  sit,  erit  consequens  ut  sequa- 
'^  mur  quod  in  regionie  in  qu&  actum  est  frequentatur."(r)  And 
again,  ''  Qu£B  simt  moris  et  consuetudinis  in  bonse  fidei  judiciis 
"  debent  venire.^'  (s)  Savigny  shows^  as  has  been  seen,  that 
the  former  passages  applied  to  cases  where  both  parties  were 
domiciled  at  the  place  where  the  Contract  was  made ;  but  this 
distinction  has  not  been  observed  by  foreign  codes  or  jurista 

The  civil  code  of  France,  as  we  have  seen,  (t)  reproduces  the 
maxim  (u)  in  these  words  :  "  Ce  qui  est  ambigu  s'interprete  par 


"  trat  j^inclinerais  ponr  la  loi  dn  lien  da  oontrat  quand  lea  parties  n*oDt 
^'  pas  la  m^me  nationality ;  et  pom*  la  loi  du  domicile,  qnand  il  s'agit 
"  d*indiyidu8  de  la  m6me  nation  contractant  ensemble  en  pays  stranger/' 
MoMey  Le  Dr.  Canwi,  iL  193. 

(jt>)  Fcdix,  a.  94. 

(q)  Merlin^  Rep,  v.  Loi,  add.  p.  690. 

(r)  Dig.  L  t.  xix.  34  {De  reg.jur), 

(«)  Dig.  xxL  t.  i.  31  (20)  {jEdUiiio  edicto),  et  vide  Dig,  v.  t  i.  {De 
judiciis),  Dig,  xxi.  t.  ii.  6  (De  evict.) 

(0  Vide  ante, 

(u)  Art.  1159. 
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"  ce  qui  est  d'usage  dans  le  pays  oil  le  contrat  est  pass^," 
though,  according  to  FsbUx,  (x)  this  article  of  the  French  Code 
was  not  intended  to  refer  to  foreign  contracts.  But  Delvin- 
court,  (y)  Toullier,  («)  MerUn,  (a)  Mass^,  (6)  are  of  the  contrary 
opinion. 

DCLXXXT.  Merlin  founds  his  opinion  on  the  ground  that 
those  who  contract  in  a  state  must  he  holden  to  submit  them- 
selves to  the  Law  of  that  state.  Mass^,  pronouncing  this 
opinion  of  Merlin  to  be  a  resolution  of  one  question  by  an- 
other, puts  the  adoption  of  the  Law  of  the  state  on  the  ground 
that  there  is  no  other  Law  by  which  the  will  of  the  contract- 
ing parties  can  be  interpreted. 

But  Mass^  does  not  apply  this  rule  to  parties  domiciled  in 
the  same  state,  in  which  case  he  thinks  that  the  place  of 
execution,  in  the  absence  of  contrary  proof,  furnishes  the  rule. 
Mass^  further  agrees  with  Boullenois  and  Dumoulin  that  no 
rule  of  Law  over-rides  the  intention  of  the  parties  when  that 
can  be  discovered.  Dumoulin  therefore  says^  with  truth  as 
well  as  energy,  *'  Quia  putent  ruditer  et  indistinct^  quod  debent 
"  ibi  inspici  locus  et  consuetude  ubi  sit  contractus ;  quod  est 
**  falsum  ;  quin  imo  jus  est  in  tacitH  et  verisimili  mente  con- 
**  trahentium.'' 

DCLXXXII.  In  truth,  to  those  who  hold  absolutely  the 
doctrine  of  locus  regit  actum  as  applicable,  not  merely  to  the 
form  (a  subject  discussed  in  the  last  chapter),  but  to  the 
validity,  nature,  and  interpretation  of  the  obligation,  a  question 
of  no  mean  difficulty  presents  itself  for  solution — ^namely,  Is 
this  rule  applicable  to  foreigners  temporarily  commorant  or 
tranaieTii,  as  well  as  to  domiciled  persons  ?  Donelhia  observes^ 
with  respect  to  the  inercator,  the  advena,  and  the  movrUvs 
in  oauad  dotia,  that  these  persons  constitute  an  exception 


(x)  Fcdixy  B.  120. 

(y)  Und. 

(f)  Jbid. 

(a)  Rep.  v.  Loi,  add,  p.  690. 

(6)  Le  Droit  Comm.  ii.  163. 


I 
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to  the  Tvle,  that  the  defendant  must  defend  himself  vbi 
cordraacit,  because  in  these  special  cases  there  was  a  iocU 
agreement  to  the  contrary  in  the  original  Contract  (c) 

DCLXXXTIL  It  is  well  ofaeerved  by  Savigny,  {d)  that  there 
are  two  senses  in  which  the  expression  imierpreUdion  may  be 
used,  a  general  and  a  restricted  sensa  Axxsording  to  the 
former,  the  application  of  every  rule  of  Iaw  which  supplies 
what  is  not  literally  stated  in  the  Contract^  falls  under  the 
cal^ory  of  interpretation.  It  is  manifest,  however,  that  this 
generalisation  of  the  expression  deprives  it  of  any  proper  and 
peculiar  signification.  In  order  to  give  it  this,  a  restricted  sense 
must  be  imposed  upon  it ;  it  must  be  confined  to  cases  of 
doubt  arising  from  the  defective  structure  or  ambiguous  ex- 
pressions of  the  Contract.  It  is  a  question  of  tajcl,  like  the 
interpretation  of  a  Law.  The  object  is  in  both  cases  to  ascer- 
tain the  true  meaning  which  the  oral  or  written  words  were 
intended  to  conyey. 

It  is  in  this  sense  that  the  Roman  Lawyers  said,  "  Id  sequi- 
^  mur  quod  actum,  est,'*  (e)  ''  in  obscuris  inspid  solere  qvbod 
"  verisi/miUua  est,  aut  quod plerumque fieri  eolet"  (J) 

DCLXXXIY.  Interpretation  is  not  therefore,  according  to 
Savigny,  a  question  of  the  application  of  a  2ea;  2oci,  though  the 
local  language  may  serve  to  explain  the  mind  of  the  contract- 
ing parties ;  but  if  the  question  be,  what  place  furnishes  the 
language  whidi  is  the  subject  of  doubt,  Savigny  denies  that 
the  answer  can  be  either  the  place  in  which  the  Contract  waa 
entered  into,  or  the  place  in  which  it  is  to  be  executed. 

Savigny  illustrates  this  position  by  the  case  of  a  Contract 
effected  by  correspondence.    The  language  of  the  Contract  in 


(o)  Cwnm,  1.  xvii.  cap.  xiv.  p.  64,  ed.  Framcf.  169S. 

(d)  Savigny f  R.  R  .viii.  a.  374.  He  selects  as  the  priucipal  aQthora  on 
this  point  of  interpretation,  BoiUlenois,  t.  ii.  obs,  46,  10  rigle,  p.  489 — 
638; 

Story,  B.  272—280 ; 

WadUer,  ArchiofiU  die  Civil,  Praxis,  b.  xix.  s.  114—125. 

(e)  Dig.  L  1.  t.  xix.  34,  J)e  Reg.  Juris, 
(/)  lb.  114. 
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this  case  is  to  be  construed  by  the  usage  of  tiie  place  in  which 
the  writer  of  the  first  letter  dwelt,  not  by  theusage  of  the  place 
in  which  the  letter  was  received  and  accepted^  although  this 
is  the  place  in  which  the  Contract  was  concluded^  because  the 
writer  of  the  first  letter  must  be  presumed  to  have  had  the 
meaning  of  the  language  of  the  place  in  which  he  dwelt^  and 
from  which  he  was  writing,  present  to  his  mind  at  the  time. 

Wachter  furnishes  another  illustration  in  support  of  the 
same  position.  An  Insurance  Company  {g)  at  Leipsic  contained 
among  its  printed  terms  an  exception  in  the  case  of  a  disiur^ 
bance  of  tiie  puUio  peaoe  {AvfrvJvr^  ^metUe).  An  insured 
property  having  been  set  fire  to  from  without  (cmavwrtdf 
dehors)  the  question  arose  whether  the  company  were  pro* 
tected  by  the  exception,  inasmuch  as  the  legal  construction  of 
what  constituted  a  disturbance  of  the  public  peace  (AufrvAr) 
varied  in  di£ferent  statea  Wachter  rules  rightly,  according 
to  Savigny,  that  the  Saxon  Law,  under  the  dominion  of  which 
the  terms  of  the  insurance  were  made,  furnishes  the  true  in* 
tei-pretation. 

DCLXXXy.  The  domidl  is,  according  to  Savigny,  an  im-. 
portant  element  in  the  question  of  interpretation.  If  the 
Contract  be  made  orally  or  in  writing  in  tiie  place  in  which 
both  parties  are  domiciled,  the  language  of  that  place  is  un- 
questionably applicable  to  the  interpretation. 

This  is  not  necessarily  the  case  when  only  one  party  has  his 
domicil  in  that  place.  It  is  then  a  matter  of  inquiry  whether 
it  is  probable  that  the  non-domiciled  party  was  acquainted 
with,  and  intended  to  use,  the  language  according  to  its  mean- 
.ing  at  that  place. 

The  position  of  the  Roman  Law,  *'  Id  sequamur  quod  in 
"  regione  in  qud  actum  est,  frequentatur,''  (A)  is  not  opposed 
to  this  doctrine ;  for  this  text  proceeds  on  the  natural  supposi- 
tion that  both  parties  are  domiciled  in  the  place  of  the  Con- 
tract   The  same  remark  applies  to  another  passage :  *'  Si  fun- 


{g)  Fifty  apparently. 
(A)  Dig.  1. 1. 1.  xix.  34. 


496         JUS  GENTIUM — PRIVATB  INTERNATIONAL  LAW. 

"  du8  venierit  ex  conBuetudine  ejus  regionis  in  qua  negotium 
"  geetum  est  pro  evictione  caveri  oportet"  (i) 

DCLXXXYI.  Upon  the  same  principles  Savigny  contends 
that  you  cannot  consider  the  language  of  the  place  of  the 
execution  of  the  Contract  as  furnishing  the  invariable  guide 
for  its  interpretation ;  though  there  are  certain  portions  of  a 
Contract  to  it  may  be  so  considered  For  instance,  if  the 
Contract  stipulate  for  a  particular  sum  of  money,  merchan- 
dize according  to  a  particular  weight  or  measure^  a  quantity 
of  land  according  to  a  particular  measurement  in  a  particular 
country,  and  the  terms  of  the  Contract  which  express  the 
value  and  the  weight,  or  the  admeasurement,  admit  of  more 
than  one  interpretation,  the  interpretation  supplied  by  the 
language  of  the  place  of  execution  is  to  goVtsrn,  both  because 
that  was  in  all  probability  in  the  mind  of  the  contracting 
parties ;  and  because  it  would  not  unfrequently  be  impossible 
to  execute  the  Contract  according  to  any  other  interpreta- 
tion, (h)  Such  it  may  be  observed  is  the  express  provision 
upon  the  subject  in  the  Prussian  code.  (/) 

DCLXXXYII.  Here  again  it  is  to  be  observed  that  there 
are  passages  in  the  Roman  Law  which  are  apparently  but  not 
really  at  variance  with  these  principlea 

For  instance,  in  that  system  of  jurisprudence  it^is  said,  that 
in  the  case  of  a  stipulation  the  interpretation  is  to  be  against 
the  person  who  stipulates ;  (m)  in  the  case  of  sale,  against  the 
seller ;  (n)  in  the  case  of  letting,  against  the  proprietor  or  lessor. 


(t^  Big,  L  XXI,  t.  ii.  6. 

(k)  Savigny^  %b, ;  BauBenois,  p.  496-8. 

(0  A,L.Rl  Y,  a.  266-7. 

(m)  Dig,  xxxiv.  t.  v.  26 :  "  Cum  qnteritnr  in  stipulatione  quid  act!  sit 
"  ambiguitaa  contra  stipulatorem  est.*' 

76.  XXXV.  t  i.  38  (18) :  ^*  In  stipulationibus  cum  qu»ritur  quid  actum 
*'  sit^  verba  contra  stipulatorem  interpretanda  sunt.** 

(n)  Dig,  it  t.  xiv.  39 :  ^  Yeteribus  placet  pactionem  obscuram  vel 
"  ambignam  venditori  et  qui  locavit  nocere,  in  quorum  fuit  potestate 
"  legem  apertius  conscribere.**  76.  xviiL  t.  i.  21 :  "  Labeo  acripsit  ob- 
"  acuritatem  pactl  noeere  potiua  debere  venditori,  qui  id  dixerit  quam 
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The  reason  assigned  k,  that,  as  it  was  in  the  power  of  these 
parties  to  have  prevented  by  a  clearer  statement  any  doubt  as 
to  their  meaning,  the  difficulty  is,  in  fact,  imputable  either  to 
their  negligence  or  their  bad  faith. 

But  these  passages  expressly  apply  to  terms  or  words  which 
are  in  themadvea  obscure  or  equivocal ;  whereas  the  principles 
and  doctrine  of  interpretation  which  we  have  been  just  con- 
sidering apply  to  expressions  which  are  not  in  themaeivea 
obscure  or  equivocal,  but  have  different  meanings  in  different 
places,  though  in  each  place  their  meaning  is  clear  and  unam- 
biguous. 

DCLXXXVIII.  Savigriy  cofmpiwns  that  Story  and  a  host 
of  writers  resolve  the  question  of  interpretation  into  a  rule  of 
local  Law,  whether  it  be  the  place  of  making  or  executing  the 
obligation. 

Boullenoris,  (o)  Savigny,  (p)  Wachtei;  (q)  and  others  hold  that 
the  true  object  is  not  to  establish  an  inflexible  rule  of  Law,  but 
to  ascertain  in  each  case  the  real  intention  of  the  contracting 
parties  by  reference  to  the  general  rules  of  interpretation 
applicable  to  the  construction  of  oontract& 

DCLXXXIX.  It  is  a  matter  of  controversy  whether  a  limi- 
tation to  that  maxim  is  or  is  not  furnished  by  the  fact,  that 
the  Contract  is  made  m  transitu  by  two  foreigners  belonging 
to  the  same  country  and  not  domiciled,  but  merely  commorant 
in  the  place  where  the  Contract  is  made. 

BouUenois  (r)  and  other  jurists  are  of  opinion  that  in  thid 
case  the  Law  of  the  domidl  governs  the  Contract  Story 
observes,  "  Without  undertaking  to  say  that  the  exception  may 
**  not  be  well  fdunded  in  particular  cases,  as  to  persons  merely 


u 


emptor!:  qiiia  potait  re  integrft  rem  apertios  dicere.*'  lb.  1. 1.  17,  172: 
^  In  contrahendi  venditione  amblguom  pactum  contra  venditorem 
**  interpretandom  est." 

(o)  'Pp.  494—498. 

(p)  rUL  8.  374. 

(q)  Pctsdm. 

(r)  BottUenois,  2  Observe,  Ixvi.  pp.  456,  489,  490;  cited  Story,  a.  273. 

VOU  XV.  K  K 
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"  in  trcmaiUi,  it  may  imhesitatiiigly  be  said,  that  nothing  but 
"  the  clearest  intention  on  the  part  of  foreigners  to  act  upon 
"  their  own  domestic  Law,  in  exclusion  of  the  Law  of  the  place 
"  of  the  Contract,  ought  to  change  the  application  of  the 
"  general  rule.  And  indeed,  even  there,  if  the  performance  of 
**  the  Contract  is  to  be  in  the  same  country  where  it  is  made, 
"  it  seems  difficult  upon  principle  to  sustain  the  exception."  («) 

DCXC.  Faelix  decides  that  in  this  case  the  presumption  of 
Law  is  in  favour  of  the  place  where  the  Contract  is  perfected — 
that  is,  executed,  as  he  puts  it 

"  II  arrive"  (he  says)  "  par  fois  que  les  parties  n^gocient  une 
"  convention  pendant  qu*elles  parcourent  ensemble  divers  lieux, 
"  quel  sera  alors  le  locus  contractus  ?  Ce  sera  cdui  doms  lequd 
"  le  Contrat  est  devenu  parfait.  En  effet,  c'est  U  seulement 
"  que  le  duorwm,  pluriumve  in  unum  pUidtum  consensus  {t) 
*'  est  intervenu :  la  plupart  des  auteurs  sent  d'aocord  sur  ce 
"  point"(u) 

Titman  and  Wachter,  however,  think  that  the  engagement 
of  each  party  should  be  decided  by  the  Law  of  the  domicil  of 
each. 

Eichhom  is  of  opinion  that  each  of  the  parties  is  limited  to 
such  rights  as  the  accidental  place  in  which  he  happens  to  put 
in  force  the  Law  may  furnish. 

''Mais''  (continues  Faelix)  ''alors  il  n'auroit  pas  de  con- 
"  sentement  mutuel  des  parties  in  idem  pladtum,  et  par  cons£- 
"  quent  pas  de  Contrat :  done  ces  deux  systemes  sent  inadmia- 
"  sible." 

DCXCL  It  should  seem  that  proof,  that  the  parties  were 
ignorant  of  the  Law  of  the  place  of  the  Contract,  would  greatly 
strengthen  the  reason  for  the  exception  in  such  a  case.  If 
the  parties  intended  that  the  Contract  should  be  performed 
where  it  was  made,  the  presumption  would  be  very  strong 
that  they  intended  the  Law  of  the  place  to  govern  it 

(«)  Story y  8.  273. 

(0  Dig.  L  iL  t.  xiv.  1,  De  PactU:  "  Et  est  pactio  duorum  pluriumve 
**  in  idem  placitum  coDsensas.** 
(m)  Fcdix,  8.  104. 
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The  case  of  a  foreigner  contracting  with  a  native  is  materi- 
ally different 

DCXCII.  It  is  said,  and  as  it  should  seem  with  perfect 
justice,  that  a  Contract  being,  though  valid  in  the  place  it  is 
made>  invalid  if  it  be  at  variance  with  the  Law  of  the  place  of 
its  performance,  the  converse  proposition  is  true ;  viz.,  that  a 
Contract  invalid  where  it  is  made  is  valid  if  in  accordance  with 
the  Law  of  the  place  of  its  performance. 

Upon  this  point  the  courts  of  England  and  the  North 
American  United  States  appear  to  be  agreed.  It  is  diiefiy  on 
questions  of  interest — a  subject  to  be  presently  discussed — 
that  this  position  of  Law  has  been  enunciated,  (a;) 

DCXCIIL  It  will  be  observed  that  all  the  rules  collected 
and  laid  down  by  Story  respecting  what  he  designates  the 
validity,  the  Tiatv/re,  the  obligation^  the  interpretation  of  con- 
tracts, presuppose  or  assume  that  the  place  of  performaTice 
and  the  pUice  of  the  making  of  the  Contract  are  identical. 
But  when  they  are  not  so — ^that  is,  neither  by  express  statement 
nor  by  tacit  implication — then  these  incidents  of  the  Contract 
are,  in  conformity  with  the  presumed  intention  of  the  parties^ 
to  be  governed  by  the  Law  of  the  place  of  performanca(2^) 

In  truth,  this  proposition  was  established  by  Lord  Mansfield, 
the  creator  of  our  commercial  Law,  in  one  of  the  earliest  cases 
which  he  decided :  "  The  Law  of  the  place"  (he  said)  "  can  never 
"  be  the  rule  where  the  transaction  is  entered  into  with  an 
"  express  view  to  the  Law  of  another  country,  as  the  rule  by 
*'  which  it  is  to  be  govemed."(^) 


(j?)  De  Pace  v.  Humphreys,  20  Martin  (American),  p.  1,  30. 
Connor  v.  Betlamont,  2  Aik,  R,  381  {Lord  Hardtncke). 
Stapleton  v.  Conway,  3  Atk.  R.  727 ;  1  Veeey's^,  427. 
Dewar  v.  Span,  3  Dumford  and  East,  425. 
Story,  8.  305. 

2  Kent's  Comm.  (1851),  p.  576,  lect.  39. 
(y)  S.  280. 

Andrews  v.  Pond,  13  Peter's  {American)  Rep.  65;  leading  case  in  the 
United  States  of  North  America. 

(2)  Robinson  v.  Bland,  2  Burrows'  Rep,  1077-8. 

kk2 
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DCXOIV.  If  no  place  of  performance  be  specified  in  the 
Contract,  or  it  be  of  such  a  character  as  to  admit  of  being  per- 
formed any  where,  then,  according  to  the  jurisprudence  of 
England  and  the  United  States,  it  is  governed  by  the  Law  of 
the  place  in  which  it  is  made,  (a)  So  in  a  leading  case  decided 
by  the  House  of  Lords,  Lord  Brougham,  speaking  of  a  bill  of 
exchange,  drawn  and  accepted  in  Paris  by  a  Scotchman 
domiciled  in  Scotland,  said,  "  This  therefore  must  be  taken  to 
"  be  a  French  debt,  and  then  the  general  Law  is,  that,  where 
"  the  acceptance  is  general,  naming  no  place  of  payment,  the 
''  place  of  payment  shall  be  taken  to  be  the  place  of  the  con- 
"  tracting  of  the  debt"(6) 

Acting  on  this  principle  the  North  American  United  States 
Courts  have  holden,  that  an  antenuptial  Contract  made  in 
reference  to  another  country,  as  the  future  domicil  of  the 
parties,  is  governed  by  the  Law  of  that  domicil  as  to  rights  of 
personal  property,  (c)  and  also,  that  if  a  merchant  in  America 
orders  goods  from  England  and  the  English  merchant  executes 
the  order,  the  Contract  is  governed  by  the  Law  of  England  on 
the  groimd  that  the  Contract  is*there  consummated ((2) 


(a)  Storey  8.  282,  317,  345,  346. 

(6)  Don  V.  LippmaUy  5  Clarke  d;  Finndley's  Rep,   1,  12,  13:    mde 
polity  in  chapter  on  lex  mercatoria^  the  leading  case  of  the  Milbum. 

(c)  Le  Breton  v.  MUes,  New  York  Court  of  Chancery,  8  Paigey  261. 
11  Kent  Comm,  676  (460),  note. 

(d)  Whiston  v.  Stodder,  8  Martin's  Louis.  Hep.  93  f  11  KmU,  576. 
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CHAPTER  XXXVL 

CONTRACT  —INTERPRBTTATION— MERCHANT  ACCJOUNTa 

DCXCV.  We  have  now  to  consider  the  second  division  of 
this  subject ;  viz.,  the  immediate  effects  (a)  of  an  obligation,  those 
which  are  derived  from  the  very  nature  of  the  obligation  or 
the  exercise  of  the  rights  directly  flowing  from  it ;  e.  g,,  in  a 
Contract  of  buying  and  selling,  the  delivery  of  the  thing 
bought  and  the  payment  of  the  price  for  which  it  is  bought 
are  two  immediate  effects  of  the  Contract  If  the  contracting 
parties  have  chosen  to  make  a  power  of  repurchase  or  redemp- 
tion a  part  of  the  Contract,  that,  though  not  belonging  ab- 
stractedly speaking  to  the  obligation  would  by  their  act  become 
one  of  the  immediate  effects  of  it  (b) 

DCXCYI.  In  the  event  of  doubt,  such  as  must  often  arise 
in  cases  of  a  mixed  nature,  whether  the  parties  had  reference 
to  the  place  of  the  making  or  the  place  of  the  performance  of 
the  Contract,  the  inclination  of  the  judges  in  the  United 
States  of  North  America,  which  would  probably  be  followed 
in  England,  has  been  to  adopt  the  Law  of  the  place  of  making. 

DCXCVII.  With  respect  to  a  class  of  immediate  effects  of 
Contract  of  great  importance  to  the  commercial  code, — namely, 
the  matter  of  adva/nces  and  sales,  and  m/utiial  accounts  of 
credit  and  debt  between  merchants, — the  courts  of  the  North 
American  United  States  have  decided  that  advances  are  to  be 
governed  by  the  Law  of  the  place  where  they  are  advanced ; 
sales  of  goods  by  the  Law  of  the  place  where  they  are  re- 


(a)  Vide  ante,  p,  483. 
(6)  RoccOf  p.  329. 
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ceived.(c)  The  rule  has  received  practical  illustration  more 
frequently  in  the  case  of  halomcea  of  accounts.  For  instance, 
a  case  arose  in  which  goods  had  been  consigned  for  sale  in 
Trieste  by  a  merchant  of  Boston,  and  advances  were  made  by 
the  agent  of  the  consigners  in  Boston,  to  an  amount  exceeding 
the  amount  of  the  proceeds  of  the  goods  when  sold.  The  con- 
signers brought  a  suit  to  recover  the  balance,  and  the  question 
was  at  what  rate  of  exchange  the  balance  should  be  allowed : 
this  raised  an  earlier  question — viz.,  where  was  the  balance 
reimbursable  ?  at  Boston,  or  Trieste  ?  The  court  held  at  Boston, 
where  the  advances  had  been  made,  and  consequently  allowed 
the  par  of  exchaTige  at  Boston  where  it  was  payable ;  but  it 
held  that  if  the  advance  had  been  made  at  Trieste  the  balance 
would  have  been  reimbursible  there,  (d) 

DCXOVIIL  This  case,  it  will  be  observed,  introduces  the 
question  of  agency  in  its  effect  upon  the  mterpretation  of 
foreign  contracts. 

The  decision  in  it  was  delivered  by  Story  from  the  judgment 
seat^  and  it  is  at  variance  with  a  later  case  decided  in  Louisi- 
ana. In  that  case  an  advance  had  been  obtained  in  Louisiana 
from  an  agent  of  a  foreign  principal  residing  there,  on  mer- 
chandize to  be  shipped  to  and  sold  by  the  latter  abroad ;  the 
proceeds  of  the  sale  fell  short  of  the  advancea  It  was  decided 
that  the  rate  of  interest,  on  a  balance,  due  to  the  foreign 
principal,  by  reason  of  this  deficiency,  must  be  determined  by 
the  Law  of  the  domicil  of  the  principal,  where  the  merchan 
dize  was  sold. 

The  judges  said,  that,  though  this  decision  conflicted  with 
that  of  Story,  it  was  in  accordance  with  the  general  mercantile 


(c)  Stojy,  B.  282,  3,  4,  4a,   Leading  North  American  cases  appear 
to  be — 
Corlidge  v.  Poor,  15  Massachtuets  Eep,  427. 
Bradford  ▼.  Harvey,  13  Mass.  18. 
MUne  y.  Morton,  6  Binnejf's  Bep.  353,  359,  365, 
Consequa  v.  Fanning,  3  Johnson's  Bep,  587,  6ia 
{d)  Story,  s.  284o. 
Grant  v.  Hexley^  3  Sumner  s  (Amer.)  Bep,  623 
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opinion,  which  in  a  matter  of  this  sort  was  entitled  to  great 
weight  (e) 

DCXCIX.  The  Roman  Law  enumerates,  with  its  usual  per- 
spicuity and  conciseness,  the  categories  of  this  class  of  conven- 
tions. "  Labeo  ait  convenire  posse  vel  re  vel  per  epistolam, 
"  vel  per  nuncium,  inter  absentes  quoque."  (/) 

DCC.  Savigny  (g)  considers  the  cases  of  a  Contract  con- 
cluded by  correspondence,  a  Contract  signed  at  different  places, 
a  Contract  entered  into  by  the  oral  declarations  of  an  agent 

The  more  general  opinion  of  continental  and  especially  (Ger- 
man jurists  is,  that  a  Contract  by  correspondence  is  made  in 
that  place  in  which  the  first  letter  was  received  and  answered 
in  the  affirmative.  The  Law  of  this  place,  they  say,  governs 
the  Contract  Savigny,  however,  rejects  this  opinion :  he  com- 
pares the  writer  of  the  letter  to  the  traveller,  who,  for  the  pur- 
pose of  making  a  Contract,  pajrs  a  transient  visit  to  the  i>arty, 
with  whom  he  is  about  to  contract ;  and  Savigny  observes,  that 
if  their  Contract  be  completed  it  would  be  governed  a£  to  its 
legal  consequences,  not  by  the  Law  of  the  place  where  the 
traveller  sojourned  for  the  moment,  but  by  the  Law  of  the 
place  in  which  the  Contract  was  to  be  executed  And  so  in 
the  case  of  a  Contract  concluded  by  correspondence,  the  Law 
of  tho  place  of  the  intended  execution,  if  any  place  be  desig- 
nat.ed,  governs  the  Contract ;  and  if  no  place  of  execution  be 
specified,  each  of  the  contracting  parties  may  invoke  the  Law 
of  his  domicil.  Qi) 

According  to  the  Prussian  Code,  when  the  Law  of  the 
respective  domicils  is  different,  that  Law  which  is  most  favour- 
able to  the  maintenance  of  the  Contract  is  to  be  followed  (i) 

If  the  Prussian  Courts  had  to  decide,  not  on  the  maintenance 


ifi)  BaUister  v.  Hamilton^  3  Louts.  Ann,  R,  {Anier,)y  401. 

SUmf  (5th  ed),  s.  284-6. 

(/)  Dig,  1.  ii.  t.  xiv.  2. 

{g)  VIII.  8.  373,  ni  A. 

(A)  "  So  gilt  fiir  jede  Partei  dasEeclit  ihres  Wohiisitzes."  Savigny ,  ib. 

{%)  A.  L,  R.  i,  Y.  B.  113,  114. 

Savignf/y  viii.  s.  373. 
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but  on  the  execution  of  the  Contract,  Savigny  says  the  spirit 
of  the  Prussian  Law  would  apply  to  each  party  the  Law  of  his 
domiciL 

Grotius  says,  that  a  Contract  by  correspondence  (per  literas 
inter  dbsentes)  ought  to  be  governed  jure  solo  ncUurce ;  but 
what  Law  would  be  enforced  by  the  jus  naturce  in  this  in- 
stance he  does  not  specify,  though  it  would  appear  that  it  was 
not  the  Law  of  the  place  in  which  the  Contract  was  actually 
entered  into,  (k) 

DCCL  The  Courts  of  the  North  American  United  States 
have  established  the  following  propositions,  that — 

1.  Where  a  travelling  agent  to  procure  orders  for  goods,  but 
without  authority  to  sell,  transmitted  from  one  state  to  his 
priucipal  in  another  state  an  order  for  goods  to  be  sent  to 
persons  in  the  first-mentioned  state,  and  the  goods  were  so 
sent>  it  was  held  that  the  sale  was  made  in  the  state  where 
the  principal  was,  and  that  its  legality  must  be  governed  by 
the  Law  of  that  state,  (t) 

2.  (m)  A  promissory  note  executed  in  Canada,  and  no  place 
of  payment  mentioned,  is  to  be  treated  as  a  note  of  that  place^ 
find  the  rights,  duties,  and  obligations  growing  out  of  it,  are  to 
be  determined  by  the  laws  of  that  provinca  {n) 

3.  Sureties,  indorsers,  and  guarantees  are  liable  according 
to  the  Law  of  the  place  of  their  Contract  (o) 

^.  The  Laws  of  thi^  state  where  a  note  is  made  payable 


(k)  ^  Quare  etiam  si  peregrinos  cnm  cive  paciscator  tenebitur  illis 
"  legibus**  (that  is,  the  Law  of  the  civU) ;  "  quia  qui  in  loco  aliqno  con- 
"  trahit,  tanquam  subditus  temporarius  legibus  loci  snbjicitnr.  Pland 
*'  aliud  erit  si  in  mari  pactio  fiat  aut  in  vacu&  insulfi,  aut  per  literas 
**  inter  abeentes ;  Talia  enim  pacta  jure  solo  natoree  reguntor.**  lib. 
xi.  c.  9,  5,  3. 

(t)  WooUeyy.  Bailey,  7  Foster  Q^.'B.),217. 

Smith  V.  Smith,  7  /W«r.(N.  H.),  244. 

(m)  Vide  pott,  Chapter  on  Bills  of  £xchauge, 

(n)  Pech  V.  Hibbard,  26  Vt,  (3  Deane),  698. 

(o)  Walker  v.  Forbee,  26  Ala.  139, 
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govern  the  liabilities  of  the  parties  thereto ;  and  such  laws 
must  be  pleaded  and  proved  as  matters  of  fiict  (p) 

DCCII.  (g)  Casaregis,  whose  reasoning  is  adopted  by 
Story,  (r)  points  out  that,  when  a  merchant  orders  his  cor- 
respondent to  buy  goods  for  him  in  a  foreign  country,  and  the 
correspondent  executes  the  order  by  buying  the  goods  of  a 
third  person,  two  contracts  are  created;  "  duo  perficiuntur 
^'  contractus,  Primus,  mandati,  inter  mandantem  et  man- 
**  datoriimi  alter,  eTaptianis  et  respective  venditionis  inter 
"  eundem  mandatorium,  uti  emptorem  nomine  mandantis,  et 
^*  venditorem  f  and  he  adds  both  these  contracts — ^namely, 
that  of  mandate  between  principal  (mcmdana)  and  agent 
(inandaiaTiue)^  and  that  of  purchase  and  sale  between  the 
vendor  and  the  agent,  as  purchaser  in  the  name  of  the  prin- 
cipal, are  completed  or  created  in  the  place  or  residence  of  the 
agent  or  Tnandatarius. 

The  doctrine  of  Casaregis  on  this  subject  has  been  ac- 
cepted both  by  England  (a)  and  the  North  American  United 
States,  (t) 


(p)  Pryor  v.  Wright,  14  Ark,  (1  Bwrb:),  189. 

For  notes  of  the  above  cases,  see  Putii&m*8  United  States  Annnal 
Digest,  vol.  ix.  (1855),  p.  378. 

{q)  Discursus  legalea  de  Commercto,  179,  s.  1,  2. 

(r)  JS^ory,  s.  285. 

(«)  "  If  I  residing  in  England  send  down  my  agent  to  Scotland,  and 
**  he  makes  contracts  for  me  there,  it  is  the  same  as  if  I  myself  went 
"  there  and  made  them,'*  the  Lord  Chancellor  observed,  in  Pattuon 
V.  MUls,  1  Dow.  A  Clarke,  lUp.  342. 

The  same  Law  has  been  laid  down  with  respect  to  an  English  corpo- 
ration contracting  by  its  agent  in  Scotland ;  the  Contract  is  to  be  con- 
sidered a  Scotch  Contract.  Albion  F,  A  L.  Luurance  Company  v.  MUUy 
3  WiUon  db  Shaw,  Rep,  218,  233. 

(0  Stoiy  remarks  (s.  286,  note  2),  on  the  difficulty  of  reconciling  this 
doctrine  with  what  appeared  to  be  the  opinion  of  the  court  and  counsels 
in  Acebar  v.  Levi,  10  Bingham's  Rep.  376,  379,  381,  the  place  oi  payment 
and  delivery  is  in  that  case  different  from  the  place  of  Conbxut :  no 
decision,  however,  hostile  to  the  opinion  in  the  text  was  given.  Cf.  Story, 
s.  262a.  n.  1,  s.  318,  u.;  Vidal  v.  Thompson,  11  Martin  (Amer.)  Rep. 
23,25. 
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DCCIII.  A  similar  principle  is  applied  by  Casaregis  and 
adopted  by  Story  as  to  the  ratification,  (u)  by  a  correspondent, 
of  a  purchase  made  by  an  agent  without  orders.  The  Contract 
is  to  be  considered  as  governed  by  the  Law  of  the  place  of  pur- 
chase, and  not  by  the  Law  of  the  place  of  ratification,  because 
that  refers  back  to  the  place  and  time  of  purchase,  (x) 

In  accordance  with  this  doctrine  the  acceptance  by  a  person 
in  one  country  of  a  bill  drawn  upon  him  by  a  person  in  another 
country,  is,  as  will  be  seen,  (y)  a  Contract  in  the  place  where 
the  acceptance  is  made,  (z) 

(a)  Savigny  admits  that  this  case  aJBEbrds  a  just  exception  to 
the  nile,  that  the  Law  of  the  domicil  of  each  subscriber  or  ac- 
ceptor {Unterzeickner)  should  govern,  and  cites  the  Prussian 
Law,  which  is  the  general  Law  of  Germany,  on  this  point :  by 
this  Law,  every  engagement  resulting  from  a  bill  of  exchange 
is  governed  by  the  Law  of  the  place  in  which  the  engagement 
is  made ;  if,  however,  the  bill  be  invalid  by  the  law  of  the 
place  in  which  it  is  made,  but  valid  according  to  German  Law, 
subsequent  endorsements  made  in  Germany  are  valid  ;  and  a 
bill  drawn  in  a  foreign  land  between  two  Germans,  if  confor- 
mable to  the  German  Law,  is  valid  in  Germany.  (6) 

DCCI V.  Hertius  takes  this  view  of  a  conflict  of  laws  between 
the  place  of  Contract  and  the  place  of  ratificatioa  If  the 
ratification  have  for  its  object  to  supply  additional  proof  or 
strength  to  the  Contract  (ad  conciUcmdam  contractwi  majo- 
rem  fi/iem),  then  the  Law  of  the  place  of  the  Contract  is  to 
prevail ;  but  if  the  ratification  gives  validity  to  the  Contract 
(ut  contractus  sit  validv^),  then  the  Law  of  the  place  of  the 
ratification  is  to  prevail 

(u)  Baiifioation  is  ranked  by  Fcdix  among  the  acddetUal  consequences 
of  a  Contract,  s.  113 ;  vide  post, 
(x)  Casaregis'  Disc.  179,  8.  20,  64,  76,  80, 83 ;  cited  Stoiy,  e.  286,  n. 
(y)  Vide  postf  separate  chapter  on  this  subject. 
(»)  Story,  8.  286. 
P.  Voet,  De  Stat.  s.  9,  c  2,  s.  14. 

(a)  VIIL  8.  373,  111. 

(b)  Preussiche  Oesctz:  Sammluiig  (1849),  68. 
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This  view  does  not  seem  unreasonable,  though  Story  ap- 
pears to  discountenance  it  (c) 

DCCV.  A  difficult  question  (d)  upon  the  Law  of  agency  (c) 
may  arise  out  of  mandatory  or  procuratorial  instruments,  called 
in  England  letters  of  attorney  or  proodes.  It  may  be  that  a 
person  resident  in  one  state  has  authorized  by  a  letter  of 
attorney,  duly  executed  in  that  state,  his  agent  in  another 
state  to  sell  some  moveable  property  in  this  second  state.  The 
principal  dies,  the  agent  sells  the  property  in  ignorance  of  but 
after  the  death.  By  the  Law  of  some  states — e.  g.,  Massar 
chusetts — the  death  of  the  principal  revokes  the  letter  of  attor- 
ney, and  the  act  of  the  agent  would  be  invalid ;  by  the  Law  of 
other  states — e.  g,,  France  and  Louisiana — the  act  of  the  agent 
done  in  bond  fide  ignorance  of  the  death  of  the  principal  would 
be  valid.  (/) 

If  the  principal  reside  in  the  state  the  Law  of  which  revokes 
the  letter  of  attoraey,  and  the  agent  in  the  state  the  Law  of 
which  upholds  it,  which  Law  shall  govern  this  Contract  ? 

Though,  as  Story  (g)  remarks,  there  be  no  doubt  that  when 
an  authority  is  given  to  an  agent  to  transact  business  for  a 
principal  in  a  foreign  state,  the  authority  is,  in  the  absence  of 
proof  to  the  contrary,  to  be  construed  and  enforced  according 
to  the  Law  of  that  foreign  state,  yet  Story  cannot  discover  that 
this  question  has  ever  been  decided  '^  either  at  home  or  abroad." 


(c)  &  286a. 

fferiii  opera  de  CoRis,  Legume  b.  4,  n.  55. 

The  questions  arising  from  the  agency  of  the  master  of  a  ship  will  be 
considered  in  a  separate  chapter  on  Mercantile  Law. 

(cT)  Story,  s.  286c?. 

(«)  It  IB  discussed  here,  though,  strictly  speaking,  perhaps,  it  belongs 
to  the  category  of  mediate  effects :  vide  ante^  p.  483,  etpoet, 

(J)  Story,  Conflict,  s.  286(d) ;  on  Agency,  s.  488-9. 

Code  CivU  of  Louisiana,  300. 

Code  Civil  (France),  AH.  2008. 

Pothier,  Ohlig,  n.  81. 

(g)  S.  286fl?. 

Owings  v.  Hvll,  9  Peter's  (Afiier)  Rep,  607,  62^-8. 
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It  would  seem,  however,  that  his  opinion  rather  inclines  to 
holding  that  the  Law  of  the  state  in  which  the  principal  redded 
should  prevail  (h)  But  surely  the  first  principle  of  Private 
International  Law — namely;  the  duty  as  well  as  the  expedience 
of  upholding,  wherever  it  is  possible,  b(md  fide  transactions 
with  the  subjects  of  foreign  states — leads  to  a  different  con- 
clusion, and  is  in  accordance  ¥rith  the  doctrine  of  France  and 
Louisiana. 

DCCVI.  This  portion  of  the  sulgect,  relating  to  the  law 
applicable  to  contracts  concluded  by  a  correspondence,  may  be 
not  impertinently  closed  by  the  statement  of  Savigny  s  opinion. 
He  observes  that — 

'^  The  greater  number  of  contracts  flow  from  the  personal 
**  agreement  of  two  parties.  In  this  case  the  place  in  which 
**  the  parties  are  bodi  present^  is  also  the  place  in  which  the 
"  obligatitxi  originates.  This  is  the  road  which  is  most  usually 
^  travelled,  but  it  may  be  departed  from  by  various  way& 

"  ¥or  instance,  a  particular  Law  or  the  will  of  the  parties 
^  may  render  the  observance  of  certain  formalities  necessary  to 
^  the  validity  of  the  Conti*act ;  such  as,  that  the  Contract 
*'  should  be  reduced  into  writing,  or  that  there  should  be  the 
"  intervention  of  a  notary  public  or  of  a  court  of  justice. 

**  In  such  cases  the  true  place  of  the  Contract  is  the  place 
"  in  which  these  formalities  are  executed,  for  previously  to 
«  their  execution  neither  party  is  obUgeA 

"  A  more  difficult  and  a  more  frequent  case  is  one  in  which 
''  the  Contract  is  made,  not  by  the  parties  in  person,  but  by 
**  the  intervention  of  an  agent,  or  by  deeds  signed  in  different 
"  places,  or,  lastly,  by  the  means  of  a  simple  correspondence 
"  by  letter.  As  to  this  class  of  cases  there  is  a  great  difference 
"  of  opinion ;   such  a  case,  in  fact,  embraces  three  distinct 


(A)  The  analogies,  moreover,  to  which  Story  refers  as  to  the  limited 
authority  of  the  master  of  a  ship  are  questionable.  VioU  poti,  chapter  in 
which  the  Private  International  Law  with  respect  to  ships  and  shipping 
is  considered. 
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'^  questions,  although  the  greater  number  of  writers  have  not 
"  discriminated  them." 

1.  In  what  place  was  the  Contract  made? 

2.  What  place  furnishes  the  jurisdiction  over  it  ? 

3.  What  place  furnishes  the  local  Law,  to  which  it  is  sub- 
ject? 

''  Upon  the  first  question  I  do  not  hesdtate  to  answer,  that 
**  the  place  of  the  Contract  was  the  place  in  which  the  first 
*'  letter  was  received,  and  from  which  an  affirmative  answer 
''  was  sent ;  because  there  was  expressed  the  agreement  be- 
"  tween  the  wills  of  the  parties. 
**  The  writer  of  the  first  letter  is  therefore  to  be  considered 
as  having  betaken  himself  to  the  residence  of  the  other 
party,  and  there  to  have  received  his  consent 
"  This  doctrine  has  been  adopted  by  various  writers ;  others, 
'*  on  the  contrary,  raise  against  it  the  following  objections. 

*'  The  affirmative  answer  might  have  been,  they  urge,  with- 
^  drawn  before  it  reached  its  destination ;  or  have  been  an- 
^  nulled  by  a  revocatory  declaration :  the  Contract,  therefore, 
"  is  only  complete  in  that  place  in  which  the  writer  of  the 
**  first  letter  received  the  answer,  and  became  aware  of  the 
**  consent  of  the  other  party. 

But  it  cannot  be  admitted  that  we  may  set  aside  the  true 
principles  of  Law  on  account  of  so  exceptional  a  case.  It 
most  frequentiy  happens  that  the  two  declarations  succeed 
"  each  other  without  the  least  difficulty  of  the  kind  suggested ; 
"  and  if  such  difficulty  should  appear,  the  question  could  not 
'^  be  decided  without  regard  being  had  to  a  number  of  particu- 
'Mar  circumstances;  so  that  for  such  a  case  the  perfectiy 
arbitraiy  rule,  which  those  who  oppose  my  opinion  lay 
down,  would  be  wholly  insufficient 

I  pass  on  to  the  second  question,  in  what  place  does 
**  the  jurisdiction  over  the  obligation  exist  when  the  Contract 
^  is  affected  through  the  medium  of  a  correspondence  by 
"  letter  ? 

"  It  might  be  answered,  according  to  analogy,  in  that  place 
**  in  which  the  first  letter  was  received,  and  followed  by  an 
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"  affirmative  answer.  But  this  is  absolutely  inadmissible.  In 
''  truth,  the  sender  of  the  first  letter,  can,  at  the  utmost,  be 
''  only  likened  to  a  traveller ;  certainly  not  to  one  who  has 
"  established  a  permanent  residence  at  the  domicil  of  the  other 
'^  party :  he  has  not  therefore  submitted  himself  to  the  juris- 
*'  diction  of  that  place. 

"  A  Contract  made  through  the  medium  of  a  correspon- 
"  denoe,  can  only,  in  its  relation  to  each  party,  be  considered 
'^  as  having  been  made  at  his  own  domicil,  and  as  subjected  to 
"  the  special  jurisdiction  which  appertains  to  every  obligation 

considered  in  and  by  it8elf ;  if,  nevertheless,  the  Contract 
specified  the  place  of  its  execution,  this  specification  would 
*'  determine  the  jurisdiction  over  the  obligation. 

"  The  particular  nature  and  exigencies  of  a  Contract  affected 
"  by  Promissory  Notes  or  Bills  of  Exchange  introduce  impor- 
^'  tant  modifications  of  these  principles  Thus  in  that  Law  of 
"  Prussia  which  was  the  means  of  bringing  about  the  new 
"  Law  on  Promissory  Notes  and  Bills  of  Exchange  throughout 
"  Germany — it  was  provided  that  not  only  did  the  place  of 
"  payment  and  of  domicil  determine  the  jurisdiction,  but 
*'  that  every  party  liable  upon  the  Promissory  Note  or  Bills 
''  of  Exchange  might  be  cited  before  that  tribunal  in  which 
"  an  action  upon  the  note  or  bill  had  once  been  brought 
"  founded.'' 

As  to  the  third  question^  (t)  Savigny  is  of  opinion  that  the 
local  Law  is  that  of  the  place  of  execution  if  any  be  specified ; 
if  none,  then  each  party  remains  subject  to  the  Law  of  his  own 
domicil. 

DCCYII.  The  Prussian  Code  provides  that^  when  a  different 
Law  prevails  at  each  domicil  as  to  the/orm  of  the  Contn&ct^  that 
Law  shall  be  followed  which  best  nift.infa.iTMi  the  Contract  It 
would  be,  Savigny  thinks,  in  accordance  with  the  spirit  of  this 
Law  to  apply  to  the  debt  or  obligation  of  each  party  the  Law 
of  his  own  domidl     He  again  excepts,  on  account  of  their 


(»)  vnL  fl.  373. 
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peculiar  character,  notes  and  bills  (k)  from  the  application  of 
this  principle. 

DCC  VIII.  It  has  been  already  observed  (Z)  that  Grotius,  (m) 
speaking  of  a  "  pactio,  inter  absentes  per  literas,  "  has  said* 
"talia  enim  pacta  solo  jure  naturce  reguntur."  Savigny 
regrets  that  writers  who  maintain  this  opinion  have  not  stated 
in  what  treatise  of  natural  Law  directions  upon  the  subject  are 
to  be  found. 

DCCIX.  Among  the  im7nedia;te  effects  of  the  Contract, 
Faelix  includes  the  delivery  of  the  thing  sold,  the  payment  of 
the  price,  the  actions  of  buyer  and  seller,  the  rights  of  rescind- 
ing or  dissolving  the  Contract  for  whatever  legal  cause. 

DCCX.  So  also  the  obligation  of  the  seller  to  bear  the 
loss  of  the  thing  sold,  occasioned  by  his  mora  of  the  seller, 
and,  Demangeat  adds,  the  obligation  of  the  buyer  to  pay 
the  price  notwithstanding  the  loss  of  the  thing  sold,  when  that 
loss  has  not  been  caused  by  the  act  or  £Etult  of  the  seller,  the 
obligation  to  pay  interest  and  all  incidents  connected  with  it, 
but  not  of  damage, — ^the  question  whether  the  obligation  be 
real  or  personal — whether  the  obligors  are  singly  or  jointly 
responsible,  the  question  of  acquittal  or  discharge  of  the  obli- 
lation. 

DCCXI.  Of  these  conseqv^encea  or  effects  of  the  Contract, 
the  following  have  been  the  principal  subject  of  discussion 
in  the  English  and  North  American  Courts. 

DCCXII.  The  question  as  to  what  Law  shall  govern  the 
repayment  of  advances  made  by  a  merchant  in  one  "fetate,'  at 
the  request  of  a  merchant  resident  in  another. 

The  North  American  United  States  Courts  have  holden, 
that  the  undertaking  of  this  Contract  is  to  replace  the  advance 
at  the  place  in  which  it  is  actually  made,  and  therefore  the 
merchant  who  makes  the  advance  is  entitled  to  have  it  re- 
placed there,  and  to  receive  interest  according  to  the  Law 


(^)  Viclepost,  separate  chapter  on  this  subject. 

(0  Vide  ante,  p.  604. 

(m)  DeJ,B,et  P.  1.  ii.  c.  11,  v.  3. 

See,  too,  ffert.  de  commecUu  lUerarum,  &  16,  19  (Comm.  vol.  1,  p.  243). 
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of  that  place.  So  the  United  States  Courts  have  also  decided, 
that  where  a  proposal  to  purchase  goods  is  made  by  letter  sent 
from  one  state  to  another  state,  and  is  assented  to  in  the 
latter  state,  that  the  Contract  of  sale  is  made  in  the  latter 
state,  (n) 

It  is  of  course  competent  to  the  contracting  parties  to  stipu- 
late that  the  advance  shall  be  replaced  and  the  interest  pidd 
in  some  other  place,  or  according  to  the  Law  of  some  other 
place. 

So  if  a  security  for  a  debt  be  given  by  a  merchant  in  one 
state,  at  the  request  of  a  merchant  in  another,  the  Law  of  the 
place  in  which  the  security  is  given  governs  the  contract,  (o) 

DCCXIII.  On  the  same  principle  as  that  mentioned  in  the 
last  paragraph,  if  a  loan  be  made  in  one  state  and  security 
given  for  its  repayment  in  another,  the  Law  of  the  place  of 
the  loan  governs  the  Contract,  for  it  is  there  that  the  money 
is  covenanted  to  be  repaid. 

But  again  :  it  must  be  observed,  that  the  express  or  implied 
will  of  the  contracting  parties  may  prevent  the  operation  of 
this  general  rule.  For  instance,  if  the  security  be  a  mortgage, 
and  that  mortgage  is  to  be  actually  executed  in  a  foreign 
state,  and  the  money  paid  there,  that  is  the  place  of  the  fulfil- 
ment of  the  Law,  and  the  Law  of  that  place  must  govern, 
though  the  money  has  been  advanced  elsewhere,  (p)  "  Indeed, 
Story  truly  remarks,  "  in  all  these  cases  we  are  to  look  to  the 
"  real  intentions  of  the  parties  and  their  acts  as  expressive  of 


(n)  Story ^  8.  286,  laM  ed.;  IPIntyre  v.  Parks^  3  Mete.  207. 

(o)  Story,  8.  284,  287. 

Lanutse  v.  Barber,  3  Whc€Uen*e  {Amer,)  K  101, 146. 

Orant  v.  Healey,  2  Chand.  (Amer,)  Law  J2. 113. 

Bayle  v.  Eachorie,  6  PeUt^e  (Amer.)  R  635,  643,  644. 

Story  cites  also  Bertii  Opera,  t.  i. ;  De  CoU,  leg,  s.  4,  n.  55. 

Story  does  not  cite  any  English  decision. 

(/>)  Story,  287  (a),  s.  293  {b) ;  De  Wdf  v.  Johneon,  10  WheaJton'e  {Amer.) 
Rep.  367,  383. 

{q)  S.  393  (6) ;  BanruUyne  v.  Barrington,  Lord  Chancellor  Napier 
(Ireland),  1859. 


OBLIOATION — 0ONTRA.Cfr — DTTEBEST.  613 

DCCXIV,  Ajs  to  interest^  the  jurists  generally  speak  of 
three  kinds  of  interest: 

J.  Interest  naturally  incident  to  the  Contract,  either  by 
express  or  implied  stipulation,  not  founded  on  any  wrongful 
act  of  a  party  {ifMrA). 

2.  Interest  due  for  the  non-performance  of  the  Contract, 
which  the  English  call  da/mageSf  and  the  French  dommagea- 
i/nJtSrSU, 

3.  Interest  due  from  delay  in  the  due  performance  of  the 
Contract,  founded  therefore  on  the  wrongful  act  of  a  party, 
which  the  French  call  intuits  morcUoires.  (r) 

SCCXV.  The  interest  due  or  accruing  upon  a  Contract  is 
to  be  paid  according  to  the  Law  of  the  place  of  the  per- 
fbrmanoe  of  the  Contract  {$) 

This  is  a  proposition  upon  which,  where  the  contract  for  the 
interest  is  expreaa,  the  Continental,  the  English,  and  the 


(r)  Falix,  a.  109,  p.  231,  2, 3,  n.  a.  234,  ed,  Demangwt:  **  Un  des  effets 
*'  ordin&ires  de  toat  acte  reBfermant  rengagement  de  payer  une  somme 
"  d'argent  est  robligation  4*en  servir  lea  int^rdts :  la  question  de  servir 
<*  si  oes  int^rdts  Bont  diu^  et  ^  qvol  tanx,  se  r^le  par  la  loi  du  lieu  ou  le 
*'  coDtrat  a  6t6  paas^,  ou  du  lieu  fix6  poor  le  payment  h  moins  que  les 
"  parties  n'aient  adopts  une  ^i^tre  loi  h  oe  snjet  ;**  but  the  dommoffes- 
iniMtSf  and  according  to  Demangeat  the  intirSU  fnorcUotres,  are  go- 
verned by  the  place  of  execution. 

(«)  Among  English  cases  see  Montffomsry  v.  Bridge,  2  Dow,  db  Clark^ 
B^.  297. 

Fergusson  v.  Fjj/fe,  8  Clarke  df  Finn,  Rep,  121, 140. 

Connor  v.  BeUamont^  2  Atk.  Rep,  38^ 

Caeh  Y,  Eennion,  11  Veeey,  Rep.  314. 

Robineon  v.  Bland,  ^  Burr,  Rep.  1077. 

Harvey  v,  ArehJboldy  3  Bam,  db  C.  626. 

Stapleton  y,  Conicay,  3  4tk,  Rep,  382. 

Dewar  y.  Span,  3  Dumf,  jr  EoM,  R.  425. 

Arnott  Y,  Red/em,  2  Carr.  <b  Paj/ne^  R,  88,  cannot  bo  conaidored  a 
correct  expoaition  of  the  law. 

iSfory,  a.  291,  296,  293  (c)  note  3,  cf.  Stortf, 

2  Kente  Comm.  Lect.  39,  460-1. 

VOL.  IV.  L  L 
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United  States  Lawyers,  are  very  generally  agreed  (t)  The 
unanimity  is  not  so  complete  where  the  interest  is  to  be  vm- 
plied,  (u)  the  English  and  the  United  States  Lawyers  holding 
that  the  same  rule  governs  this  case,  while  some  of  the  conti- 
nental jurists  hold  that  the  domicil  of  the  creditor  in  some 
cases,  and  the  domicil  of  the  debtor  in  others,  should  furnish 
the  rule  of  Law. 

The  civil  Law,  if  the  place  of  Contract  be  identical  with  the 
place  of  performance  of  the  Contract,  (aj)  appears  to  be  in 
favour  of  the  English  practice.  The  chapter  in  the  Digest,  of 
which  the  title  is  "  De  usuris,  et  fructibus,  et  causis,  et  omni- 
"  bus,  accessionibus,  et  mora,"  opens  with  this  position.  "  Cum 
''judicio  bonas  fidei  disceptatur,  arbitrio  judicis  usuranim 
"  modus  ex  more  regionis  ubi  contraduTn  est  oonstituitur 
"  ita  tamen  ut  legem  non  offendat/'  (y) 

The  transaction  upon  which  the  interest  is  allowed,  must  be 
one  bonae  fidei :  if  it  be  a  desire  for  defeating  the  usury  laws  of 
a  state,  it  will  be  justly  treated  as  a  fraud  and  a  nullity,  (z) 

DCCXVL  It  is  proper  to  notice  in  this  place  a  serious  con- 
flict in  the  decisions  of  the  North  American  United  States 
upon  this  question  of  interest  directly,  but  indirectly  on  the 
whole  question  of  Foreign  Contract 

The  supreme  court  of  Louisiana  (a)  decided  in  a  case  of 
Foreign  Contract,  that  there  might  be  two  places  of  a  Con- 
tract, viz.,  (1)  that  in  which  it  is  made,  lo(yu8  ubi  contractus  cde- 
bratus  est;  (2)  that  in  which  it  is  to  be  performed,  or  in  which 


(0  Story,  8.  294. 

(u)  /Story,  8.  295. 

(:r}  ThuB  John  Voet  (t  i.  p.  938),  Ad  Pand,  1.  xxii.  t  i.  s.  6,  says, 
"  Dommodo  meminerimus  ilium  proprid  locum  contractus  in  jure  non 
^  intelligiy  in  quo  negotium  gestum  est,  sed  in  quo  pecuniam  at  solveret 
'*  se  quis  obligant.*'    He  refers  to  Dig.  1.  xliL  t.  5,  s.  3. 

(y)  Dig,  xxii.  t.  i.  1,  et  vide  ih,  37 :  "  Usuras  venire,  ea8  autem,  quae  in 
'^  reffume  frequentarUur,  ut  est  in  bonce  fidei  jttdiciis  oonstitutum" 

(z)  Andrews  v.  Fond,  13  Peters'  (American)  Rep,  66,  77-8. 

Story,  a.  293  (a). 

(a)  Story,  8.  298  to  s.  301.    Story,  b.  301  (a,  b,  c). 
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the  money  is  to  be  paid,  locfus  tc&i  destinaJta  aoLutio  est;  and 
the  court  therefore  held,  that  if  the  Law  of  botii  places  be  not 
violated,  with  respect  to  the  rate  of  interest^  tlie  Contract  for 
interest  would  be  valid.  (6)  The  court  supported  this. position 
by  referring  to  the  writings  of  several  foreign  jurists.  Story 
impugns  both  the  decision  itself,  and  the  authorities  on  which 
it  is  founded. 
These  authorities,  he  contends,  no  where  assert:  (c) 

1.  That  the  validity  of  the  same  Contract  is  not  to  be 
judged  of  throughout  and  in  all  its  parts  by  one  and  the  same 
Law. 

2.  That  a  Contract  is  valid  notwithstanding  that  it  neither 
complies  with  the  Law  of  the  place  where  it  was  made,  nor  the 
Law  of  the  place  where  it  is  to  be  performed. 

3.  That  the  passages  cited  by  the  court  fix>m  jurists,  are 
either  those  in  which  they  were  considering  the  form  of 
the  Contract^ 

4.  Or  the  mode  of  eoDecutum,  when  the  places  of  making 
and  performing  happened  to  be  identical, 

5.  Or  the  interpretation  and  extent  of  contracts  generally, 

6.  Or  the  rule,  where  the  Contract  is  made  in  one  (the  same) 
place. 

7.  That  several  of  those  jurists  expressly  admit  that,  where 
the  Contract  is  made  in  one  place,  and  is  to  be  performed  in 
another,  the  latter  is  the  locus  contractus^  and  furnishes  the 
rule  in  all  respects  except  as  to  the  form  and  mode  of  exeew- 
tion. 

8.  That  they  all  agree,  that  as  to  payment  or  performance 
the  place  of  performance  is  to  govern,  and  that  inUerest  is  but 
an  incident  or  accessary  to  the  pri/ndpaL 


{b)  Stonfy  8.  S98. 

Dupace  v.  Humphreys^  20  Martin's  {American)  Rep,  1,  Bustatned  in 
Chapman  t.  RoberUon^  6  Paigt^s  (American)  Rep,  627,  634. 
But  see  Van  Schaike  v.  Edwards^  2  John,  (iimer.)  CA.  ccmm,  355. 
(c)  Stcry,  299  (a),  301  (a,  5). 

L  L  2 
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9.  That  the  subject  of  interest  is  expressdy  treated  of  by 
those  jurists,  aod  without  any  exception  as  to  the  application 
of  the  general  rule,  and  the  learned  writer  and  judge  exajnines 
the  positions  of  Alexander,  Burgundus,  Everhardus,  Chrisii- 
naeus,  Gregorio,  Lopez,  Dumoulin  or  MoUnasus,  BouUenois^ 
Paul  Yoet,  John  Yoet,  Huberus,  and  the  fsunous  passage  in 
the  great  civilian  Bartolus,  which  is  in  fact  the  parent  of  all 
commentaries  upon  the  conflict  of  Laws,  (d)  and  contends  th&t 
the  result  of  his  examination  justifies  the  positions  which 
have  been  just  mentioned. 

The  English  Courts  would  probably  extend  the  doctrine 
laid  down  by  Lord  Mansfield,  (e)  that  the  place  of  payment 
furnished  the  Law  of  the  Contract^  to  interest  as  well  as 
principal,  and  would  therefore  support  Story's  opinion,  and 
not  the  judgment  of  the  Court  of  Louisiana. 

DCCXVIL  The  American  Chancellor,  Kent,  agreeing  with 
the  decisions  of  Lord  Hardwicke,  (/)  sums  up  the  Law  on  ^lis 
subject  in  these  words : 

"  The  Law  of  the  place  where  the  Contract  is  made,  is  to 
**  determine  the  rate  of  interest,  when  the  Contract  spedficaliy 
**  gives  int^^est ;  and  this  will  be  the  case,  though  the  loan  be 
"  secured  by  a  mortgage  or  land,  in  another  state,  unless  there 
''  be  cireumstanoes  to  show  that  the  parties  had  in  view  the 
'*  Law  of  the  latter  place  with  respect  to  interest  When  that 
"  is  the  case  the  rate  of  interest  of  the  place  of  payment  is  to 
"  govern."  (g) 

Another  instance,  if  another  were  wanting,  of  the  amb^^ty 
and  imprc^riety  of  the  expression  lex  loci  cantraotua  when 
used,  without  explanation,  to  convey  the  true  rule  upon  this 
matter  of  Foreign  contracts. 


(d)  Story,  8.  290  to  a.  304. 

(e)  Vide  mpra,  p.  240  ;  Robinson  v.  Bland,  2  Burr.  Rep.  1077. 
(/)  Connor  v.  BeRwnont,  2  Atk.  Rep.  361. 

StapUton  y.  Conway,  3  Atb,  Rep,  727 ;  1   Vesey,  Rep.  429 ;  et  vide 
Pewar  v.  Span,  3  Dum/ord  db  EaM,  Rep,  425. 
{g)  2  Kent's  Comm.  LecL  39,  p.  576  (1861). 
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The  language  of  Paul  Yoet  (h)  upon  this  matter  is  worthy 
of  attention :  ^*  Ne  tamen  hie  oriatur  confusio— 2acttm  conr- 
''  tractua  dupliceni  fado,  aiium,  ubi  Jit,  de  quo  jam  dictum, 
**  aliwm  in  quemi  destinata  aolutio.  Ilium  locum  verum, 
**  hunc  fictum,  appellat  Salicet  (in  Ll  1.  C.  de  Summ.  Trin. 
n.  4).  Uterque  tamen  rectfe  locus  dicitur  oontractiiSy  etiam 
secundum  leges  civiles,  licet  postremus  aliqnid  fictionis  conti- 
''  neat  Hinc  ratione  effectua  et  complementi  ipsius  contrac- 
**  ttiBy  spectatur  ille  locus  in  quern  destinata  est  solutL  Id 
"  quod  ad  Tnodurriy  menauram,  usaraa,  et  Tiegligentiam-^et 
"  moiam  post  contractum  initum,  accedentem,  referendum 
«  est'' 


(A)  De  SkOui.  eorumqueeonourM^s.  ix.  c.  ll,  tl  11,  ]2»cited  b/Boooc 
p.  344. 
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CHAPTER  XXXVIL 

THIRD  DIVISION — ^MEDIATE  EFFECTS  OR  ACX!1DENTAL  CONSE- 
QUENCES OF  CONTRACTS — DAMAGES — CURRENCY — STORY^S 
COLLATERAL  INCIDENTS,  ARISING  BY  (1)  OPERATION  OF 
LAW,  (2)  ACT  OF  THE  PARTIES — ^LIENS,  PRIORITY  OF — LIA- 
BILITY OF  PARTNERS. 

DCCXYIIL  We  have  now  to  consider  the  tiivrd  division 
of  the  subject ;  viz.,  The  mediate  effects  and  accidental  conse- 
guences  of  contracta  (a)  "  We  have  called  (Rocoo  (6)  says),  the 
accidental  consequences  of  contracts,  those  which  neither  medi- 
ately nor  immed^tely  are  derived  from  them,  but  which  take 
their  origin  from  facts  subsequent  to  the  contracts  themselves ; 
from  circumstances  which  intervene  and  effect  the  status 
and  the  relation  in  which  the  contracts  have  placed  the  partie&" 
Between  these  consequences  and  those  discussed  in  the  last 
chapter,  (c)  there  are  grave  distinctions.  "  The  former,  when  the 
Contract  is  made  in  our  kingdom,  are  governed  by  our  laws ; 
the  latter  are  subject  to  the  laws  of  the  place  in  which  the  fact 
which  produced  them  happened.''  These  acdderUal  conse- 
quences are  called  suites  by  Faelix,  (cc)  as  distinguished  from 
effets. 

DCCXIX.  One  of  the  most  important  of  these  accidental 
consequences  of  a  Contract  is  the  right  to  damages  (domTnages, 
intSr^,  and  vrMr^  moratoires)  arising  out  of  delay,  dex 
Tfiord  (la  d&meure  dans  I'execution),  in  the  fulfilment  of  it 


(a)   Fu^e  an/^,  p.  484. 
(6)  P.  340. 

(c)  Immediate  and  mediate. 
(cc)  S.  109,  ed.  Dem,  p.  234. 
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Story  (d)  is  of  opinion  that  the  rule,  as  to  the  Law  which  shall 
govern  the  assessment  of  damages,  and  determine  their  rate,  is 
analogous  to  the  rule  of  Law  respecting  interest  which  has 
been  just  discussed. 

Thus  the  United  States  Courts  have  decided,  that  if  a  note 
be  made  in  a  foreign  country,  for  the  payment  of  a  certain 
sum  in  sugar  at  a  valuation,  and  there  be  a  breach  of  the 
Contract,  the  Law  of  the  place  governs  the  assessment  of  the 
damages.(e) 

The  same  principle  is  applied  in  fixing  the  rate  of  damages 
for  dishonoured  bills  of  exchanga  (/) 

DCCXX.  The  right  to  damages  arises  also  from  wrong  done 
to  property,  that  is,  in  this  branch  of  Private  International 
Law,  to  personal  property,  or  ex  delicto.  Thus,  if  a  ship  in 
foreign  or  colonial  waters  be  wrongfully  seized  or  appropriated, 
the  interest  of  that  locality  will  be  allowed  by  way  of  damages 
against  the  wrongdoer.  (^) 

DCCXXL  A  question  (h)  often  mooted,  and  not  very  satis- 
factorily or  consistently  settled  either  by  the  English  or  the 
United  States  Tribunals,  arises  with  respect  to  the  value  of  the 
cu/rrerunf  by  which  the  amount  of  a  debt  which  has  been  con- 
tracted in  one  country  and  is  sued  for  in  another,  is  to  be 
ascertained 

The  following  predicaments  appear  to  embrace  the  cases 
which  arise  under  this  head  : 

1.  Where  the  par  value  between  the  currencies  of  the  two 
countries  is  nominal  or  established  by  Law. 

2.  Where  there  is  no  established  par. 


(cO  S.  307. 

\e)  Story,  a.  307. 

Caurtais  v.  CarpetUter,  1  Wash,  Cin.  {Amer.)  Rep.  376. 

(/)  Slacumv,  Pomeroyy  6  Cranch^s  {Amer,)  Rep,  p.  22. 

Hadehurst  v.  Kean,  4  Oat^s  {Amer.)  Rap.  19. 

(£l)  Ekins  V.  East  India  Company^  1  F.  WiUianie,  Rep,  394,  6. 

Story y  8.  307. 

Consequa  v.  WUtxng^  Peters'  Circuit  Rep.  225,  303. 

(A)  Story,  s.  307  to  313. 
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3.  Where  the  debt  has  been  contracted  to  be  paid  in  a  par- 
ticular specified  coin. 

4.  Where  the  currency  between  the  time  when  the  debt 
was  contracted  or  became  due,  and  the  time  of  actual  payment, 
has  suffered  a  depreciation  in  value. 

DCCXXII.  With  respect  to  these  four  predicaments  there 
are  two  general  propositions,  the  latter  being  indeed  a  neces* 
sary  conclusioD  from  the  former,  which  applies  to  them  aU. 

First,  the  primary  consideration  in  all  cases  is,  in  what  place 
was  the  money,  according  to  the  original  Contract,  payable ; 
for  the  creditor,  in  whatever  place  he  may  sue,  is  entitled  to 
have  an  amount  equal  to  what  he  must  pay,  in  order  to  remit 
it  to  the  place  in  which  it  is  payabla(i) 

This  rule  is  well  expressed  by  the  two  Voets.(A;)  John  Voet 
sa^JB, ''  Quid  si  in  specie  de  nummorum  aut  reddituum  soluti- 
"  one  diffioultas  incidat,  si  forte  valor  sit  immutatus ;  an  spec* 
'^  tabitur  lod  valor,  ubi  contractus  erat  celebratus,  an  loci  in 
''  quem  destinata  erat  solutio  ?  Bespondeo,  ex  generaU  reguLA 
*'  apectandum  ease  lod  statutum,  in  quem  deatmota  erat 
'*  advMor  (I) 

Pavl  Voet  saySy  "  Si  major,  alibi  minor,  eorundem  num- 
''  morum  valor  sit  in  solutione  facienda,  non  tarn  spectanda 
''  potestas  pecuniae,  quae  est  in  loco,  in  quo  contractus  celebratus 
''  est,  quam  potius  quee  obtinet  in  regione  ilia  in  qu&  contrac- 
"  t'As  i/mpleToentum  faciendum  est'X'm) 

The  second  general  proposition  flows  as  a  natural  conclusion 
from  that  which  has  just  been  stated,  viz..  That  the  creditor 
is  entitled  to  receive  that  sum  in  the  currency  of  the  state  in 
which  the  suit  is  brought,  to  which  he  is  entitled  in  the  state 
in  which  the  debt  is  payable,  a  sum  calculated  therefore  by 
the  real  and  not  the  nonmidl  par  of  exchange.(n) 

(0  Stoiy,  8.  310. 

(k)  Story,  8.  309,  310,  cites  these  authorities  in  the  notes. 

(0  De  Stai,  8.  9,  c.  2,  s.  15. 

(m)  Ad  Pandec,  1.  ^i.  t.  i.  25. 

(w)  SiGTy,  8.  309.     CcwA  v.  Kennison,  ll  Vesey,  Rep.  314(Zorc?  Eldcn), 
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This  is  the  doctrine  generally  adopted  by  continental  jurista 
With  respect  to  the  third  predicament,  namely,  where  the 
Contract  is  to  be  paid  in  a  particular  specified  cai/n^  Story  (o) 
is  of  opioion  that  the  mint  vcdue^  not  the  mere  bullion  value, 
of  the  coin  in  the  state  in  which  the  coin  is  issued,  furnishes 
the  proper  standard,  because  it  is  referred  to  by  the  parties  by 
its  descriptive  name  as  coin. 

DCCXXIII.  It  unfortunately  happens,  that  the  decisions  of 
the  tribunals  in  England  and  of  the  North  American  United 
States  are  by  no  means  uniform ;  they  are  indeed  inconsistent 
both  in  a  national  and  an  international  point  of  view. 

Stoiy  goes  so  far  as  to  pronounce  that  "  there  is  an  irrecon- 
"  cileable  difference  in  some  of  the  authorities  on  this  sub- 
"  jecL"  (p)  It  is  probable  that  the  increased  and  happily  in- 
creasing knowledge  both  of  the  civil  and  of  foreign  Law  in 
both  states,  may  lead  to  judgments  settled  on  the  sound  prin- 
ciples of  general  jurisprudence,  (q) 

DCCXXIY.  Hie  fourth  predicament  relates  to  the  depreda- 
tion of  money  between  the  time  when  the  debt  was  contracted 
or  due,  and  the  time  when  it  is  actually  paid ;  KobiUsavma 
questiOf  as  it  has  been  not  improperly  designated,  (r) 


(o)  S.  309. 
(jt)  S.  311  (a). 

Iq)  The  English  oases  are  Eiim  v.  Ecut  India  Company,  1  Peere 
Williams'  Bep.  396  (Lord  Ghancellor  Cowper,  1717). 
JDdegal  v.  Najflor,  7  Bingham's  Rep.  460  (831). 
Scat  v.  Beoa/n^  iB.d  Adolphus,  Bep.  78  (1831,  Q.  B.  Lord  Tenteiden 

C.  J.). 

Lee  V.  WUcocks,  5  Serge  d&  Bawle's  Bep.  48. 

StapUUm  V.  Conway,  1  Vesey  (Sen.),  Bep.  427  (17ffO,  Lord  Ghanoellor). 

Baurke  v.  Piehetts,  10  Veeey  (Jun.),  Bap.  332  (1804,  Master  of  the 
BoUb). 

Saunders  v.  Drake,  2  Atk.  Bep.  466  (1742,  Lord  Chancellor). 

Cash  V.  Kennion,  11  Vesey,  Bep.  314  (1804-5,  Lord  Ghanoellor). 

CockereU  v.  Barber,  16  Vesey,  Bep.  461  (1809-10,  Lord  Ghanoellor). 

Dungannon  v.  HackeU,  1  Eg.  Cases  Ahridg.  288-9. 

r)  Vinnitu  ad  insHt.  1.  iii.  t.  xv. 
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This  question  may  present  itself  in  two  very  different 
forms : 

1.  Ajs  a  case  of  International  Law  arising  ex  delicto  of  a 
wrongdoer^  whether  a  state  or  an  individual 

2.  As  a  case  of  International  Law  arising  out  of  a  Contract 
between  individuals,  the  subjects  of  or  domiciled  in  different 
states^  or  from  the  dispositions  of  a  unilateral  act,  such  as  a  will 
or  deed  executed  by  an  individual  who  is  a  subject  of  or 
domiciled  in  one  state,  which  affects  the  rights  of  an  individual 

•who  is  a  member  of  or  domiciled  in  another  state. 

DCCXXV.  (a)  As  to  the  case  of  the  wrongdoer  it  has  no 
analogy,  as  Sir  William  Grant  observed,  to  the  case  of 
creditor  or  debtor ;  the  obligation  on  the  wrongdoer,  be  he  a 
government  or  an  individual,  is  to  imdo  the  wrong  act  and 
put  the  party  into  the  same  situation  as  if  he  had  never  done 
it  So  in  the  case  reported  by  Sir  John  Davies:  he  says, 
"  Two  cases  were  put  by  the  judges  who  were  called  to  Ae 
"  assistance  of  the  Privy  Council,  although  they  were 
''  not  positively  and  formally  resolved/'  he  says,  ''it  is  said,  if 
"  a  man  upon  marriage  receive  lOOOZ.  as  a  portion  with  his 
"  wife,  paid  in  silver  money,  and  the  marriage  is  dissolved 
''  cauad  precontract'da,  so  that  the  portion  is  to  be  restored,  it 
*'  must  be  restored  in  equal  good  silver  money,  though  the 
*'  state  shall  have  depreciated  the  currency  in  the  meantime. 
"  So,  if  a  man  recover  1 002.  damages,  and  he  levies  that  in 
"  good  silver  money,  and  that  judgment  is  afterwards  reversed, 
*'  by  which  the  party  is  put  to  restore  back  all  he  has  received, 
"  the  judgment-creditor  cannot  liberate  himself  by  merely 
'*  restoring  lOOi.  in  the  debased  currency  of  the  time,  but  he 
"  must  give  the  very  same  currency  that  he  had  received'* 
And,  as  Sir  W.  Grant  observes :  "  That  proceeds  upon  the 
'^  principle,  that  if  the  act  is  to  be  undone,  it  must  be  com- 
''  pletely  imdone,  and  the  party  is  to  be  restored  to  the  situa- 


{$)  PUkington  v.  CommUdoner  for  Clairns  on  France^  2  Knapp*^ 
Privy  Council  JteporU,  p.  19.    This  is  the  leading  case  on  this  subject 
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''  tion  in  which  he  was  at  the  time  the  act  to  be  undone  took 
«  place.'' (0 

2.  In  the  case  of  the  Contract  or  other  civil  act  of  indi- 
viduals, the  opinions  of  jurists  of  all  states  are  much  divided 
Some>  among  whom  are  the  great  names  of  Doumoulin,  Hoto- 
manuTis  and  Donellus,  fix  upon  the  time  of  the  making  the 
Contract  {tempus  contractus)  as  governing  the  question  of  the 
value.  Others,  among  whom  are  Bartolus,  Baldus,  De  Castro, 
and  the  £Eivourite  authority  on  this  subject,  Yinnius,  fix  upon 
the  time  of  payment  (tempiLS  solidionis).  Vinnius,  however, 
sums  up  juchcially  the  case  as  follows:  "  Siquidem  neutricon- 
"  trahentium  injuriam  fieri  volumus,  ita  definiendum  videtur, 
"  ut  si  bonitas  monetoB  intrinseca,  mutata  sit,  tempus  oovr 
"  tradUs,  A  extrinseca,  id  est  valor  imposititius,  tempus  solu- 
*'  tionis  in  solutione  facienda«  spectari  debeat"(t^)  Or  as  he  is 
happily  paraphrased  by  Sir  W  Grant  in  the  leading  case 
above  referred  to : 

''  He  takes  the  distinction,  that  if,  between  the  time  of  con- 
"  tracting  the  debt  and  the  time  of  its  payment,  the  currency 
"  of  the  country  is  depreciated  by  the  state,  that  is  to  say, 
''  lowered  in  its  intrinsic  goodness,  as  if  there  were  a  greater 
**  portion  of  alloy  put  into  a  guinea  or  a  shilling,  the  debtor 
"  should  not  liberate  himself  by  paying  the  nominal  amount 
"  of  his  debt  in  the  debased  money,  that  is,  he  may  pay  in  the 
^*  debased  money,  being  the  current  coin,  but  he  must  pay  so 
''  much  more,  as  would  make  it  equal  to  the  sum  he  borrowed. 
**  But  he  says,  if  the  nominal  value  of  the  currency,  leaving  it 
*'  unadulterated,  were  to  be  increased,  as  if  they  were  to  make 
''  the  guinea  pass  for  308.  the  debtor  may  liberate  himself  from 
"  a  debt  of  It  lOs,  by  paying  a  guinea,  although  he  had  bor- 
"  rowed  the  guinea^  when  it  was  but  worth  2ls,"(x) 

DCCXXVI.  It  is  to  be  observed,  however,  that  Vinnius 


(0  2  KnappU  P.  C.  Efforts,  pp.  20,  21. 

(u)  Vinnius  ad  Inttit.  lib.  iii.  tit.  xv.  Textvs  de  mtUuo  comm,  n.  12. 

(ur)  2  Knapps  P.  C.  Rep,  p.  19. 
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accompanies  his  statement  of  the  Law  on  this  subject  with  the 
caution,  invariably  applicable  to  all  questions  of  foreign  Con- 
tract, ''  intellige  si  nihil  de  ea  re  expreaai  dictv/m,  sit^  neque 
"  mora  intervenerit''  (y) 

DCCXXVII.  Sir  John  Davies,  in  his  report  of  "  Le  case  de 
"  mioct  monies,"  reports  the  opinion  of  the  judges  upon  the 
following  point :  (z)  A  bond  was  given  in  England  for  the  pay- 
ment of  dt^lOO  sterling,  current  and  lawful  money  "  of  Eng- 
land," to  be  paid  in  Dublin,  Ireland ;  and  between  the  time 
of  giving  the  bond,  and  its  becoming  due.  Queen  Elizabeth,  by 
proclamation,  recalled  the  existing  currency  in  Ireland,  and 
issued  a  new  debased  coinage,  (called  mixed  money,)  declaring 
it  to  be  the  lawful  currency  in  Ireland.  A  tender  was  made 
in  this  debased  coin,  or  mixed  coin,  in  Dublin,  in  payment  of 
the  bond.  The  question  before  the  Privy  Council  of  Ireland, 
was,  whether  the  tender  was  good,  or  ought  to  have  been  in 
currency  or  value  equal  to  the  current  lawfid  money  then 
current  in  England.  The  court  held  the  tender  good :  first, 
because  the  mixed  money  was  current  lawful  of  England,  Ire- 
land being  within  the  sovereignty  of  the  British  Crown,  brfore 
the  day  of  payment;  (a)  and  secondly,  because  the  payment 
being  to  be  in  Dublin  (le  lieu  de  payment),  it  could  be  made 
in  no  other  currency  than  the  existing  curren<r|r  of  Ireland, 
which  was  the  mixed  money. 

Stoiy  (c)  observes  upon  this  statement,  that  '^  the  court  do 
"  not  seem  to  have  considered,  that  the  true  value  of  the  Eng- 
'*  lish  current  money  mighty  if  that  was  required  by  the  bondj 
**  have  been  paid  in  Irish  currency,  though  debased,  by  add- 
"  ing  so  much  more  as  would  bring  it  to  the  par.  And  it  is 
'*  extremely  difficult  to  conceive,  how  a  payment  of  current 


(y)  Knopf's  P.  C.  Eep,  p.  19. 

(i)  Story's  Conflict  of  Laws^  cb.  viil.  s.  313,  note  2^  p.  502. 
(a)  8ir  John  Dames'  Beports,  p.  27, 6th  Resolution, 
(h)  This  is  not  noticed  by  Story  in  his  abstract  of  the  sentence,  which 
I  have  generally  followed, 
(c)  Ibid. 
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"  lawful  money  of  England  could  be  interpreted  to  mean  cur- 
"  rent  or  lawful  money  of  Ireland,  when  the  currency  of  each 
*'  kingdom  was  dififerent,  and  the  royal  proclamation  made  a 
"  distinction  between  them,  the  mixed  money  being  declared 
"  the  lawful  currency  of  Ireland  only." — This  is  a  very  fair  ob- 
servation :  but  it  is  not  equally  fair  to  say, — *'  that  perhaps  the 
"  desire  to  yield  to  the  royal  prerogative  of  the  Queen  a  sub- 
**  missive  obedience,  as  to  all  payments  in  Ireland^  may  ao- 
''  count  for  a  decision  so  little  consonant  with  the  principles  of 
*'  Law  in  modem  times." 

DCCXXVIII.  Story,  however,  with  due  submisedon  to  so 
high  an  authority  be  it  said,  does  not  appear  to  me  to  have 
stated  this  case  with  sufficient  fulness ;  he  does  not  notice  the 
argument  from  the  expression  curreifit  {d)  money,  namely,  that 
these  terms  in  a  Gont/ract  referred  to  Ajutv/re  time,  and  that 
*^  verba  currentie  monetse  tempus  sclutionia  designant"  The 
term  ciurreTit  in  a  willy  the  judges  said,  would  convey  a  differ- 
ent sense,  because  the  testator  in  a  bequest  of  so  much  current 
money  would  intend  to  refer  ad  tempue  condUi  festa/merUi, 
Nor  does  there  appear  to  be  any  ground  for  the  assertion,  that 
the  judges  were  influenced  by  a  servile  submission  to  the  royal 
prerogative.  The  decision  turned  in  some  measure  upon  the 
locus  eclutionia  being  Dublin,  though  the  locue  ecmtractiia 
was  London. 

Story  cites  a  passage  from  Pothier,  and  states  that  he  differs 
from  Yinnius ;  he  might  have  added,  that  this  great  jurist 
argues,  however,  unconsciously,  in  accordance  with  the  decision 
of  the  judges  in  the  case  of  the  mixed  moneys. 

DCCXXIX.  Pothier,  in  his  "  Traii^  du  Contrat  de  VenU,"  (e) 
ieals  with  the  question  of  a  seller's  reserved  right  to  repurchase 
tr^mere),  and  thus  expresses  himself :  ''II  nous  reste  k  observer  & 
"  regard  du  prix,  qu'il  pent  fetre  rendu  en  une  monnoie  diffi^ 
''  rente  de  oelle  en  laquelle  il  a  4t6  payd     S*il  a  4t6  payd  au 


(d)  Davie^  Rep,  p.  27. 
(e)  Partie  v.  c.  ii.  s.  6,  n.  416. 
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^  vendeur  en  or,  le  vendeur  peut  le  rendre  en  espeoes  d'aigent^ 
"  et  vice  versa.  Pareillementy  quoique  depuis  le  paiement  du 
"  prix  qui  a  ^t^  fait  au  vendeur,  les  espeoes,  dans  lesquelles  il 
*'  a  6t6  pay^  soient  augment^es  ou  diminu^es ;  quoiquelles 
"  aient  4t6  d^cri^es,  et  qu'au  temps  du  rem^r^  il  y  en  ait  de 
"  nouvelles  qui  soient  de  meilleur  ou  de  plus  mauvais  aJoi  le 
''  vendeur  qui  exerce  le  r^m^r^,  doit  rendre  en  espeoes  qui 
"  aient  cours  au  temps  auquel  il  exerce  le  r^mer^  la  mSme 
"  somme  ou  quantity  qu'il  a  re^ue  en  paiement,  et  rien  de 
"  plus  ni  de  moina  La  raison  est  que,  dans  la  monnoie,  ce  ne 
''  sont  pas  les  espeoes  que  Ton  oonsidere,  mais  seulement  la 
"  somme  ou  valour  que  le  souverain  a  voulu  qu'elles  agnifiaa- 
''  sent.  Ha  materia  forma  pubUcd  percuasa  usum  doyni- 
''  niuvnque  non  tam  ex  substa/ntid  prcebet  guam  ex  quaviir 
**  tote;  L,  1.  ff.  de  contr.  empt  Ce  ne  sont  pas  tant  les 
"  especes  que  le  vendeur  est  cens^  avoir  revues,  lorsquelle 
**  prix  lui  a  ^t6  pay^,  que  la  somme  ou  valour  signified  par  oes 
"  espeoes ;  et  par  consequent  il  doit  rendre,  et  il  lui  suffit  de 
''  rendre  la  m6me  somme  ou  valour  en  des  especes  qui  aient 
*^  cours,  et  qui  soient  les  signes  autorises  par  le  prince  pour 

signifier  cette  valeur/'  And  Potbier  adds,  "  Ce  principe  ^tcmt 

certain  dans  notre  pratique  Fran^oise,  il  suffit  de  Tavoir  ex- 
"  pos^;  il  retranohe  toutea  les  questionB  que  lea  dodeurafont 
*'  aur  lea  changemena  de  monnoie." 

Under  this  head  of  rnediate  effecta  or  accidental  consequences, 
it  may  be  permitted  perhaps  to  range  the  following  incidents 
of  contracts,  which  are  treated  of  by  Story  under  the  head  of 
coUaieral  incidenta.  (/) 

They  arise  either  by  (a)  operation  of  Law,  or  (J3)  by  act  of 
the  parties ;  viz., 

L  The  liability  of  partner& 


(/)  S.  322,  322,  a.  322,  b.    These  would  fall  under  Roeco's  diYiflion  of 
•mediate  cotueqtiences,  sometimeB  called  natural  consequences  by  jorista, 
because  Rocco  says  they  do  not  touch  the  snbatanoe  of  the  Contract, 
but  are  a  natural  appendage  to  it;  see  Bocco,  p.  329^333. 
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2.  The  right  of  redemption — e.  g.^  of  an  assigned  debt 

3.  The  right  of  warranty. 

4.  The  right  of  discussion ;  that  is,  properly  speaking,  the 
obligation  of  the  creditor  to  proceed  against  or  diacuaa 
the  principal  solvent  debtor,  before  he  can  attach  the 
surety. 

5.  The  liens  incident  to  a  Contract ;  e.  g., 

a.  The  lien  of  a  vendor  upon  lands  or  goods  until  the  pur- 
chase money  be  paid. 

/9.  The  right  of  stoppage  in  transitu  (g)  in  case  of  the 
insolvency  of  the  purchaser. 

7.  The  lien  of  a  bottomry  bond. 

B,  Of  mariners  on  the  ship  for  their  wagea 

e.  The  lien  for  priority  of  pajrmept  in  certain  obligations* 
This  question  is  partly  considered  in  some  subsequent  observa- 
tions on  the  trcmafer  of  obligations. 

DCCXXX.  Stoiy  pronounces  his  opinion,  that  with  regard 
to  these  and  the  like  cases  the  general  Law  is,  that  wherever 
the  liability,  the  right,  the  Jjei^,  or  the  privilege  is  created  by 
the  Law  of  the  place  in  which  the  Contract  is  made,  it  will  be 
respected  and  enforced  by  the  Law  of  the  country  in  which 
the  Contract  is  executed,  (h) 

It  is  also  said  by  the  same  high  authoiity,  that  the  converse 
of  this  proposition  is  true,  that  if  the  lien  or  privilege  does  not 
exist  in  the  place  in  which  the  Contract  is  made  it  will  not  be 
allowed  in  the  place  in  which  it  is  executed,  or  in  which  a 
suit  is  brought  to  enforce  its  execution,  although  the  Law  of 
that  place  would  sustain  it  (j) 

Foreign  jurists,  however,  though  generally  agreeing  in  this 
doctrine  with  respect  to  liens,  not  unfrequently  distinguish 
between*-  their  effects  upon  moveable  and  immoveable  pro- 


{ff)  Vide  patty  chapter  on  lex  merocUoria. 

(A)  Storyy  b.  322,  b. 

Carroll  v.  Waters^  9  Martin  {Amer,\  Bep.  500. 

(0  WhUloa  V.  Stodder,  8  Martin  {Amer.l  Rep,  95,  134-5. 
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perty ;  goveming  the  liens  on  the  latter  lege  rei  sttce,  and  the 
former  lege  loci  contractual  (k) 

DCCXXXL  The  recognition  of  the  lien  does  not  imply  the 
recognition  of  its  title  to  priority  over  other  liens,  because  such 
right  of  priority  attached  to  the  lien  in  the  place  of  its  crea- 
tion. The  doctrine  of  the  North  American  United  States 
Courts  is,  that  **  the  right  of  priority  forms  no  part  of  the  Con- 
^  tract,  it  is  extrinsic  and  rather  a  personal  privilege  depen- 
"  dent  on  the  Law  of  the  place  where  the  property  lies,  and 
"  where  the  comrt  sits  which  is  to  decide  the  cause.''  (t) 

Some  eminent  foreign  jurists  hold  this  doctrine  without 
qualification ;  others  take  distinctions  as  to  the  domicil  of  the 
obligor  or  debtor,  some  insisting  that  in  the  case  of  moveables 
the  rule  of  the  original  domicil  travels  with  the  person,  some, 
like  Rodenburgh,  maintaining  that  if  the  domicil  be  changed 
the  Law  of  the  new  domicil  operates  upon  the  moveables  in 
the  old  domiciL  (m) 

But,  amidst  this  conflict  of  opinions  as  to  liens  upon  move- 
able property,  {n)  there  is  a  preponderance  ol  authority  in 
favour  of  the  operation  of  the  lex  rei  siioB  upon  im/moveaMe 
property ;  (o)  though  there  are  not  wanting  dissentients  from 
this  doctrine. 


(k)  Stofy,  8.  322,  e. 

(Q  Chief  Justice  Marshall,  in  Harrison  v.  Sterrif,  6  CrancfTs  (Amer.) 
Eep.  289,  298. 

See  too  Offden  v.  Saunders,  12  Wheatan's  (Amer,)  Rep,  361-2. 

Story,  8.  323. 

Thus  Hertius:  **  Eimiivero  quia  antdatio  (priority)  ex  jure  singulari 
"  vel  privUegio  competit,  non  debet  in  praejudicium  illius  civitatis  sub 
"  qu&  debitor  degit  et  res  ejus  mobiles  extendi  censentur,  extendi  Ad 
''jura  igitur  domicilii  debitoris  ubi  fit  concurcus  creditorum,  et  quo 
^  omnes  cujuscumque  generis  lites  adyersus  ilium  debitorem  propter 
*'  connexitatem  causft  traduntur."  De  CoUis^  leg,  s.  4,  n.  64 ;  cited 
SCory,  8.  325  (6). 

(m)  Rodenimrgh,  de  div.  etat,  t  ii.  c.  v.  a.  16  ;  cited  Story ^  b.  326  (^). 

(n)  See  the  authorities  collected,  Story ^  a.  322,  d.  325,  n. 

(o)  Story,  8.  325  (o). 
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It  18  a  doctrine,  however,  firmly  imbedded  in  the  Law  of 
England  and  the  North  American  United  States. 

DCCXXXII.  It  is  a  maxim  which  applies  to  ail  the  fore- 
going considerations,  and  which  is  pretty  generally  adopted  by 
States,  that  in  the  case  of  an  irreconcileable  conflict  between 
rights  acquired  lege  loci  contractus  and  those  acquired  lege 
forii  the  former  yield  to  the  latter;  that  is,  comity  be- 
tween States  gives  place  to  the  positive  Law  of  the  particular 
State  which  has  judicial  cognizance  of  the  matter,  (p)  This 
maxim  has  indeed  been  already  expressed  in  the  early  part  of 
this  volume. 

DCCXXXIII,  According  to  the  jurisprudence  of  the  North 
American  United  States,  the  Law  of  the  place  where  the  Con- 
l^act  is  made  will  govern  the  Contract  as  to  the  liability  of 
partners  and  part  owner& 

If  by  that  Law  they  would  be  liable  in  aclido,  that  liability 
will  follow  the  Contract  everywhere,  although  by  the  Law  of 
the  domicil  of  the  partnership  the  partners  might  not  be  liable 
in  aolidoy  but  only  for  a  proportionate  share,  (q) 

The  Law  of  some  countries,  as  will  be  seen  hereafter,  offers 
a  remarkable  illustration  of  this  position  in  the  case  of  bills  of 


(p)   Ficfe  a»^  p.  487-a 

Potter  V.  Brown^  6  Ea$ts  Rep,  124 — 130  (Lord  Ellenborough :  leading 
English  case). 

Savl  V.  His  Creditors,  17  Martin  {Amer,)  Rep.  596,  (leading  case  for 
the  United  States,)  2  Kent's  Comm.  lect,  39,  p.  461. 

Story^  8.  326,  327,  327  a. 

ffuterus,  1,  3,  11 :  ''In  tali  canfiictu  magis  est  at  jus  nostrum  qnam 
"  jus  alienum  servemus."  See  also  a  very  important  case  decided  by 
Mr.  Justice  Porter  (who  also  decided  Saul  v.  His  Creditors), 

Ohio  Insurance  Company  v.  Edmondsor^  6  Louis,  {American)  Rep.  p. 
295—305. 

Story,  s.  327a. 

As  to  conflict  between  maritime  policies,  vide  post,  and  Siory,  3275. 

(q)  Story,  s.  322. 

FergxLson  v.  Flovper,  16  Martin  (ilmer.),  312. 

CarroU  v.  Waters,  9  t5.  600. 

VOL.  IV.  M  H 
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exchange ;  for  this  Law  holds,  that  if  the  drawer  was  bankrupt 
at  the  time  Avhen  the  acceptor  accepted  he  is  discharged  firom 
his  acceptance,  and  this  consequence  travels  with  the  bill 
everywhere  as  an  inseparable  incident,  (r) 

(r)  Pardessits,  Droit  Comm.  art.  1495  ;  cited  by  Story,  s.  322. 
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CHAPTER  XXXVIIL 

THE  LEX  LOCI  C0NTRACr6S  AND  THE  LEX  R£I  SITJ&,  COK- 
SIDERED  WITH  REFERENCE  (l)  TO  THE  TRANSFER  OF  REAL 
PROPERTY,  (IL)  TO  SECaRITIES  AND  LIENS  UPON  REAL 
PROPERTY. 

DCCXXXIV.  In  this  chapter  some  observations  will  be 
made  upon  these  two  questions ;  viz., 

I.  Does  the  lex  loci  contractus  or  the  lex  rei  aitas  govern 
the  transfer  of  real  property  ? 

II.  Does  the  lex  loci  coTUracttk  or  the  lex  rei  aitce  govern 
as  to  liens,  hypothecs,  or  mortgages,  given  in  the  place  where 
the  Contract  is  entered  into  upon  real  property  situated  in 
another  state  ? 

DCCXXXV.  (I.)  The  case  of  a  Contract  respecting  the  trans- 
fer of  immoveable  property  illustrates  the  variety  of  the  rules 
which  the  foreign  writers  upon  Private  International  Law  con- 
sider applicable  to  a  Contract  to  which  a  foreigner  is  a 
party :  (a)  they  say  that, 

1.  The  capacity  of  the  obligor  to  enter  into  the  Contract  is 
determined  by  reference  to  the  Law  of  his  domiciL  (6) 

2.  The  like  capacity  of  the  obligee  by  the  Law  of  his 
domiciL 

3.  The  mode  of  alienation  or  acquisition  of  the  immoveable 
property  is  to  be  governed  by  the  Law  of  the  situation  of  that 
property,  (c) 

4.  The  external  form  of  the  Contract  is  to  be  governed  by 
the  Law  of  the  place  in  which  the  Contract  is  mada 

(a)  Fcdix,  s.  67. 
Story,  8.  368,  372c. 

(6)  ThiB,  it  is  remembered,  may  involve  the  diecnssion  of  nioe  qnes- 
tiona  on  the  change  of  domidl. 
(c)  So  Rocco,  p.  337. 

M  H  2 
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It  is  even  suggested  by  Faelix,  that  sometimes  the  interpre- 
tation of  the  Contract  may  require  the  application  of  a  fif(h 
Law. 

DCOXXXVI.  The  Law  of  England  and  the  North  Ameri- 
can United  States  requires  the  application  of  the  lex*  rei  sites 
to  all  the  four  predicaments  mentioned  in  the  last  section,  (d) 

DCCXXXVII.  But  a  distinction  is  to  be  taken  between 
contracts  to  transfer  property,  and  the  Contract  by  which  it  is 
transferred.  The  former  are  valid  if  executed  according  to  the 
lex  loci  contractus;  the  latter  require  for  their  validity  a  com- 
pliance with  the  forms  prescribed  by  the  lex  rei  sitce.  With- 
out this  compliance  the  dominium  in  the  property  will  not 
pass.  (6) 

DCCXXXVIIL  With  respect  to  the  extent  of  interest  in 
immoveable  property  capable  of  being  acquired  or  alienated, 
English  and  Foreign  Law  are  pretty  much  in  accordance. 
Both  pronounce  that  the  lex  rei  sites  is  alone  to  govern  the 
question.  (/) 

DCCXXXIX.  With  respect  to  the  subject,  or  what  kind  of 
property  is  to  be  considered  immoveable,  (g)  that  question  is 
also  to  be  decided  by  the  lex  rei  sites,  (h)  It  may  or  may  not 
consider  moveable  identical  with  personal  property.  It  may 
or  may  not  consider  things  to  constitute  moveable  or  immove- 
able property  according  to  their  own  nature,  or  according  to 
an  arbitrary  rule  of  its  own. 

DCCXL.  (II.)  As  to  the  operation  of  the  lex  loci  coniractus 
and  the  lex  rei  sites  upon  securities  and  liens  upon  real  property. 
The  distinction  between  moveable  and  immoveable  property, 
its  important  bearing  upon  questions  of  comity,  aud  the  diffi- 
culties arising  from  the  peculiar  character  of  personal  property 
in  England,  have  been  made  the  subject  of  notice  in  an  earlier 


{d)  Story,  s.  424,  s.  430,  8.  435,  b.  365. 

(0)  L  Burge  Comm,  p.  24,  844^  845. 

(/)  Story,  8.  445,  and  authorities  there  cited. 

(g)  Vide  ante,  remarks  on  moveable  and  immoveable  property. 

(h)  Story,  8.  447. 
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part  of  this  work,  (i)  But  the  reader  is  now  referred  to  them 
on  account  of  their  connection  with  a  possible  incident  to 
foreign  contracts  involving  considerations  of  much  nicety  and 
difficulty,  (k) 

DCCXLI.  A  Contract  may  be  made,  as  in  the  case  of  a 
loan^  in  one  State,  aud  a  security  given  for  it  in  the  shape 
of  an  hypotheca^  a  gage  or  mortgage,  upon  h/nda  lying  in  an- 
other State.  The  question  arises  whether  the  lex  loci  corUractus 
or  the  lex  rei  sites  is  to  govern  this  incident  of  the  Contract 

DCCXLII.  It  is  expedient  to  consider  this  question,  firsts 
with  reference  to  States  the  basis  of  whose  jurisprudence 
IS  the  Roman  Law,  and,  secondly^  with  reference  to  the  Law 
of  Englandand  the  North  American  United  States. 

DCCXLIII.  The  jurisprudence  of  foreign  states  on  this 
subject  is  founded,  either  upon  the  Roman  or  upon  a  distinct 
Municipal  Law,  or  upon  a  recognition  of  certain  principles  of 
the  Roman  Law  with  certain  more  or  less  important  additions 
and  exceptions  introduced  by  the  policy  of  the  state. 

DCCXLI  V.  Savigny  (t)  remarks — 1.  That  the  hypothecation, 
gage,  or  pledge  (Hypottieca,  (m)  Pfundrechty  Droit  de  gage), 
in  the  system  of  Roman  jurisprudence,  appertained  to  the  class 
of  rights  called  real  (Jus  in  re),  good  against  third  parties, 
acquired  through  the  intervention  of  a  simple  Contract,  and 
without  delivery  or  act  of  taking  possession,  (n) 

(i)  Vide  anie.  Chapter  xxvi. 

/^ory,  8.  287a,  S72dy  435,  447,  523. 

Savigny,  viii.  s.  368  (191-8),  s.  374  (289),  s.  390  (421). 

Falix,  i  p.  135-6,  n.  a.  (ed.  Dtm,), 

3  Burgty  Comm,  chapter  xii.  prfx^rUm,  section  vi. 

Roeco,  p.  337. 

WiUiamB  an  the  Law  of  Real  Property j  p.  333-4. 

(i)  The  principal  interests  of  a  per«o»a2  nature  derived  tvom  landed 
property  in  England,  are  a  term  ofyeare^  and  a  mortgage  debt. 

(0  VIIL  (191-2),  B.  103. 

(m)  Hypotheca,  Pignoris  jos,  atqae  possessione  rei  pignori  datse, 
oonstitutum.    DirhenU  Manuale^  p.  424,  v.  Hypotheca, 

(n)  **  The  right>*'  Mr.  Barge  obeerves,  **  which  a  creditor  may  acquire 
*•  in  the  property  of  another  by  its  being  pledged  to  him  as  a  fiecurity 
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2.  The  Contract  might  be  tacit  or  implied,  becatuse  there 
are  manj  acts  coimected  with  legal  obligations  which  imply, 
according  to  a  general  principle  of  jurisprudence,  that  a  gage 
or  pledge  has  been  given  as  a  security  for  a  claim.  The  ex- 
pressions '* . .  .  tadtam  conventionem  de  invectis  illatis  . . . 

quasi  id  tacitb  convenerit ....  tadt^  solet  conventum  accipi, 
ut  perinde  teneantur  invecta  et  illata^  ac  si  spedaliter  con- 
"  venisset . . .  tacit^  intelliguntur  pignori  esse  . . .  etiamsi  nomi- 
"  natim  id  non  convenerit,''  are  among  those  in  the  Digest 
which  illustrate  this  position. 

3.  The  Boman  Law  made  no  distinction  between  moveable 
and  immoveable  things,  as  the  objects  of  such  gage,  (o) 

4.  The  express  as  well  as  the  tacit  Contract  might  refer,  not 
only  to  particular  portions  of  property,  but  to  the  whole  estata 

DCCXLV.  Savigny  further  remarks,  that  those  European 
states  which  are  governed,  as  a  general  rule,  by  the  Roman 
Law,  have,  in  the  particular  instance  of  gage  or  mortgage,  made 
some  important  deviations  from  it  These  deviations  have 
been  chiefly  with  reference  to  the  extent  to  which  the  tadt  or 
implied  gage  operates ;  and  the  municipal  laws  of  these  states 
recognise,  some  a  greater,  some  a  less,  number  of  obligations 
guaranteed  by  a  fiction  of  a  Contract  of  hypothecation  or 
mortgage. 

**  for  the  satisfaction  of  a  demand  which  he  has  against  the  owner  of 
**  that  property  is  under  the  civil  Law,  and  those  systems  which  are 
**  founded  on  it,  perfectly  distinct  from  the  domifUum :  it  is  called  hypo- 
"  theoa  or  pigmu  ;  it  is  a  Contract,  '  quo  jus  in  re  oonstituitur  eredi- 
**  'tori  in  securitatem  crediti.'  *'  (Ruber,  Prtdect,  lib.  xx.  t.  L  p.  1028) ; 
3  Surge,  161. 

(o)  As  to  the  di£ference  between  ptgnus  and  hypotheoa,  the  Institates 
say  (1-  i^«  t.  vL), 

'*  Inter  pignus  antem  et  hypotheoam  quantum  ad  actionem  nihil  interest : 
nam  de  qn&  re  inter  creditorem  et  debitorem  convenerit,  >  ut  tit  pro 
debito  obligata,  utrftque  hfic  appellatione  continetur.  8ed  in  aliis  diffe- 
rentia est,  nam  pignorit  appellatione  earn  proprie  eontineri  didmus, 
qu»  simul  etiam  traditur  creditori,  iDazimd  si  mobilis  sit :  et  earn  que 
sine  traditi<me  nudd  conveniione  tenetur  propria  hypatkeca  i^^llatione 
contineri  dicimus.'* 
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DCCXLVI.  Take,  for  instance,  the  following  case:  Two 
Btates  are  governed  generally  speaking  by  the  Roman  Law. 
In  the  one  the  rule  of  the  Roman  Law  prevails,  that  where  a 
bridal  portion  (dot)  has  been  promised,  it  is  guaranteed  by  the 
implied  hypothecation  of  the  whole  property  of  the  promissor ; 
in  the  other  this  rule  has  not  been  established.  Two  inhabitants 
of  the  former  state  enter  into  a  dotal  or  marriage  contract ; 
the  promissor  or  obligor  possesses  landed  property  in  the 
latter  state;  the  qttestion  arises,  Is  this  property  burdened 
with  an  implied  or  tacit  hypothecation  ?  It  may  be  answered 
negatively,  on  the  ground  that  the  lex  rei  aitce  must  prevail 
But,  according  to  Savigny,  the  answer  would  be  wrong,  because 
the  latter  state  acknowledges  the  possibility  of  an  hypothe* 
cation  through  the  medium  of  a  contract  alone,  and  even  of  a 
tacit  contract  alone.  It  is  a  question  of  fact  whether,  in  the 
case  suggested,  there  be  or  be  not  such  a  contract,  which  can 
only  be  decided  by  the  lex  loci  contractus.  But,  according  to 
that  law,  the  dotal  contract  is  guaranteed  by  the  tadt  hypothe* 
cation  of  the  whole  property  of  the  promissor;  and  this  piece 
of  land  is  a  portion  of  that  property ;  it  is  therefore  burdened 
by  the  tacit  hypothecation.  But  if  the  dotal  contract  had 
been  completed  in  the  latter  state,  neither  that  piece  of  land 
nor  the  rest  of  the  property  of  the  promissor  would  have  been 
s9  burdened. 

DCCXLVII.  There  exists,  however,  a  much  greater  dis- 
crepancy between  the  German  States  which  have  adopted  in 
general  the  Roman  Law  of  hypothecation,  and  those  which 
have  built  this  law  upon  an  entirely  new  foundation.  Prussia 
is  the  type  of  states  of  this  latter  class. 

DOCXLYIII.  The  Law  of  Prussia  does  not  admit  that  a 
simple  contract  can  establish  a  right  of  hypothecation  as  a 
right  affecting  real  property,  which  it  calls  a  real  right  {ding- 
lichea  Rechtj  droit  reel).  The  Law  of  Prussia  also  makes  a 
distinction  between  moveable  and  immoveable  property.  In  the 
case  of  immoveables,  a  real  right  can  only  be  created  by  an 
inscription  in  the  register  of  hypothecations  {Hypothekeribuck), 
A  contract  relating  to  the  inscription  of  a  particular  piece  or 
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portion  of  land  confers  a  title,  by  means  of  which  this  inscrip- 
tion can  be  demanded,  but  a  general  contract  of  hypothecation 
over  the  whole  of  a  property  does  not  support  and  demand  for 
an  inscription  of  particidar  portions  of  land.  In  the  case  of 
moveables,  a  right  of  hypothecation  affecting  realty  arises 
only  from  the  delivery  or  tradition  of  the  thing :  a  contract 
relating  to  the  hypothecation  of  definite  particular  things 
founds  a  claim  for  the  tradition  of  those  thinga 

But  when  a  contract  of  hypothecation,  tacit  or  express^  takes 
place  in  a  state  which  is  governed  by  the  Boman  Law,  it  will 
not»  per  ae,  extend  to  the  moveable  property  of  a  debtcMr  in 
Prussia ;  at  the  most  it  can  only  operate  as  a  claim  to  have 
such  property,  through  the  medium  of  inscription  or  trctdir- 
tion,  subjected,  and  these  only  under  certain  specified  con- 
ditions, to  the  hypothecation.  If,  on  the  other  hand,  a  contract 
of  hypothecation  takes  place  in  Prussia^  having  for  its  object 
either  individual  things  .or  a  whole  property,  and  the  debtor 
possess  property  in  a  state  governed  by  the  Boman  Law,  there 
is  no  reason  why  this  property  should  not  be  deemed  validly 
hypothecated,  inasmuch  as  the  Eloman  Law  does  not  make  the 
validity  of  the  hypothecation  dependent  either  upon  the  lex 
loci  contractus  or  upon  the  domicUium  of  the  hypothecator; 
in  this  case,  therefore,  the  lex  rei  siias  may  and  ought  to  be 
unreservedly  applied.  -* 

DCCXLIX.  There  remains  the  follo¥ring  case  for  consider- 
ation :  In  a  state  governed  by  the  Boman  Law  a  moveable 
is  validly  hypothecated  by  a  contract^  express  or  tadt ;  after- 
wards this  moveable  is  brought  into  Prussia.  Does  the  lien  of 
hypothecation  continue  to  affect  it  so  as  to  enable  the  pawnee  or 
mortgagee  to  bring  an  action  against  its  possessor,  whether  the 
pawner,  or  mortgagee,  or  a  third  person  ?  Can  the  pawnee  or 
mortgagee  dispose  of  it  if  he  becomes  possessed  of  it  by  some 
accident  and  without  tradition?  The  plausible  answer  is  in  the 
affirmative,  because  it  may  be  sidd  that  a  right  once  acquired 
to  a  thing  is  not  affected  by  the  removal  of  that  thing  from 
one  place  to  another.  But  the  answer,  Savigny  says,  would  be 
wrong.     It  is  not,  in  truth,  a  question^whether  one  and  the 
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same  right  of  hypothecation  which  may  be  acquired  in 
different  ways  in  different  states,  jnst  as  property  acquired  in 
one  state  by  tradition,  in  another  by  contract,  is  universally 
recognised  as  property.  The  right  of  hypothecation  ao- 
quired  by  simple  contract  is  altogether  a  different  institution 
or  creature  of  law  from  that  which  can  only  be  acquired  by 
tradition ;  the  two  have  nothing  in  common  but  their  name 
and  object  The  pawnee  or  mortgagee,  therefore,  who,  in  the 
case  suggested,  sought  to  exercise  his  right  of  hypothecation 
in  Prussia^  would  be  calling  upon  that  state  to  enforce  an 
institution  of  law  which  it  does  not  recognise,  and  this  is  a 
proceeding  in  principle  inadmi8sibla(p)  But,  on  the  other 
hand,  the  pawnee  or  mortgagee  in  Prussia,  who  has  become 
possessed  by  tradition  of  an  hypothecated  moveable,  can 
enforce  his  right  in  a  state  governed  by  the  Boman  Law, 
inasmuch  as  he  has  united  in  himself  all  the  conditions  of 
hypothecation  required  for  its  validity  by  the  law  of  tha4^ 
state.  It  may  be  here  observed,  the  rank  and  priority  of 
creditors  having  a  right  of  hypothecation  over  one  and  the 
same  thing  is  governed  by  the  lex  rei  eitcB. 

DCCL.  The  French  jurisprudence  upon  the  effect  of  foreign 
hypothecations  is,  as  at  present  actually  administeredy  un- 
favourable to  their  operation  upon  property  in  France ;  but 
the  decisions  of  the  French  tribunals  on  this  subject  do  not 
appear  to  be  approved  by  the  jurists  of  that  state,  whose 
influence  upon  the  future  decisions  of  the  tribunals  seems  to 
be  scarcely  if  at  all  less  than  that  of  mere  judicial  pre* 
cedents,  {q) 

M.  FsbUx,  in  an  essay  written  for  the  Revue  Mra/ngire  et 
FroTifaiee,  admitted  the  right  of  hypothecation  of  the  wife 
and  the  minor  over  property  in  a  foreign  state,  subject  to 


(p)  Vide  arUej  remarks  as  to  the  erroneous  doctrine  that  a  state  which 
does  not  recognise  among  its  legal  institutions  a  divorce  a  mensd  et  torOy 
may  be  required  to  enforce  it  in  the  case  of  foreigners  married  in  a  state 
which  does  recognise  it. 

(q)  Vide  ante. 
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these  oonditions :  1.  That  the  lex  situs  reoogniaes  this  kind  of 
hypothecation.  2.  That  the  personal  law  of  the  wife  or  minor 
also  recognises  it  3.  That  there  exists  a  treaty  between  the 
two  states  to  the  effect  that  recognises  this  right  of  hypothe- 
cation in  the  case  of  a  foreign  wife  or  minor.  In  his  later 
and  greater  work,  Traite  du  Droit  International  privS^ 
Fselix  makes  no  mention  of  the  third  condition,  the  necos^ty 
of  which  he  has  abandoned,  according  to  the  opinion  of  his 
latest  editor,  M.  Demangeat.  This  learned  person  observes 
that  the  French  Law  concedes  to  foreigners  all  the  civil  rights 
(droits  privea)  of  Frenchmen,  with  certain  exceptions  formally 
specified  in  the  text  of  the  code,  and  he  laments,  as  a  deplor- 
able interpretation  of  the  eleventh  article  of  that  code,  a 
judicial  decision  that  the  hypotlikpie  legale  is  one  of  the 
droits  civUs,  which  appertain  exclusively  to  Frenchmen. 

As  to  the  general  question  whether  an  hypothecation  recog- 
nised by  the  personal  law  ought  to  be  equally  recognised  by 
the  lex  situs,  Fselix  answers  in  the  affirmative ;  M.  Demangeat 
refuses  to  go  this  length.  He  is  of  opinion  that  the  lex  sitis 
must  be  considered  to  some  extent  ^'c'est  au  statut  r^I  a 
"  determiner  le  mode  de  conservation  et  le  rang  du  droit 
^'  d'hypothfeque."  At  the  same  time  he  agrees  with  Savigny, 
and  thinks  that  a  French  wife  ought  to  be  allowed  a  right  of 
hypothecation  over  the  property  of  her  husband  in  a  foreign 
state,  provided  that  this  state  recognises  that  species  of  r^ 
rights  which  is  called  h3^thecation.(r) 

DCCLI.  Secondly, — ^with  reference  to  states  in  which  the 
jurisprudence  of  England  prevails  as  to  the  Law  which 
governs  liens  on  real  property. 

Little  can  be  added  to  the  authorities  collected  by  Story 
and  Burge  on  this  subject.  And  first,  with  respect  to  a  eon- 
tract  for  which  a  security  on  real  property  has  been  given. 
The  English  decisions,  as  Story  points  out,  have  been,  that  the 
Law  of  the  place  where  the  loan  is  made  is  to  govern,  for  the 


(r)  F<dix,  ed.  DemanffecUy  1.  p.  136-7-8,  n.  a. 


CONTRACTS— MENS  ON  JRBALTY — ^ENGLISH  LAW.        539 

mere  taking  of  a  foreign  security  does  not  necessarily  alter  the 
locality  of  the  contract.  It  by  no  means  necessarily  follows 
from  the  taking  of  such  security,  that  where  it  is  taken  the 
contract  is  to  be  fulfiled.  The  legal  fulfilment  of  a  contract 
of  loan  on  the  part  of  the  bondsman  is  repayment  of  the 
money ;  the  security  is  but  the  means  of  ensuring  what  has 
been  contracted  for — that  is,  to  pay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  designated  by  the 
contract  But  if  the  mortgage  is  actually  to  be  executed  in  a 
foreign  country,  and  the  money  is  to  be  paid  there,  the  loan 
will  be  deemed  to  be  there  completed,  although  the  money 
may  have  been  actually  advanced  elsewhere,  (s) 

DCCLIL  Story  also  refers  to  the  following  case  as,  though 
somewhat  different  in  its  circumstances,  being  yet  illustrative 
of  the  general  principle — a  case  which  occurred  formerly  in 
England :  By  a  settlement  made  upon  the  marriage  of  A.  in 
England,  a  term  of  500  years  was  created  upon  estates  in 
Ireland  in  trust  to  raise  dP  12,000  for  the  portions  of  daughtera 
The  parties  to  the  settlement  resided  in  England,  and  a 
question  afterwards  arose  whether  the  *fl  2,000,  charged  on 
the  term  of  years,  should  be  paid  in  England  without  any 
abatement  or  deduction  for  the  exchange  from  Ireland  to 
England.  It  was  decided  that  the  portion  ought  to  be  paid 
in  England,  where  the  contract  was  made  and  the  parties 
resided,  and  not  in  Ireland,  where  the  lands  lay.  which  were 
charged  with  the  payment,  for  it  was  a  sum  in  gross,  and  not 
a  rent  issuing  out  of  the  land.(Q 

DCGLIII.  In  the  case  of  Waterhouae  v.  Stansfield,  the 
difficult  question  arising  out  of  a  debt  secured  by  a  mortage 
on  foreign  land  underwent  some  discussion  in  that  case:  a 
mortgagor  resident  in  this  country  mortgaged,  by  deed  exe- 
cuted in  England,  to  mortgagees  also  resident  here,  real  estate 
in  Demerara ;  and  before  the  mortgagees  completed  their  title 
to  the  mortgaged  property  according  to  the  laws  of  Demerara^ 

(s)  Story's  Conjiiet  of  Laws^  ch.  viii.  s.  287  a. 

(0  Ih,  s.  288;   i>c  Wolfy.  J^hmon,  10  Whtaton's  {Amer.)  R.  367. 
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the  mortgagor  became  bankrupt,  and  his  assignees  in  this 
country  sold  the  property  and  received  the  proceeds:  The 
question  was,  whether  the  rights  of  the  contracting  parties 
have  ceased  to  be  governed  by  the  Law  of  Demerara,  the  lex 
loci  rei  sitcB,  and  must  be  governed  by  the  Law  of  this  country, 
the  lex  loci  contractus.  Lord  Justice  Turner  made  the  follow- 
ing among  other  observations : 

*'  Upon  the  argument  of  this  claim  several  points  were 
'*  made  on  the  part  of  the  plaintiffs.  First,  that  the  defendants, 
"  the  assignees,  are  bound  by  all  the  equities  by  which  the 
"  bankrupt  was  bound ;  and  that  the  court,  finding  them  in 
''  possession  of  the  proceeds  of  an  estate,  which  by  Contract 
"  with  the  bankrupt  was  bound  in  favour  of  the  plain tiflfe, 
''  will  give  effect  to  the  Contract  against  those  proceeda 

"  The  case  of  Exparte  Pollard  (u)  was  cited  upon  the  first 
"  point ;  but  in  that  case  the  Law  of  Scotland  presented  no 
"  impediment  to  the  mortgage  being  completed ;  the  Contract 
"  bound  the  bankrupt,  and  therefore  his  assignees,  and  there 
'*  was  no  impediment  to  its  completion.  But  in  this  case  the 
''  Contract  indeed  may  bind  the  bankrupt  and  the  assignees, 
'*  and  yet,  by  the  Law  of  Demerara,  may  not  have  been 
**  capable  of  being  fulfilled.  The  two  cases,  therdbre,  are 
'*  widely  different ;  and  I  cannot  hold  this  case  to  be  governed 
"  by  Exparte  Pollard. 

"  If  it  can  be  decided  in  favour  of  the  plaintif&,  without 
"  some  further  inquiry,  it  must,  I  think,  be  upon  the  more 
"  broad  and  general  ground,  that  the  property  having  been 
'*  sold,  and  the  proceeds  of  the  sale  received  by  the  defendants, 
"  the  assignees,  the  rights  of  the  parties  have  ceased  to  be 
"  governed  by  the  Law  of  Demeiara,  the  lex  loci  rei  sito, 
*'  and  must  be  governed  by  the  Law  of  this  countiy,  the  lex 


(tt)  Expate  PoQard^  re  Courtneyy  Montague  dt  Chitty^e  Rep.  230,  and 
4  DeacovCe  Rep,  27 :  reversing  b.  c.  3  Montague  ds  Ayrton^e  Rep,  340 ; 
2  DeojcoiCe  Rep,  367 ;  6  Law  J,  Rep,  N.  S.  Bankr,  95. 

Martin  v.  Martin,  2  Ruse,  ^  Mylne,  528. 
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'•  loci  contractda.  No  authority  has  been  cited,  nor  have  I 
'*  been  able  to  find  any  which  touches  this  point ;  but  I  think 
"  it  must  depend  upon  the  question,  how  far  the  lex  looi  rei 
**  sitcB  extends.  If  it  regulates,  not  merely  the  disposition  of 
**  the  estate  itself,  but  also  the  disposition  of  the  proceeds  of 
"  the  estate,  it  cannot,  I  think,  be  permitted  that  a  different 
"  Law  should  intervene  and  defeat  those  regulations.  The 
^  interest  in  the  proceeds  is  in  substance  and  effect  an  interest 
''  in  the  estate  itself,  and  no  rule  is  more  universal  than  that 
'*  the  lex  loci  rei  aitcB  governs  the  disposition  of  the  estate.  If 
*'  the  lex  loci  rei  svtce  only  permits  the  alienation  of  the  estate 
^  upon  the  terms  of  the  proceeds  being  applied  in  a  particular 
"  manner,  this  is  a  restraint  upon  the  alienation ;  and  there  is 
**  no  doubt  that  the  restraints  which  may  be  put  upon  aliena- 
''  tion  must  in  all  cases  be  governed  by  the  lex  loci  rei  sitce, 
^  Again,  how  could  a  Contract  to  dispose  of  the  proceeds  of  an 
'*  estate  in  a  manner  contrary  to  that  prescribed  by  the  lex 
"  loci  rei  aitcB  be  enforced  ?  I  cannot,  therefore,  adopt  the 
"  broad  position  contended  for  on  the  part'  of  the  plaintiffs, 
'*  but  must  send  the  matter  to  the  master  for  further  inquiry 
*'  as  to  the  Law  of  Demerara"  (x) 

DCCLIV.  According  to  Mr.  Surge,  both  the  constitution 
or  acquisition  of  the  whole  jiLS  kypothecce  in  immoveable  pro- 
perty, and  the  right  and  obligations  of  the  mortgagor  and 
mortgagee,  are  wholly  dependent  on  the  lex  sitHs.  Therefore, 
'*  whether  the  hypotheca  be  conventional,  orexpresSf  or  tooi^, 
**  or  jvdicidl,  or  general^  or  apecidly  it  can  effect  immoveable 
"  property  so  far,  only,  as  it  is  sanctioned  by  the  Law  of  the 
**  place  in  which  the  property  is  situated." 

He  relies  upon  Rodenhurgh,  MatthcBtia,  P.  Voety  J.  Voet^ 
for  this  doctrine,  which  seems  to  be  well  established  both  on 
principle  and  authority.  With  respect  to  the  possible  conflict 
between  the  lex  contractus  and  the  lex  situs  as  to  privileges  or 


'  (x)  WcUerhcuae  ▼.  StanifiM  (7.  (7.  TWimt,  1852) ;  Law  Journal^ 
N.  S,,  vol  21,  p.  882-3. 
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preferences  arising  out  of  the  bypotheca  or  mortgage,  Mr. 
Burge  adopts  the  opinion  of  Rodenburgh,  the  two  Yoets,  and 
Matth^eus,  that  such  privileges  or  preferences,  even  though  con- 
ferred by  the  lex  domicilii  or  the  lex  coTitractuSy  must  be 
governed  as  to  their  admissibility  by  the  lex  situs.  So  it  may 
happen  that  instruments  prepared  in  England  as  mortgages  of 
property  in  her  colonies  may  be  ineffectual  for  that  purpose, 
though  the  colonial  court  may  collect  the  intention  of  the 
parties  from  these  instruments,  and  endeavour  to  execute  it 
according  to  the  lex  situs,  (y) 

DCCLV.  On  the  other  hand  it  may  happen  that  the  bypo- 
theca or  mortgage  security  may  be  valid  accoiding  to  ihe  kx 
situs  of  the  property,  and  yet  the  debt  or  contracts  be  invalid, 
because  contrary  to  the  lex  amtractus.  On  this  principle  it 
has  been  well  decided,  both  in  England  and  the  North  Ameri- 
can United  States,  that  the  taking  foreign  security  does  not 
necessarily  entail  as  a  consequence  that  the  Contract  is  to  be 
fulfilled  where  the  security  is  takea  A  loon  of  money  in 
England  with  a  mortgage  security  in  a  West  Indian  colony, 
was  not  allowed  to  have  reserved  for  it  the  rate  of  interest 
allowed  by  the  lex  situs  (i.  e.,  of  the  colony),  because  contrary 
to  the  lex  contractus  (i.  e.,  of  England),  {z) 

Upon  the  same  principle  the  Common  Law  courts  of 
England,  (a)  France,  (6)  and  the  North  American  United 
States,  (c)  agree  with  the  majority  of  jurists^  («Q  in  holding 
that  no  action  can  be  entertained  or  a  judgment  i/a  rem  be 
I»:onounced  as  to  immoveable  property  situated  in  another 
state; 


(y)  Ih.  394. 

{z)  Wdf  V.  Jokmm,  10  WhecUofCi  (,Ainer.)  Rep,  323. 

Stapleton  v.  Conwajf^Z  Atkin's  Eep.  727  ;  3  Burg$y  395-6. 

(a)  Mo«tyn  v.  FabrigcUy  Cowp&r's  Rep.  180. 

Dovlson  ▼.  Matthews^  \,Dumford  <&  EouiCs  Rep.  503. 

(6)  Corf.  463,  t.  xix.  L  iii. 

(c)  Stofy,  8.  467. 

(d)  13  Burge,  396. 
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DCCLVI.  The  English  court  of  chancery,  however,  enter- 
tains suits  which  have  for  their  object  to  acquire  a  title  and 
obtain  possession  of  property  situated  out  of  its  jurisdiction. 
It  is  difficult  to  defend  this  stretch  of  authority  on  sound 
principles  of  international  jurisprudenca  Mr.  Burge  ob- 
serves, (e)  "that  this  court  professes  only  'agere  m  perso- 
"  nam;  '  but,  as  it  compels  the  defendant  to  divest  himself  of 
"  the  property  or  to  subject  it  to  a  burthen,  it  indirectly  acts- 
"  on  the  property."  The  exercise  of  this  jurisdiction,  when  it 
is  founded  on  some  Contract  made  or  some  equity  arising 
betnijeen  persons  in  England,  respecting  Imds  in  the  colonies 
or  in  a  foreign  country,  as  in  Penn  v.  Lord  BaUvmorey  (J)  or 
in  Cra/nstown  v.  Johnston^  (g)  may  be  consistent  with  the 
principles  laid  down  by  jurists  in  the  case  of  judgments  which 
are  both  personal  and  real  But  the  exercise  of  its  juris' 
diction  in  making  decrees  for  the  foreclosure  or  sale  of  mort- 
gaged property  in  the  colonies  is  not  so  easily  understood ;  it 
cannot^  he  observes,  carry  its  decree  into  execution  without  the 
aid  of  the  forum  rei  svtce;  and  Mr.  Burge  is  of  opinion  that 
the  decree  of  the  court  of  chancery  ought  not  to  operate  as  a 
lien  on  property  out  of  its  jurisdiction  to  the  prejudice  of  a 
third  party,  who  had  acquired  legally  a  previous  lien  and  had 
no  notice  of  the  decree,  (h) 


(e)  13  Burge,  398. 

(/)  1  Veney'a  Rep.  U^ 

(g)  3  Vesefs  Rep.  170,  6  ib.  276. 

(i)  Z  Burge,  299. 
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CHAPTER  XXXIX. 

TRANSFER  OR  ASSIGNMENT  OF  OBLIGATIONS  BT  THE  OBLIGEE, 
(l)  by  act  of  OBLIGEE,  (ll.)  BT  OPERATION  OF  LAW — 
QUESTION  AS  TO  PRIORITY  OF  LIENS  BETWEEN  ASSIGNEE 
OF  OBLIGEE,  AND  CREDITOR  OR  TRUSTEE  OF  OBLIOfEE — 
BANKRUPTCY — PRESCRIPTION. 

DCCLYII.  The  obligation  may  be  transferred  in  two 
ways  :  (I.)  By  the  voluntary  act  of  the  obligee ;  (IL)  By  the 
operation  of  the  Law  in  the  event  of  the  obligee's  insolvency  or 
bankruptcy. 

DCCLYIII.  (I.)  The  obligee  may  of  course  transfer  his 
obligation  to  another  person,  who  would  be  called  in  English 
Law  his  assignee.  If  the  subject  of  the  obligation  happen  to 
be  in  one  State,  and  the  assignment  to  be  made  in  another, 
some  questions  of  importance  and  of  difficulty  may  arise  as  to 
the  Law  which  is  to  govern  the  form  of  the  assignment^  the 
manner  of  enforcing  it,  the  possible  conflict  between  the 
rights  and  liens  of  the  assignee  and  the  creditor  or  trustee 
of  the  assignor. 

DCCLIX.  What  the  English  Law  terms  chosea  in  actioriy 
e,  g.,  Debts  and  Bights  or  Causes  of  Action,  are  universally 
treated  by  jurists  as  attached  to  the  person  of  the  creditor, 
and  governed  by  the  Law  of  his  DomiciL  (a)  They  may  be 
the  subject  of  assignment  either  absolutely  or  conditionally, 
with  or  without  notice  of  intimation  to  the  debtor,  acoordii^ 
to  that  Law.    This  position  is,  in  fact,  a  part  of  the  general 


(a)  Story,  ss.  353,  355,  356,  395—400  ; 
3  Burgey  777-8; 
1  Bdl,  556. 
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proposition  that  moveables  are  transferable  according  to  the 
lex  dom/iciUi  of  the  owner.  It  is  well  supported  as  an 
axiom  of  English,  Scotch,  and  North  American  United 
States  Law,  by  the  authority  of  Lord  Hardwicke,  Lord 
Loughborough,  Lord  Kenyon,  Lord  Eames,  and  Mr.  Justice 
Story.  (6) 

The  English  Judges,  as  will  be  seen,  apply  this  doctrine 
not  only  to  volwnta/ry  aaaignryient  by  the  party,  but  also  to 
aaaignment  by  operiUion  of  Law,  as  in  case  of  bankruptcy. 

DCCLX.  The  lex  fori,  as  will  be  seen,  governs  the  form 
in  which  remedies  are  to  be  enforced.  On  this  principle 
Mr.  Bulge  is  of  opinion  that  even  an  obligation^  assignable 
by  the  lex  domicilii  of  the  obligee,  must  be  sued  upon 
in  England,  where  choses  in  action  are  by  the  common  Law 
not  assignable  in  the  name  of  the  original  obligee ;  an 
Lish  case  (c)  to  the  contrary  cannot,  he  thinks,  counter- 
balance the  English  cases  {d)  which  have  decided  this  point 

It  would  seem  to  be  reasonable,  however,  that  a  distinction 
should  be  taken  between  the  case  of  an  obligation  which  was 
assignable  in  its  origin  and  inception,  and  the  case  of  one 
not  so  assignable,  (e)  and  to  confine  to  the  latter  class  the 
rule  insisted  upon  by  Mr.  Burge. 

DCCLXI.  As  to  the  form  of  the  assignment  itself,  the  lex 
lod  of  the  transaction  must  govern:  this  question  and 
others  kindred  to  it  are  more  fully  discussed  in  a  subsequent 
chapter  on  Bills  of  Exchanga 


(6)  SUl  V.  Wor9wicky  1  E,  Blackstone,  131,  665,  &&,  and  casoa  therein 
referred  to. 
SeUtrig  v.  Davis^  2  Rost^s  Bank.  Caset,  97. 
Hunter  v.  PoUs,  4  Dumford  d:  Eatffs  Rep.  182—192. 
Story^  8.  397-8. 

(c)  (/CaUaghan  v.  Th<m<md,  3  TauvOorCB  Rep.  81. 
\d)  FoUioU  v.  Offden,  1  H,  BlacksCone,-lZl. 
Innes  v.  Durdop,  8  Dur/hford  8f  EcutCe  Rep.  595. 
Wolf  V.  Oxholm,  6  Maule  d:  Sdwyn,  99. 
Jefery  v.  MweTaqgart^  ib,  126. 
{e)  WeeOaJtey  B.  2i2. 
VOL.   IV.  N   N 
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DCCLXIL  Questions  of  great  nicety  and  difficulty  may 
arise  on  the  subject  of  priority  of  liens,  in  cases  where  the 
assignment  is  validly  made  in  one  state  of  an  obligation  or 
of  any  other  personal  property  but  the  property  happens  to 
be  locally  in  another  state,  by  the  Law  of  which  it  is  liable 
to  be  attached  by  a  creditor  or  trustee  of  the  assignor.    The 
true  rule  would  seem  to  be,  that  if  the  creditor  or  trustee 
of  the  assignor  had  notice,  at   any  time  before  judgment^ 
of  the  prior   lien  of  the  assignees,  such    lien    would    be 
entitled  to  priority.    The  lex  fori  might  certainly  hold  a 
different  doctrine,  and  apply  wrongly  the  maxim  qui  prior 
eet  i/n  tempore  potior  est  in  jure;  but  then  the  property 
might  be  found  afterwards  in  a  third  state,  and  the  assignee 
might  there  sue  for  it,  and  the  court  of  this  third  state  decide 
that  the  assignee,  and  not  the  creditor  or  trustee  of  the 
assignor,  was  entitled  to  it. 

DCCLXIII.  On  the  other  hand,  where  the  attachment  has 
been  made  by  the  creditor  or  trustee  in  the  place  where  the 
property  actually  is,  before  the  assignor  has  made  the  assign- 
ment, there  is  room  for  the  application  of  the  ir^axim  qui 
prior  est  in  tempore  potior  est  in  jure;  and  Story  agree* 
with  the  high  authority  of  Casaregis,  that  it  would  be  rightly 
applied  by  giving  priority  to  the  lien  of  the  creditor  or 
trustee  over  that  of  the  assignee.  (/) 

DCCLXIY.  In  the  last  chapter  we  considered  the  transfer 
of  an  obligation  by  the  voluntary  act  of  the  obligee.  In 
this  (g)    chapter   we   have  to  consider  the  transfer  of  an 


(/)  Stofy,  B.  399,  400,  400a  (6th  ed.),  refers  to  recent  decimonB  in 
Louisiana, 
(g)  Savigny,  viii  a.  374  E. 
J.  Voet^  8.  IT.Comm.  ad  Pand,  xx.  4^  b.  12. 
Puffendorf,  t  i.  obs.  217. 

Merlifif  Rep,,  FaiUite  et  Baiiqueroute,  &  2»  11,  art  z. 
11  Maasi,  8.  61,  72,  314,  315,  328. 

Story,  8.  338—341  as  to  discharge ;  403—423  as  to  ateignment. 
2  BeWs  Camm,  (ed.  Shaw),  1294. 
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obligation  by  the  operation  of  the  law  upon  the  property 
of  the  obligee;  that  is,  the  effect  of  his  bankruptcy  or 
insolvency,  (h) 

DCCLXV.  The  effect  of  the  bankruptcy  or  insolvency  (con- 
ou/r8U8  creditorum — Concurs.  FaiU/Ue — Bcmg^route)  of  the 
obligor  upon  the  obligation  is  most  important ;  it  has  the 
double  consequence  of  trcmeferrmg  and  of  diachargvng  the 
obligation,  (i) 

DCOLXVI.  Bankruptcy — as  it  is  well  put  by  Savigny — 
supposes  this  state  of  things :  a  debtor  unable  to  pay  more 
creditors  than  one  (Jc)  the  full  amotlnt  of  his  debt  to  them. 
In  order  to  apportion  this  amount,  his  whole  property 
must  be  collected  into  one  mass  or  heap,  be  turned  into 
money,  and  distributed  according  to  certain  principles  amonsgt 
his  creditors. 

As  the  object  to  be  attained  by  this  process  is  to  deal  with 
the  claims  and  rights  of  various  creditors,  this  can  only  be 
successfully  accomplished  at  one  place ;  and  that  place,  it 
is  obvious,  ought  to  be  the  Domidl  of  the  debtor.  This  is  a 
case,  therefore,  in  which  the  epecidl  jurisdiction  appertaining 
to  the  obligation  itself  must  give  place  to  the  jurisdiction 
over  the  person  of  the  obligor. 

That  this  question  should  receive  an  uniform  answer  from 


in.  Burge^  886,  ch.  xxii. 

WettOakt,  ch.  iz. 

(A)  By  the  bill  now  introduoed  by  the  Attorney-Genei*al  (Sir  R. 
BethellX  this  anomalous  and  discreditable  distinction  will  be  removed, 
"  the  two  systems  will  be  entirely  blended  together,  and  there  will  be 
^  a  common  adjudication  of  bankruptcy  affecting  both  traders  and 
''  non-traders."— i^peccA  of  At-Gen,  p.  8  (I860). 

{%)  This  portion  of  the  subject  is  considered  in  a  later  chapter, 
on  the  discharge  of  obligations. 

(k)  "  Bankruptcy  is*  nothing  in  the  world  more  than  taking  the 
*'  whole  of  the  del^r*s  property  by  one  universal  execution,  or  by  one 
"  universal  surrender,  for  the  benefit  of  his  creditors." — Speech  of 
At'Oen.  (1860),  p.  1. 

N   N  2 
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the  various  States  which  compose  the  great  oommunil^  of 
moral  societies,  is  a  matter  of  the  last  importance  to  the  best 
interests  of  commerce ;  and,  perhaps,  the  practice  of  comity 
is  more  in  accordance  with  reason  and  justice  upon  this 
point  than  upon  any  other. 

DCCLXYIL  The  collection  of  the  scattered  property  of 
the  debtor  into  one  mass,  and  its  conyersion  into  money,  can 
be  effected  without  difficulty  where  the  property  is  situate 
within  one  state  and  one  jurisdiction.  The  difficulty  arises 
when  the  property  is  dispersed,  situate  in  various  states,  and 
subject  to  various  jurisdictions :  what  jurisdiction  shall  then 
obtain,  what  Law  ought  to  govern  the  dealing  with  the  bank- 
rupt's estate,  both  as  to  its  collection  and  distribution,  and  be 
binding  on  all  the  creditors  ? 

DOCLXYIIL  It  is  clear  that  in  all  cases  in  which  the 
property  of  the  bankrupt  is  in  various  states,  that  one  of  two 
systems  must  be  adopted :  Either  (I.)  there  must  be  as  many 
adjudications  in  bankruptcy  as  there  are  places  in  which  there 
happens  to  be  a  portion  of  the  debtor's  property;  or  (11.)  there 
must  be  one  adjudication  in  bankruptcy  at  the  Domicil  of  the 
debtor.     The  first  is  a  barbarous  system,  firaught  with  incon- 
venience and  injustice.     It  is  also  open  to  the  objection  of 
establishing  the  forum  rei  sUcb  for  personal  actions.     The 
second  is  in  harmony  with  the  soimdest  principles  of  comity. 
And  if  the  foreign  state  allows  the  curator  appointed  by  the 
state  of  the  debtor's  Domicil  to  bring  actions  according  to  the 
lex  fori  in  its  own  tribimals,  the  national  independence  is 
preserved,  while  international  and  general  justice  is  promoted. 
DCCLXIX.  The  true  principles  of  International  Law  are 
laid  down  by  Gail  in  clear  language :  ''Quoniam  saepe  contingit, 
**  hujusmodi  decoctores  et  debitores  fugitives,  et  fraudulenter 
"  latitantes,  in  diveraia  locis  merces  et  alia  bona  habere,  quis 
"  erit  judex  competens,  pro  faciendfi.  immissione  vel  venditione 
"  quorumcumque  bonorum  in  alieno  territorio  existentium  ? 
"  Dicendum  judicem  domicilii  debitoris  adeundum  esae^ 
"  ad  hoc  ut  cognoscat,  etpronuntiet  super  facienda  immissione, 
"  vel  venditione  quorumcumque  bonorum  existentium."    He 
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•  

adds  a  sound  limitation^  or  rather  accessary  proposition :  *'  Ut 
**  execfuZio  non  potest  fieri  per  eundem  judioem  sed  judex 
*'  territorii  adiriy  etprofddendd  eosecuiione  requiri  debit"  (t) 
DCCLXX.  The  decisions  of  the  English,  Scotch,  and  Irish 
have,  after  much  debate  and  controversy,  slowly  but  firmly 
incorporated  the  true  principles  of  International  Law  upon 
this  question  into  their  domestic  jurisprudenca  The  following 
propositions  are  now  firmly  established  : — First,  that  the 
moveable  or  personal  estate  of  the  bankrupt  must  be  taken 
to  be  situated  in  that  state  in  which  the  bankrupt  is  domi- 
ciled. Secondly,  that  a  proceeding  by  adjudication  in  bank- 
ruptcy in  England  or  in  Ireland,  and  the  assignment  following 
thereupon, — a  sequestration  in  Scotland, — and,  in  fine,  any 
assignment  under  the  bankrupt  Law  of  a  foreign  state  in 
which  the  debtor  was  domiciled, — ^have  the  effect  of  transferring 
to  the  persons  nominated  by  Law — ^whether  assignees,  trus- 
tees, syndics,  or  curators — the  whole  moreoMe  estate  of  the 
bankrupt  England,  therefore,  recognises  the  operation  of  the 
foreign  bankrupt  Law  upon  English  personalty  ;  and  expects, 
and  as  far  as  she  can  enforces,  the  same  recognition  of  Law, 
bankrupt  Law,  upon  personalty  in  a  foreign  state.  From 
these  two  principal  propositions  the  following  are  corollaries 
which  have  been  worked  out  on  reason  and  principle :  viz., 

1.  That  an  attachment  by  an  English  creditor,  not  acquired 
by  a  specific  lien  prior  to,  but  acquired  after,  the  assignment 
of  a  foreign  bankruptcy,  with  or  without  notice  (m)  to  the 
bankrupt,  is  impotent  to  effect  the  assignment 

2.  That,  nevertheless,  if  the  Law  of  the  foreign  state  in 
which  the  property  may  be,  shoidd>  in  violation  of  comity, 
exercise  jurisdiction  over  the  property,  and  by  express 
regulation  prefer  the  claim  of  the  attaching  creditor  to  the 


{0  Lib.  iL  obB.  130  ;  Ub.  i.  obs.  113,  n.  16 ;  dted  3  Burge,  905. 
(m)  Story,  s.  409. 
WesUake,  s.  279  (4). 
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previous  assignment  under  the  bankruptcy,  the  title  so  con- 
veyed by  the  lex  rd  sitce  and  lex  fori  would  not  be  disr^arded 
in  England  so  as  to  compel  the  creditor,  when  within  English 
jurisdiction,  to  refund  the  property  so  acquired,  (n) 

3.  That  such  a  creditor,  however,  will  not  be  allowed  to 
take  advantage  of  the  English  Bankruptcy  without  first  com- 
municating the  benefit  derived  from  his  proceedings  in  the 
foreign  state. 

4.  That  the  last-mentioned  axiom,  however,  does  not  apply 
where  the  creditor  obtains  by  his  diligence  something  which 
did  not  and  could  not  form  a  part  of  the  English  fund,  or 
pass  to  the  assignees  under  the  assignment,  e,  g.,  foreign  real 
estate,  (o) 

DCCLXXI.  The  case  of  Le  FevArre  v.  SvUivan,  recently 
decided  by  the  Privy  Council,  is  one  of  great  importance 
in  its  bearing  upon  the  present  question.  In  1833,  A.,  domi- 
ciled in  Jersey,  deposited  with  R,  domiciled  in  England,  a 
policy  of  insurance  effected  in  Jersey  upon  A.'s  life,  for  the 
sum  of  ^499,  as  security  for  the  sum  of  .£^210,  advanced  by 
B.  to  him.  This  transaction  took  place  in  England.  No 
notice  of  the  deposit  was  given  to  the  Insurance  Office,  who 
afterwards^  upon  a  &lse  representation  of  the  loss  of  the 
policy,  delivered  to  A.  a  duplicate  of  the  policy,  which^  in 
1833,  he  by  deed  assigned  to  his  wife  (from  whom  he  had 
obtained  a  judicial  sentence  of  sqparation  de  biena)^  in  con- 
sideration of  the  sum  of  ^400,  alleged  to  have  been  paid  by 
her  to  him.     Notice  of  this  assignment  was  given  to  the 


(n)  Sill  V.  Worswick,  1  K  Black^ne's  Rep.  693. 

Cazenove  v.  Prevott^  b  B,ds  Alderaon,  70. 

(o)  Cockerel  v.  Dickens,  2  Moore'e  P.  C,  Repe.  98. 

Mr.  Westlake  remarks  (8.284),  that  in  England  and  the  North 
American  United  States  a  bon&  fide  payment,  made  by  bankrupt's 
d^tor  under  process  of  foreign  Law,  protects  him  from  a  second 
payment  at  the  suit  of  the  assignees  in  the  hankrupt*«  DomiciL 
(j^c  Chevalier  v.  Lyru^,  Douglas,  Rep,  170.)  The  assignees  can  only 
recover  from  the  creditor. 
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Insurance  Office.  A.,  or  his  wife,  paid  the  premiums  till  A.'8 
death.  In  1838,  A.  became  insolvent,  and  made  a  ceasio 
honoTwm  of  his  property,  but  no  proof  of  B.  s  debt  was 
registered  by  him  under  A/s  insolvency.  In  an  action 
brought  in  Jersey  by  A.'s  wife  against  the  Insurance  Office 
to  recover  the  amount  of  the  policy,  B.  intervened,  and 
claimed  a  lien  under  the  deposit  with  him  by  A.  of  the 
original  policy.  Held,  first,  that  as  B/s  DomicU  was 
English,  and  the  contract  made  in  England,  B.  had  by  the 
English  Law  a  lien  upon  the  policy  :  second,  that  the  cessio 
bonorum  made  by  A.,  in  Jersey,  did  not  affect  such  lien,  {p) 

DCCLXXII.  In  the  same  case  it  was  decided  that  a 
debtor's  person,  and  his  general  estate  before  and  after 
his  death,  may,  by  bankruptcy,  or  judicial  insolvency, 
or  lapse  of  time,  be  effectually  discharged  or  protected 
firom  a  debt  to  which  property  specifically  pledged  for 
it,  specifically  charged  for  it,  or  specifically  made  a  security 
for  it,  may  yet  remain  liable,  (q) 

DCCLXXIII.  The  French  Law  is,  in  its  general  principle, 
liberal  on  this  subject ;  it  admits  the  syndic,  nominated  (r) 
by  the  state,  which  has  cognizance  of  the  bankruptcy,  to 
take  proceedings  against  the  bankrupt's  effects  in  France :  nor, 
ajs  it  would  appear,  according  to  the  latter  opinion,  does  it 
inquire  whether  the  bankruptcy  has  been  declared  with  or 
contrary  to  the  consent  of  the  bankrupt ;  in  either  case  (js)  the 
sentence  operates  iii  France  as  a  chose  jiig4e  by  a  competent 


(p)  Le  Feuvre  v.  SvUivan,  ExectUora  (1855),  10  Moore's  P.  C,  Bep, 
p.  1  (marginal  note). 

{^  Le  Feuvre  v.  Sullivan,  10  Moore's  P,  C,  Rep.  p.  13. 

Clark  V.  MvUick,  3  Moore's  P.  C.  Hep.  252,  was  the  case  of  an  assumpsit 
by  the  assignee  of  a  bankrupt,  under  an  English  commission,  against  a 
native  of  India,  resident  withi|i  the  jurisdiction  of  Calcutta.  The 
English  Bankruptcy  Acts  were  h  olden  not  to  affect  the  mode  of  taking 
evidence  in  India. 

(r>  Foslix,  s.  468,  ed.  Demanffeat,'p,  204,  n.  a.,  editor  reviews  in  a 
note  the  whole  law. 

{s)  Massi,  t.  ii.  s.  314,  thinks  only  in  the  latter  case. 
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tribunaL  But  this  propoffltion  does  not  extend  to  the  case  of  a 
bankrupt  who  has  two  trading  establishments,  (Q  one  of  which 
is  in  France,  the  other  foreign.  There  seems  to  be  a  doubt, 
however,  whether  the  sentence  of  the  foreign  bankruptcy  can 
be  pleaded  in  bar  of  proceedings  taken  by  individuals  against 
the  effects  or  the  property  in  France.  Fa&liz  asserts  that  it 
cannot :  M.  Demangeat  thinks  it  can,  except  against  a  French 
creditor:  an  exception  in  favour  of  native  subjects^  the 
principle  of  which  pervades  many  of  the  judgments  of  the 
French  courts  in  cases  where  the  rights  of  a  foreigner  and  a 
native  come  into  collision.  Another  question  has  been  much 
discussed — ^whether  a  foreign  sentence  of  bankruptcy  affects 
the  civil  capacity  of  the  bankrupt  in  Franca  Faslix  affirms 
that  it  does,  the  same  as  un  jugement  d'imterdictioru  (u) 
Mass^  thinks  that  the  bankrupt  would  not  be  permitted  to 
have  an  account  at  the  Bank  of  France,  or  be  allowed  the 
entr^  of  the  Boiu^e ;  but  that  it  would  be  competent  to  him 
to  make  payments  and  transfer  property  not  forbidden  by  the 
sentence  of  bankruptcy ;  that  the  sentence  has  the  effect  of  a 
real  and  not  a  personal  statute. 

M.  Demangeat  agrees  with  this  opinion,  and  it  is  founded  on 
the  high  authority  Casaregia  And  as  to  immoveable  property, 
the  law  of  the  French  Code  de  Commerce  (x)  respecting  the 
vnscyription  of  the  reoMy  of  a  bankrupt  renders  the  doctrine 
above  stated  indispensable. 

The  French  tribunal  also  will  pronounce  a  sentence  of 
bankruptcy  in  the  case  of  a  foreigner, — an  exception  to  its 
usual  principle  on  the  subject  of  foreigners,  founded  on  the 


(0  Vide  post, 

(u)  S.  89 :  *'L*iiidividu  interdit  dans  son  pays,  Test  anssi  en  pays 
^  Stranger.  H  en  est  le  m^me  dn  fiulli  d6clar6  tel  dans  aa  patrie  ainai 
"  que  de  Fabsent.", 

{x)  **  Les  syndics  sont  tenus  de  prendre  inscription  an  nom  de  la  masse 
^  des  crSanciers,  sur  lea  immeublee  dn  faiUi  dont  lis  conniussent 
<*  Texistence."— Jr<.  490. 
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doctrine,  that  such  a  sentence  is  only  ''  v/ne  m&ure 
"  conservatoire."  (y) 

DCCLXXIV.  The  decisions  of  the  courts  of  the  United  States 
of  North  America,  contrary  to  the  opinions  both  of  Story  (z) 
and  Kent,  (a)  do  not  admit  this  extra-territorial  operation  of 
foreign  bankruptcy  laws  ;  grounding  their  breach  of  comity  in 
this  respect  upon  the  plea  that  the  admission  of  the  foreign  law 
would  in  this  case  prejudice  the  right  of  their  own  citizens,  (b) 
Nevertheless,  in  most  of  the  cases  in  which  assignments  under 
foreign  bankrupt  laws  have  been  denied  to  give  a  title  against 
attaching  creditors,  (c)  it  has  been  admitted  that  the  assignees 
might  maintain,  under  such  assignments,  suits  in  the  United 
States  courts  for  the  property  of  the  bankrupt;  and  Story 
justly  observes  that  this  admission  surrenders  the  principle, 
inasmuch  as  the  assignees  could  not  sue  unless  they^  possessed 
some  title  under  the  assignment 

UCCLXXV.  In  fact,  as  Story  (d)  says,  the  point  in  the 
North  American  United  States  has  hitherto  been  a  struggle 
for  priority  and  preference  between  parties  claiming  against 
the  bankrupt  under  opposing  titles;  the  assignees  claiming 
for  their  general  creditors^  and  the  attaching  creditors  for  their 
separate  right& 

These  priorities  and  privileges  are,  in  the  case  of  moveable 
property,  as  a  general  rule,  governed  (e)  by  the  law  of  the 


(y)  So  decided  by  2W5.  de  Oammeree  de  la  Seine,  7  Oct.,  1846 ; 
Gar.  dee  Trib,  8  Oct. 

(«)  S.  409,  &c. 

(a)  2  C<mm.  406. 

(6)  Bdton  v.  Valentine,  1  Curtie  (Amer.)  C.  C.  R.  168. 

Booth  v.  Clark,  17  Howard  (Amer.),  322. 

Bemten  r.Holmee,  20  Johnson*s  (Amer.)  R,  229 :  this  appears  to  be 
the  leading  case. 

(c)  Story,  8.  420. 

(i)  S.  420 ;  Ogden  v.  Saandere,  12  Wheaton'e  {Amer.)  K  359—365. 

(e)  The  lex  eit'Ae  may  prescribe  a  different  rule. 

Andrewee  v.  Hie  Creditore,  11  Louieiana  R.  {Amer.)  476. 


554        JUS  GSNTIUK— PRIVATE  INTERNATIONAL  LAW. 

debtor  of  the  domicil,  and  in  the  case  of  real  property  by  the 
lex  rei  aitcB;  (f)  the  same  principle  ought  to  be  applied  both 
to  the  assignments  of  the  debtor,  voluntarily  made,  and  to  an 
assignment  made  under  the  operation  of  a  law  of  bankraptcy- 

DCCLXXYL  Upon  this  nice  question  of  the  priviUgia  or 
priority  of  liens,  it  is  to  be  observed  that  the  states  which 
have  adopted  as  their  basis  the  Roman  Law,  (g)  have,  according 
to  Savigny,  (h)  worked  out  the  following  system. 

All  the  creditors  are  divided  into  five  classes : — 

1.  Those  who  have  absolute  privileges  or  rights  of  pri- 
vity. 

2.  Those  who  have  privileged  hypotheca 

3.  Those  who  have  ordinary  hypothecs. 
4  Those  who  have  personal  privileges. 

5.  All  who  are  not  included  under  the  foregoing  cate- 
gories. 

Of  these  five  classes,  the  first,  the  fourth,  and  the  fifth 
consist  of  pure  obligations^  and  are  clearly  justiciable  by  the 
Law  of  the  place  in  which  the  bankruptcy  is  declared, 
whatever  may  be  the  place  in  which  the  obligation  had  its 
origin,  or  in  which  it  was  to  be  fulfilled. 

The  second  and  the  third  classes  relate  to  creditors  who  have 
a  hjrpothec  or  mortgage.  Every  creditor  of  this  description 
has  in  reality  a  right  of  a  mixed  character,  composed  partly 
of  a  simple  creditor's  right,  and  partly  of  a  right  appertaining 
to  real  property. 

In  Savigny  s  opinion,  the  tribunal  of  bankruptcy  sitting  in 
the  domicil  of  the  debtor,  ought  to  include  these  hypothecs  or 
mortgages ;  but  should  preserve  to  each  creditor  the  priority 
and  privilege  conferred  on  him  by  the  Law  of  the  place  in 
which  the  thing,  which  is  the  subject  of  the  hypothec  or 
mortgage,  is  situated.     For  he  holds  it  to  be  dear  Law  that 


(/)  Story,  423. 

(g)  See  the  cesiio  bonomm  of  the  Homan  Law  discussed  in  a  later 
chapter  on  the  discharge  of  obligation. 
(A)  Savigny,  viii.  a.  374. 
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this  right  of  priority  is  governed  by  the  Ua  rei  sUos*  The 
proof  that  such  a  scheme  is  practicable,  is  to  be  found  in  the 
fact  that  it  is  the  basis  of  various  treaties  which  Prussia  has 
entered  into  with  her  neighbours,  and  which  is  found  in 
practice  to  work  welL 

DCCLXXYIL  Mr.  Bell,  after  speaking  of  the  establishment 
in  Scotland  of  the  true  principle  of  International  Law  on  the 
subject  of  bankruptcy,  in  the  case  of  individuals,  observes, 
**  Xjreat  difficulty  still  remained  in  the  case  of  a  compcmy 
*^  having  a  Domidl  in  several  countrie&  Admitting  the 
''  doctrine  of  Strothera  v.  Reidj  as  ruling  the  case  of  an 
*'  tndivickuil — viz,^  that  the  Law  of  the  Domicil  regulate  in 
"  bankruptcy,  as  in  succession,  the  effect  of  the  cony^yanpe  to 
"  the  creditors, — still  it  was  doubtful  what  should  b^the^fGect 
**  of  a  double  DomicU  with  a  double  set  of  creditors,  and 
"  trusting  to  the  laws  of  bankruptcy  as  established  in  the 
"  Domicil  of  their  debtor.  This  was  the  difficulty  that  occurred 
*^  in  the  case  of  the  Royal  Bank  of  Scotland  v.  Stem;  but 
''  the  court  disregarded  the  distinction,  and  held  the  proceed- 
*'  ings  in  bankruptcy,  in  either  of  the  Domicils  of  the  company, 
''  to  comprehend  the  whole  personal  estate  of  the  entire 
"  concern.^'  (i) 

But  in  England  a  different  opinion  appears  to  have  obtained. 
Sir  W.  Grant  has  holden,  that  the  btmkruptqy  of  a  partner, 
resident  in  England,  could  not  affect  the  parsers  remaining 
in  the  West  Indies,  so  as  to  divest  them  of  the  mann^ement 
of  the  partnership  concerns,  or  of  the  disposition  of  the  part- 
nership property ;  and  that  the  British  West  Indiim  creditor 
of  the  firm,  who  had  attached  a  debt  due  to  the  firm  in  the; 
West  Indies,  and  procured  a  judgment  and  satisfeiction  there, 
could  not  be  compelled  to  refund  the  same  upon  a  suit  brought: 
by  the  assignees  against  him  in  England  (k)    Story  considers^ 


(t)  2  BeU  (ed.  Shaw),  1296. 

Rose's  Ccuesj  462. 

(k)  Brickwood  v.  MiUer,  3  MerivMs  Rep  279. 
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t}na  doctrine  to  be  generally  recognised  by  foreign  states^  in 
cases  where  partners  reside  in  different  Btate&''  (Q 

DCCLXXVIII.  In  1856  a  very  important  case,  involving* 
the  consideration  of  the  rules  of  International  Law>  applicable 
to  cases  of  double  partnership,  came  before  the  Lords  Justices. 
D.  and  Y.  carried  on  business  in  Liverpool  in  partnership 
as  "D.,  Y.,  &  Co."  D.  ^  Y  and  Y.  also  carried  on 
business  in  Pemambuco  in  partnership,  as  "  D.,  Y.,  &  Co." 
The  two  firms  were  separate  and  diBtinct^  and  the  thiid 
partner  in  the  Pemambuco  trade  had  not  any  interest  in 
the  Liverpool  businesa  The  Pernambuco  house  drew  bills 
upon  and  they  were  accepted  by  the  Liverpool  house,  bond 
fide,  and  in  the  ordinary  course  of  business ;  and  two  of  such 
bills  came  into  the  hands  of  0.  &  K.  honestly  in  the  due 
course  of  trade. 

The  English  firm  became  bankrupts,  and  afterwards  the 
Pemambuco  firm  entered  into  a  "concordata"  with  their 
creditors,  under  which  they  vested  property  in  trustees  for 
the  benefit  of  their  creditors.  G.  &  K.  received  a  dividend, 
under  the  '' concordata,"  out  of  the  assets  vested  in  the 
trustees  of  the  Pemambuco  firm,  as  drawers  of  the  bilL 
They  subsequently  attempted  to  prove  against  the  Liverpool 
firm,  as  acceptors  of  the  bills,  but  one  of  the  Commissioners 
decided,  upon  the  authority  of  Ez-parte  Hinton,  that  there 
was  no  right  to  double  proof,  and,  upon  appeal,  the  same 
was  affirmed,  Lord  Justice  Turner-  agreeing  with  the  Com- 
missioner, Lord  Justice  Knight  Bmce  dissenting. 

Such  biUs,  it  was  holden,  having  been  accepted  in  England, 
are  to  be  dealt  with  by  the  mles  of  English  ikw. 

In  this  case,  Lord  Justice  Knight  Bmce  said,  **  I  avow 
my  opinion  to  be,  that  abstract  justice  and  the  principles  of 
commercial  law  and  of  general  jurisprudence  are  with  the 


(Q  Story,  s.  422. 

Merlin  Rep.  FaillUe,  a.  2,  art.  10. 

Harrison  v.  C/itfrry,  5  Cranch^s  (Amer.)  Rep.  289,  302. 
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petitioners,  that  the  law  of  England  is  not  opposed  to  them, 
and  that  our  order  should  be  accordingly/'  (m)  The  House 
of  Lords,  however,  held,  on  appeal,  that  the  double  proof 
was  not  admissible,  and  affirmed  the  decision  of  the  Court 
below,  {n) 

DCCLXXIX.  The  International  effect  of  assignment  under 
Bankruptcy  Laws,  is  confined  by  the  practice  of  states  to 
TTiovecMe  property.  These  laws*  therefore  only  transfer  such 
vm/moveable  property  as  lies  within  their  jurisdiction.  It 
follows  that  an  assignee  or  curator,  appointed  by  these  Laws, 
cannot  assume  the  possession  or  administration  of  immoveable 
property  in  a  foreign  state,  unless  his  authority  is  enforced  by 
the  judicial  tribimals  of  that  State,  (o)    And  yet  Mr.  Bell 


(m)  Ex-parte  Ooldsmid;  In  re  Dean  and  Toute  (1856),  Law  Joumalj 
vol.  25  (N.  S.),  p.  26  ;  S.  C,  The  Jurist^  vol.  2  (1856),  p.  1106. 

(n)  Same  Case  (August,  1859),  The  Jurist,  N.  S.,  vol.  5,  p.  1230. 

Beferring  to  this  decision  the  City  Article  in  The  Times  (Angost  18, 
1859,)  observes,  **  It  must,  therefore,  in  future,  be  understood  that  a  bill 
**  of  exchange  drawn  abroad  upon  any  establishment  in  London  connected 
^  by  an  identity  of  membership  will,  in  the  event  of  bankruptcy,  involve 
^  a  recourse  as  limited  as  if  it  were  simply  a  promissory  note.  Hie  result 
^  will  be  to  caiise  the  bills  of  native  firms  abroad  to  be  preferred  to  those 
^  of  English  firms  drawing  upon  their  own  connections.  Indeed,  this 
^  has  already  been  manifested,  the  Brazilian  Government,  upon  whose 
«  account  the  bills  which  formed  the  subject  of  the  present  trial  were 
*^  purchased  for  remittance,  having,  it  is  said,  since  the  question  was 
^'  raised,  ordered  their  financial  agents  to  make  no  more  purchases  of 
'^  paper  drawn  upon  Europe  by  houses  thus  constituted.*' 

All  the  English  cases  on  the  subject  will  be  found  referred  to  in  this 
case — ^but  especially  the  cases  of  Ex-parte  Moult,  1  Montagues  Rep»  321 ; 
and  Ex-parte  Binton,  2  De  Oex^s  Rep.  550-— approved  and  affirmed* 

A  Joint  English  Commission  of  Bankruptcy  has  been  holden  not  to 
be  superseded  on  the  ground  of  a  previous  separate  Irish  Commission. 
Ex-parte  Cridland,  3  Vesey  db  Beamie  Bep.  94. 

(o)  Oaill.  1.  iL  obs.  130. 

Voetf  lib.  zlii.  t.  vii.  n.  2. 

Voet,  lib.  XX.  t.  iv.  n.  12. 

P.  Voet,  de  Stat,  s.  9,  c.  ii.  n.  18  ;  s.  4,  c.  ii.  n.  6. 

1  BauUenaiSf  129,  150 ;  cited  3  Burge,  921. 
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justly  observes,  that  the  spirit  aod  policy  of  the  Laws^ 
oonsidered  internationally,  should  open  to  the  creditors  of 
bankrupts  the  power  of  attaching  real  estatea 

The  provisions  of  a  recent  English  Insolvent  Debtors  Act>(p) 
vest  in  an  assignee  all  the  bankrupt's  real  and  personal 
estate,  ''both  within  this  realm  and  abroad;"  in  Scotland 
effect  has  been  given  to  this  provi8ion.(g) 


(p)  1&2  V.cllO. 

(q)  2  B^  (ed.  Shaw),  1297,  n.  c. 
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CHAPTER  XL. 

OBUaATION—DlSCHABGB— UNDER  WHAT  LAW. 

DCCLXXX  It  is  proposed  in  this  chapter  to  consider  the 
question — 

1.  How  an  cbUgaMo  is  discharged  or  becomes  extinct 

2.  By  what  Law  the  discharge  or  extinction  is  governed. 
The  latter  question  is,  x>£  course,  the  one  which  is  more 

properly  the  subject  of  this  treatise ;  but  the  former  is  not 
an  uninteresting  question  of  general  jurisprudence. 

DCCLXXXI.  And  first  as  to  the  Roman  Law,  the  basis 
of  European  jurisprudence :  "  Ut  obligandi/'  Donellus  says, 
''  certi  modi  sunt  jure  constituti,  ita  et  liberandL"  (a) 

An  ohUgaMo  ceases  to  be  binding  (pUitur)  in  various  waya 
The  following  are  said  to  be  discharges  of  an  obligatio  ipso 
jwre: — 

1.  By  actual  payment  of  what  was  due — aclutione.  (b) 

2.  By  a  verbal  acknowledgment  in  a  particular  form  of 
words  that  payment  has,  though  actually  it  has  not^  been 
xeoeiyed'-^ficceptilaMane,  (c) 


(a)  Camm,  de  J.  C,  h  xvi.  c.  1 — **De  9oltUionibus  et  omnis  generu 
^-UbercUiontbus,^^  This  is  an  admirable  chapter,  and  deserves  the  most 
oarefnl  study. 

(6)  By  whatever  means  the  MigcUio  ceases,  ^  solvitur  obligatio  '*  is 
the  proper  technical  expression. 

3  Burge^  cL  xzi.  p.  781. 

Bocco,  p.  347,  c.  8. 

Savigny,  R  R.  V.  b.  248. 

Fuchta  Pond.  s.  286—292. 

(c)  J)ig»  xlvi.  t.  iv. ;  xlviii.  t.  xL  s.  7* 

At  first  only  applied  to  debts  contracted  by  ttiptUatio. 
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3.  An  dbligaiio  contracted  Tper  es  et  librcum,  by  which 
the  debtor  becomes  neocus,  might  be  dissolved  by  a  similar 
qrmbolical  process. 

4.  By  being  changed  into  another  dbligatio,  for  which  the 
technical  term  was  novatio.  (d) 

5.  By  the  relations  of  obligor  fmd  obligee,  or  of  debtor 
and  creditor  becoming  united  in  one  person,  which  is  termed 
confuaio. 

DCCLXXXII.  The  following  are  said  to  be  discharges  of 
an  MigatuH^-ope  exceptionis  or  per  exceptionem. 

1.  By  a  decision  of  a  competent  court  of  justice,  res  judv- 
cata,  or  ex  cauad  judicatd.  Indeed,  strictly  speaking,  the 
obligatio,  in  its  technical  sense,  ceased  as  soon  as  legal  pro- 
ceedings, litis  contestation  began ;  but  the  naturaUs  cbligatio 
is  not  destroyed  by  the  res  judicoUcu 

2.  By  a  treaty  (e)  or  agreement  known  to  the  civil  (/)  and 
canon  Law  (g)  by  the  term  transactio,  which  is  species  pacti. 
Three  conditions  were  necessary  to  found  this  mode  of 
extinguishing  an  obligation  :  (h) 

a.  That  the  trcmsoustio  should  he  de  re  dvJbvA  ac  lite 
i/ncertd. 

^.  That  something  should  be  promised. 

7.  Or  something  done  as  an  equivalent  for  the  right  waived. 

DCCLXXXIIL  The  modes  of  discharge  or  extinction, 
according  to  the  English  Law,  vary  in  name,  but  scarcely  ia 
substance,  from  those  of  the  Roman  and  Continental  juris* 
prudence. 

For  instance,  the  direct  fulfilment  of  the  obligation,  or  the 
payment  of  the  debt,  is  of  coiurse  the  solutio  ;  its  extinction 


{d)  Dig,  1.  xlvi.  t.  ii. 

(«)  Called  by  the  Germans  vergleich :  see  Pttchta  Pandekt.  &  894  : 
different  from  compromiss,  which  answers  to  our  arbitration, 
(/)  Dig.  u.  15. 

Cod,  1.  ii.  t.  iv.    De  transactiontbus. 

ig)  Devoti  Itutit.  Caium.  1.  iii,  t.  xviii  De  pactis  ei  tramactionibus. 
(A)  Cod.  ib,  38. 
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or  merger,  (i)  by  the  aooeptanoe,  on  the  part  of  the  obligee,  of 
another  amd  higher  security,  (ib)  answers  to  the  Twvatio ;  its 
extinction  by  the  marriage  of  the  obligor  and  obligee,  or  by 
the  appointment  of  the  obligor  as  executor,  (2)  answers  to  the 
confvLsio;  the  set  off  answers  to  the  oomtpensatio;  the 
Statutes  of  Limitation  answer  to  the  pr€e%criptio. 

The  same  observations  apply  to  the  North  American  United 
States,  with  the  exception  of  Louisiana,  which  is  governed  by 
the  Roman  Law. 

DCCLXXXIV.  The  Civil  Law  required  for  the  discharge 
of  certain  conventions,  that  the  tranecustio  should  be  effected 
through  the  medium  of  \heAqvMiana  sHpvlatio.  But  these 
technicalities  were  disregarded  by  the  Canon  Law,  which 
greatly  favoured  this  mode  of  adjusting  disputes : 

"  Sed  canones,"  Devoti  says,  ''  non  laborant  de  ist&  nimis 
attenuate  diligenti&  juris  civilis  et  Aquilian&  etiam  stipula- 
tione  neglecta,  obligationes  quoquo  modo  oontractas  trariih 
actione  omnino  perire  volunt"  (m) 
DCCLXXXV.    We  have  now  to  consider  (II.)  by  what 
Law  (n.)  the  validity  of  the  discharge  or  extinction  of  the  obli- 
gation is  governed  (o) 

DCCLXXXYI.  The  general  principle  is  thus  enunciated  by 
two  distinguished  jurists :  "  Ut  ita,"  J,  Voet  says,  "secundum 
"  cajus  loci  jura  implementum  accipere  debuit  contractus 
'' juxta  ejus  etiam  leges  resolvatur."  (p)    Burgundus  lays 


u 

u 

(C 


(»)  Broom,  Comm.  on  Common  Law,  p.  283,  &a,  as  to  merger, 
^i)  3  Surge,  793. 
(/>  Ib.  798. 
(m)  Devoti,  16.  8.  viL 
(n)  Bocco,  c.  viii. 
11  Meuei,tL  127,  &e. 
3  Burge,  874. 
Story,  8.  330,  &e. 
2  Bell,  Comm.  1294  (ed.  Shaw). 
Wettlake,  a.  246. 
(o)  Vide  ante,  p. 
(p)  lib.  iv.  1 1  n.  29. 
VOL.  TV.  '  O  O 
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down  the  rule,  perhaps,  more  aocurately :  "  Ea  qua  ad  oom- 
''  plementum  vel  executionem  contraciiis  spectant^  vel  abeo- 
''  luto  eo  Buperveniuut,  solere  a  statiUo  loci  dirigi^  m  quo 
"  perageTida  eat  aolviio.  Bationem  mutoantur  a  juriscon- 
*'  suite,  qui  unumquemque  vult^  in  eo  loco  comtraxisse  intet 
"  ligi  in  quo  ut  solveret  se  obligavit."  (q) 

The  result  o[  all  the  best  authorities^  juridical  and  judicial, 
is  that  the  discharge  of  an  obligation,  in  the  state  in  which  it 
was  contracted  to  be  discharged,  is  everywhere  recognised  as 
a  valid  dischc^a  It  is  irequently  said  that  the  discharge 
must  be  according  to  the  Law  of  the  place  of  the  contract^  but 
this  is,  because  that  is  assumed  to  be  identical  with  the  place 
fixed  for  the  payment  of  the  debt  (r)  or  discharge  of  the 
obUgation:  and  Burgundus,  therefore,  says  accurately,  "locu9 
"in  quo  peragenda  est  solutio." (a)  This  is  in  accordance 
with  the  maxim  taken  firom  the  Roman  Law,  "  Contraxtsse 
'^  unusquisque  in  eo  loco  intelligitur  in  quo  ut  solveret  se 
"  obUgavit"  (t) 

It  is  to  be  remembered  that  the  place  in  which  the  contract 
is  made  is  always  presumed  to  be  the  place  in  which  it  is  to 
be  performed  unless  some  other  place  is  named,  (u) 

DCCLXXXVII.  The  decifiions  of  the  EngUsh  and  North 
American  United  States  are  happily  in  accordance  wiili  the 
opinions  of  foreign  jurista  Lord  Mansfield  first  laid  down 
with  authority  and  firmness  the  rule,  ''that  what  is  a  di»- 
"  charge  of  a  debt  in  the  country  where  it  was  contracted  is  a 
"  discharge  of  it  everywhere.^'  (x)     And  this  judgment  is  one 


(S)  Tr.  iv.  n.  29,  of  2  BouUenois,  p.  498 ;  cited  3  Burge,  875. 

(r)  Vide  CMte,  p. 

(«)  So  Paul  Voet,  de  StcU,  s.  ix.  c.  11,  n.  11,  c.  12  j  cited  JRoeeo,  344 : 
"  Batione  efectus  et  complemefUi  ipeius  contracttla,  spectator  ille  locus, 
**  in  quern  destinata  est  solutio** 

(0  Vide  ante,  p.  476. 

(tt)  3  Burge,  875, 

(x)  BaUarUine  v.  Oolding,  1  Cooper^e  Bankr,  Law$,  34.7* 

Hunter  v.  Potts,  4  Durnford  d:  Eatfe  Bep,  182. 

Potter  V.  Brovm,  5  East's  Bep,  130. 


^■^l  IJ-. 
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of  the  most  important  subjects  of  International  Jurisprudence 
which  has  taken  firm  root  in  English  Law. 

And  it  is  to  be  observed  that  the  English  authorities,  as 
well  as  the  continental,  maintain  the  universality  of  the 
rule,  and  recognise  in  its  application  no  distinction  between 
a  native  subject  aud  a  foreigner  as  between  foreigners.  And 
on  the  whole  the  same  doctriue  may  be  said  to  be  maintained 
by  the  North  American  United  State&  (y) 

DCCLXXXVIII,  The  only  limitation  to  this  rule  is  that 
which  has  been  before  adverted  to,  (z)  and  which  accompanies 
all  questions  of  comity  ;  viz.,  the  discharge  of  the  obligation 
must  of  course  not  contravene  the  plain  principles  of  justice, 
or  be  manifestly  injurious  to  the  clear  and  fair  rights  of  the 
native  subject  whose  state  is  called  upon  to  recognise  the 
validity  of  the  discharge  **  If  a  state,"  says  a  great  Ameri-  • 
«an  judge,  (a)  '^  should  enact  that  its  citizens  should  be 
*'  discharged  from  all  debts  due  to  creditors  living  without 
*'  the  state,  such  a  provision  would  be  so  contrary  to  the 
"  common  principles  of  justice,  that  the  most  liberal  spirit 
"  of  comity  would  not  require  its  adoption  in  any  other 
**  state/'  (b) 

DOCLXXXIX.  It  appears,  too,  that  the  rule  e  converao  is 
applicable;  namely,  that  a  discharge  of  a  contract  by  the 
Law  of  the  place  where  the  contract  was  not  to  be  performed 
ought  not  to  operate  as  a  discharge  in  any  other  state. 

This  rule  has  been  firmly  established  by  judicial  decisions 
of  Great  Britain  and  the  North  American  United  States,  (e) 


(y)  Story,  a.  340. 

(z)  Vide  ante^  p. 

(a)  Mr.  Chief  Justice  Parker,  in  Blanchard  v.  RusadL^  13  Ma4ia- 
chuaeU  Bep.  6. 

Storey  8.  349,  350,  351. 

(h)  To  the  same  effect  is  the  case  of  Wdfe  v.  Oxholme,  6  Mavle  4t 
SdwyrCs  Bep.  92;  though,  in  my  judgment,  as  I  have  already 
ventured  to  observe,  the  principle  of  Law  was  wrongly  applied  to  the 
act  of  a  belligerent  state.  Vide  ante,  vol.  iii.  p.  133. 

(c)  Smith  v.Buchanafiy  1  J^agfs  Bep.  6,  11. 

O  O  2 
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DCCXC.  As  to  t^  forrtk,  at  the  discharge  or  payment ; 
according  to  sound  principles  of  International  JurisprudenoBy 
a  discharge  in  the  form  which  is  valid  in  the  place  where  it 
is  given  ought  to  be  holden  valid  everywhere,  although 
another  form  would  be  required  by  the  Law  of  the  place  in 
which  the  obligation  was  contracted  to  be  fulfilled.  It  is,  as 
Mass^  (d)  says,  ''  une  suite  de  la  convention/'  not  one  of  its 
medicUe  or  irrmiediate  effects ;  it  is  an  eo;  post  fcydbo  act, 
evidently  governed  by  the  local  Law.  Story  (c)  says,  "  the 
''  reasonable  intrepretation  of  the  general  rule  would  seem  to 
''  be,  that  whUe  contracts  made  in  one  country  are  properly 

held  to  be  dissoluble  and  extinguishable  according  to  the 

Laws  of  that  country,  as  natural  incidents  to  the  original 
'*  concoction  of  such  contracts,  they  are  and  may  at  the 
''  same  time  also  be  equally  dissoluble  and  extinguishable  by 
"  any  other  acts  done  or  contracts  made  subsequently  in 
"  another  country  by  the  parties,  which  acts  or  contracts, 
"  according  to  the  Law  of  the  latter  country,  are  sufficient 
''  to  work  such  a  dissolution  or  extinguishment."' 

So  in  TTarrender  v.  TTarrencfer,  (/)  a  case  before  referred 
to  in  this  treatise,  Lord  Brougham  said :  '^  If  a  contract  for 
'*  a  sale  of  chattels  is  made,  or  an  obligation  of  debt  is 
"  incurred,  or  a  chattel  is  pledged  in  one  country,  the  sale 
<<  may  be  annulled,  the  debt  released,  and  the  pledge  le- 
"  deemed  by  the  Jjaw  and  by  the  forms  of  another  country 
"  in  which  the  parties  happen  to  reside,  and  in  whose  courts 
^*  their  rights  come  in  question,  unless  there  was  an  express 
''  stipulation  in  the  contract  itself  against  such  avoidance^ 
'*  release,  or  redemption."    His  Lordship  continues — "  But, 


Iavm  v.  Otren,  4  Barnewcdl  dh  AldersorCt  Hep,  654. 

PhiUipt  V.  Allan,  8  BamewaU  &  CreuvMs  Rep,  477. 

2  BdPs  Comm.  8.  1267. 

Storffi  8.  342 ;  he  says,  '^  where  the  contract  is  fMuk  or  perfoitned.* 

{d)  2  Maui,  8.  127. 

(6)  S.  361  c, 

(/)  9  Bligh's  Rep.  126. 
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*^  at  any  rate,  this  is  certain,  that  if  the  Laws  of  one  country, 
"  and  its  courts,  recognise  and  give  effect  to  those  of  another, 
'^  in  respect  to  the  constitution  of  any  contract,  they  must 
''  give  the  like  recognition  and  effect  to  those  same  foreign 
"  Laws  when  they  declare  (gr)  the  same  kind  of  contract 
"  dissolved/' 

DCCXCI.  On  principle,  therefore,  the  discharge  of  an 
obligation,  according  to  the  forvn  of  the  lex  loci  in  which 
it  is  discharged,  ought  to  be  treated  as  a  discharge  every- 
whera  Thus,  in  the  case  put  by  Story,  (A)  a  bond  executed 
in  England  for  the  payment  of  money,  if  payment  be  made 
in  France,  and  a  discharge  given  in  that  country  under  a 
written  but  wnsealed  instrument,  it  would  certainly  be  holden 
valid  in  France,  it  ought  to  be  holden  valid  in  every  third 
country,  and  it  ought  also  to  be  holden  valid  even  in  England. 
"  For  "  (Story  argues)  "  if  the  contract  derives  its  whole  origi- 
**  nal  obligatory  force  from  the  Law  of  the  place  where  it  is 
''  made,  it  is  but  following  out  the  same  principle  to  hold, 
"  that  any  act  subsequently  done,  touching  the  same  contract 
''  by  the  same  parties,  should  have  the  same  obl^atory  force 
'^  and  operation  upon  it^  which  the  Law  of  the  place,  where  it 
'*  is  done,  attributes  to  if  Story  does  not  see  any  reason 
why,  in  this  respect,  there  should  be  any  difference  between 
those  contracts  which  affect  personal  property  only,  and  those 
which  impose  a  charge  upon  recU  property.  This  doctrine  of 
the  indirect  effect  of  a  discharge  according  to  the  lex  loci  of 
liens  on  immoveable  property,  is  not  inconsistent  with  the 
proposition  that  lex  situs  governs  directly  the  rights  to  such 
property ;  and  he  quotes  with  approbation  the  following 
remarks  of.  Lord  Brougham  in  Warrender  v.  Warrender : — 
**  All  personal  obligations  may,  in  their  consequences,  affect 
"  real  rights  in  England ;  lior  does  a  Scotch   divorce,   by 


(ff)  This  is  according  to  the  maxim,  fully  adopted  hj  the  English 
Law,  "  Eodem  modo  quo  quid  constituitur,  eodem  modo  dissolvitur." 
(A)  S.  351a. 
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*'  depriving  a  widow  of  dower  or  arrears  of  pin-money,  charged 
"  on  Ensflish  property,  more  immediately  affect  real  estate 
'^  here,  than  a  bond  or  a  judgment  released  in  Scotland, 
"  aocording  to  Scotch  forms,  discharges  real  estates  of  a 
"  lien,  or  than  a  bond  executed  or,  indeed,  a  simple  contract 
"  debt  incurred  in  Scotland^  eventually  and  subsequently 
"  charges  real  estate/'  (i) 

DCCXCII.  It  may  be  proper,  however,  to  observe  here, 
that,  with  respect  to  what  are  termed^  in  English  Law, 
executory  contracts,  respecting  real  or  immoveable  property, 
the  English,  Scotch,  and  North  American  United  States 
Courts  pronoimce,  wtio  ore,  (k)  that  they  are  governed  exclu- 
sively by  the  lex  aitiis.  Considerate  difference  of  opinion 
upon  the  subject  prevails  among  foreign  jurkta  (I) 

On  the  other  hand,  the  great  majority  of  foreign  jurists 
agree  with  the  English  and  Scotdii  authorities  in  holding  that 
contracts  respecting  personal  property,  debts,  and  the  like, 
have  no  fixed  sitiXsy  but  follow  the  person  of  their  owner,  (m) 

DCCXCIII.  The  cases  considered  in  the  foregoing  para- 
graphs relate  to  the  actual,  8vJ)$tmUial  discharge  of  the 
obligation,  according  to  its  true  intent  and  meaning,  though 
according  to  a  form  unknown  to  the  lex  loei  in  which  the 
obligation  was  contracted. 

The  obligation,  however,  may  be  otherwise  discharged.  The 
obligor  and  obligee  may  consent  that  the  obligation  shall  be 
dissolved,  or  the  obligee  may  freely  release  the  obligor  from 
the  bond,  or  the  obligation  may  be  discharged,  as  has  been 
stated,  by  the  introduction  of  a  new  obligation  between  the 
same  obligor  and  obligee  (novatio),  or  by  the  obligor  and 
obligee,  or  creditor  and  debtor,   becoming  the  same  person 


(f )  2  Bligh's  Rep,  125. 

(k)  Story,  8.  363. 

(0  lb,  a  368. 

(w)  Ih,  8.  362. 

Vide  ante  as  to  Savitjny^s  opiuion. 
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(confibsid).     In  these  cases  a  new  obligation,  or  a  new  con- 
tract, supersedes  and  dissolves  the  former. 

This  new  obligation,  or  contract,  is  to  be  governed  by  the 
same  rule  as  the  former  one,  that  is,  by  the  Law  of  the  place 
in  whidi  it  is  to  be  fulfilled. 

DCCXCIV.  We  have  been  considering  what  Law  shall 
govern  with  reference  to  cases  in  which  the  discharge  of  the 
obligation  has  been  effected  by  the  (xcts  of  both  the  parties  to 
it  But  there  remainB  the  difficult  question  as  to  what  law 
shall  govern  the  discharge  of  the  obligation,  without  the 
consent  of  the  obl^ee,  in  immtmriy  by  the  mere  operation  of 
the  law. 

It  was  mentioned  in  a  former  chapter,  that  the  discharge  of 
an  obligation  might  be  effected  by  the  operation  of  law 
without  the  consent  of  the  obligee  in  the  case  of  an  adjudica- 
tion in  bankruptcy,  (n)  In  that  chapter,  the  discussion  of  the 
princijdes  by  which]  such  a  discharge  was  effected  was  neces- 
sarily anticipated. 

It  remains  to  add  a  few  remarks  upon  this  mode  of 
dischaige. 

DCCXCV.  According  to  the  old  Roman  Law,  the  debtor 
was  liable  to  imprisonment  and  to  the  disgrace  (i/nfaTaia) 
consequent  on  the  seizure  and  sale  of  all  his  property;  in 
order  to  avoid  the  severity  of  this,  a  law  was  passed,  or  a 
practice  arose,  dating  from  the  time  of  Sylla  or  Julius  Caesar, 
which  protected  the  debtor  whose  insolvency  had  been  caused 
by  misfortune  from  the  severity  of  the  old  Law,  on  the  con- 
dition of  his  voluntarily  surrendering  all  his  property. 

This  act  of  surrender  was  called  the  cessio  bonorum;  (o)  it 
would  seem  also  to  have  been  attended  by  this  advantage,  that 
if  the  debtor  acquired  property,  subsequent  to  the  ceaeioy  his 
creditors  could  not  seize  upon  the  whole  of  it,  but  could  only 


(n)  Vide  ante, 

(o)  Dig,  I.  xlii.  i.Z\  de  cessione  bonorum. 

Cod'  vii.  71 ;  qui  bonis  cedere  possujit. 
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compel  him  to  pay  a  portion :  ''  In  id  quod  facere  poteat^ 
*'  inhumanum  enim  erat  spoliatum  fortunis  suis  in  solidom 
"  damnari.''  (p) 

The  ce88io  might  be  made  judicially  in  oomt,  or  by  a 
declaration  out  of  court,  at  the  will  of  the  debtor,  com- 
municated by  a  letter  or  messenger. 

The  creditors  to  whom  the  ceseio  was  made,  were  not  allowed 
to  retain  and  divide  the  property,  but  were  compelled  to  sell  it 
to  the  highest  bidder.  After  the  sale,  but  not  before,  the  debtor 
was  divested  of  the  dominium  over  his  property.  As  soon  as 
the  c€88io  was  announced,  a  curator  (q)  was  appointed,  who 
undertook  the  care  and  administration  of  the  property 
previously  to  its  sale,  and  by  whom  all  actions  competent  to 
the  debtor  were  enforced. 

The  cesaio  bononuniy  it  should  be  always  remembered, 
properly  speaking,  operated  as  a  discharge  of  the  debtor;  it 
did  not  take  away,  but  only  suspended,  the  right  of  the 
creditor  to  bring  an  action  against  his  creditor,  (r) 

DCCXCYI.  The  doctrines  of  the  Roman  Law  upon  the 
cessio  bonorum  have  been  introduced  into  the  jurisprudence 
of  the  continent,  especially  of  Holland,  Spain,  and  France;  and 
it  is  more  or  less  blended  in  these  countries  with  the  modem 
law  of  bankruptcy,  which  affords  a  permanent  dischaige  to  the 
debtor  from  his  obligations  to  his  creditor& 

DCCXCVII.  The  following  principles  upon  this  subject 
appear  to  have  obtained  the  approval  of  most  civilised 
states :  (s) 


(p)  ln$L  1.  iv,  t.  6. 

Cf,  Dig.  1.  xlii.  t.  3,  4. 

{q)  Dig.  1.  xlii.  t.  7,  De  curatore  bonis  dando  : 

''  2.  De  curatore  constitnendo  hoc  jure  ntunnr,  ut  Proetor  adeatur 
"  isque  curatorem  curatoresve  constituet  ex  consensu  majoris  partis 
'^  creditomm :  vel  Pneses  Proviuciie,  si  bona  distrahenda  in  ProvinciA 
«  sunt." 

(r)  Dig.  1.  xlii.  t.  3,  7. 

(a)  3  Burge^  294. 
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1.  If  the  proceedings  consequent  on  the  bankruptcy  only 
release  the  person  of  the  debtor,  and  not  his  debty  the 
debt  may  be  satisfied  by  the  seizure  of  his  future  property  in 
a  state  other  than  that  in  which  the  bankruptcy  took  placa 

2.  If  they  discharge  the  debt,  and  if  the  state  in  which  the 
bankruptcy  took  place  be  also  the  place  of  the  obligation, 
then,  but  not  otherwise,  according  to  English,  Scotch,  French, 
and  North  American  jurisprudence,  the  discharge  is  available 
against  an  action  in  any  foreign  stata 

DCCXCVIIL  The  following  case,  decided  by  the  Privy 
Council  in  England,  illustrates  the  working  both  of  the  French 
and  English  Law  on  this  question  of  comity.  Quelin,  the 
appellant,  had  been  declared  a  bankrupt  by  a  judgment  of  the 
Tribunal  of  Commerce  at  Nantes,  on  the  20th  January,  1823. 
He  obtained  a  protection  from  arrest  (sauf  conduit),  but 
afterwards  absconded  to  Jersey.  In  his  absence  he  was  pro- 
secuted for  a  fraudulent  bankruptcy,  and  was  condemned 
par  contumace  to  five  years'  imprisonment  and  hard  labour 
(travaux  forcSs).  Previously  to  his  bankruptcy,  he  had  given 
a  note  of  hand  for  7,000  francs  (biUet  d  ordre)  to  a  widow  of 
the  name  of  Nau,  in  Nantea  She  proved  the  amount  of  this 
note  as  a  debt  under  the  bankruptcy,  but  did  not  attend  the 
meeting  for  the  appointment  of  an  assignee  (syndic  definiiif) 
and  banker,  and  afterwards  indorsed  the  note  over  to  a  third 
person,  who  indorsed  it  to  the  respondent,  the  plaintiff  iniihe 
court  below,  an  inhabitant  of  Jersey.  He  sued  the  appellant 
for  the  amoimt  of  the  note  in  the  Royal  Court  there.  The 
appellant  pleaded  his  bankruptcy  in  France  in  bar  of  the 
action,  and  on  his  plea  being  overruled  he  appealed  to  the 
Privy  Council.  Their  Lordships  ordered  the  following  ques- 
tions to  be  referred  to  two  French  advocates,  to  be  named  by 
the  British  ambassador  at  Paris: — ist  Whether  a  person 
whose  property  had  passed  to  Syndics  imder  the  Law  **dela 
faiilite ''  could  afterwards  be  sued  by  any  c^'editor,  who  had 
proved  his  debt  before  the  Syndics  ?  2nd.  If,  generally,  such 
person  could  not  afterwards  be  sued  by  such  a  creditor,  did  he 
lose  that  protection  by  a  sentence  par  contunuice,  and  by 
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competent  judges,  for  not  having  been  able  to  give  a  proper 
account  of  his  receipts  and  disbursements,  for  having  mis- 
applied several  sums  of  money  and  other  property  to  the  pre* 
judice  of  his  creditors,  for  having  concealed  his  books,  or  not 
having  kept  them,  and  for  having  violated  the  BoiAif  coTtduit 
granted  him  by  the  Tribunal  of  (Commerce  ?  The  ambassador 
made  choice  of  Messrs.  Delagrange  and  Dupin  ain^,  and  they 
having  given  their  opinion  upon  the  first  point,  "that  the 
bankrupt  could  not  be  sued  even  by  a  creditor  who  had  not 
proved  his  debts  before  the  Syndics,  and  a  fortiori  could  not 
be  sued  by  one  who  had  proved ;  *'  and  upon  the  second,  ''that 
the  sentence,  par  corUumace^  would  not  have  any  effect  so  as 
to  give  a  new  right  to  sue  to  a  creditor ; "  their  lordships,  on 
the  23rd  of  February,  1828,  reversed  the  judgment  of  the 
court  below,  (t) 

DCCXCIX  The  Privy  Council  have  decreed  that  a  certifi- 
cate obtained  imder  an  English  bankruptcy  is  a  bar  to  an 
action  for  debt  contracted  by  the  bankrupt  at  Calcutta  pre- 
viously to  his  bankruptcy,  although  the  creditor  had  no  notice 
of  the  commission  and  was  resident  at  Calcutta,  (u) 

DCCC.  In  accordance  with  the  principle  stated  above,  the 
Scotch  courts  held  that  where  a  debt  had  been  contracted  in 
Berbice,  and  a  commission  of  bankruptcy  had  been  issued  in 
England  against  the  debtor,  under  which  he  had  been  declared 
a  bankrupt,  and  afterwards  obtained  his  certificate,  that  such 
certificate  was  no  bar  to  an  action  brought  by  the  credits 
against  the  heir  of  the  debtor,  (x) 

DCCCI.  Prescription  is  another  mode  by  which  obliga- 
tions are  ended.  When  the  Law  of  prescription  of  the  place 
in  which  the  obligation  is  to  be  fulfilled  differs  from  the  Law 
of  the  place  in  which  the  action  is  brought  to  enforce  the  per- 
formance of  it^  which  ought  to  prevail  ?    There  has  been  con- 


(t)  Edwards  v.  Ronald  (1830),  1  Knapp's  P.  C,  Rep.  p.  266  (note). 

(tt)  Jbid, 

(x)  Row  v.  MacUod,  4  S.  <fc  />.,  31 1 ;  cited  3  Burge,  926. 
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dderable  dififerenoe  of  opinion  on  this  subject ;  but  the  prepon- 
derance of  reasoning  and  authority  seems  to  be  against  the 
prindple  maintained  by  English  Law.  According  to  all  true 
principles,  Savigny  says,  the  Law  of  the  place  of  ihe  perform- 
ance shall  prevail  (^)  The  reasons  upon  which  the  Law  of 
prescription  is  founded  are  intimately  connected  with  the 
nature  of  the  obligation ;  and,  apart  from  this  ground  of  theo- 
retical justice,  the  practical  equity  of  the  doctrine  is  obvious. 
It  takes  from  each  of  the  parties  all  power  of  making  an  arbi- 
trary selection  which  may  be  injurious  to  the  other.  So  in 
the  case  of  a  variety  of  jurisdictions  to  which  recourse  might  be 
had,  it  prevents  the  injustice  which  the  plaintiff  might  commit, 
by  selecting  that  which  recognises  the  longest  term  of  limita- 
tion ;  and  it  will  not  allow  the  defendant,  by  transporting  his 
Domidl  within  the  jurisdiction  which  recognises  tiie  shortest 
term  of  limitation,  to  defiuud  the  plaintiff.  The  time  of 
prescription  has  been  immutably  fixed  for  both  at  the  time  of 
the  contract  by  the  Law  of  the  place  in  which  it  is  agreed 
that  it  shall  be  fulfilled.  The  opinion  of  Savigny  is  supported 
by  many  and  weighty  authorities,  (z)  and  by  the  decision  of 
the  principal  court  of  his  own  country,  (a) 

DCCCIL  On  the  other  hand,  the  doctrines  that  prescription  is 
governed  by  the  lex  fori — ^that  it  is  a  question  o{  procedure — 
that  it  relates  to  the  remedy,  not  to  the  nature  of  the  obliga- 
tion— that  it  is  among  what  jurists  call  the  ordvnatoria  and  not 
the  dedeoria  Utia,  are  propositions  also  maintained  by  jurists, 
and  now  firmly  imbedded  into  the  Law  of  England,  Scotland, 
and  the  North  American  United  States,  (b)  but  upon  reason- 


(y)  Savigny,  RILY.a.  237,  viii.  374. 

(z)  Hertius,  b.  65. 

SchUffner,  b.  89. 

WUcfUer,  ii.  408—412,  cites  various  authors. 

(a)  In  1843.    Seufert,  Arehiv,  il  nam.  120. 

(b)  Burge,  ilL  878,  &c. 

StOTjf^  8.  576,  cites  BoulUnoU  and  Pothier,  sed  cf.  Fcdix,  s.  100,  who 
shows  that  both  Boullenoia  and  Fardessus  limit  the  application  of  this 
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ing  which,  as  it  would  seem  to  the  writer  of  these  pages,  Mr. 
WesUake(c)  properly  says,  confounds  the  vnierpretation  of  the 
contract  with  the  operation  upon  it  of  the  lex  loci  contractiisy 
and  which  admits  that  the  debt  may  be  still  supposed  to  be 
existent  and  owing,  against  which  it  nevertheless  opposes  tlie 
prescriptive  bar  of  the  lex  fori, 

DCCCIIL  The  foregoing  decisions  of  the  English  courts^ 
and  those  which  agree  with  them,  have  at  present  only  estab- 
lished this  doctrine,  that  prescription  is  governed  by  the  lex 
fori,  with  reference  to  cases  in  which  the  Prescription  of 
the  place  of  the  contract  barred  the  remedy,  but  did  not 
extinguish  the  claim.  Does  not  this  latter  kind  of  Prescription 
at  least  appertain  to  the  "  dedsoria,"  and  not  to  ^e  '^  ordina- 
toria  litis  et  causs  1  '*  No  decision,  indeed,  of  the  Engliah  or 
North  American  United  States  has  established  as  yet  this 
proposition  in  its  full  extent  The  opinion  and  reasoning 
however,  both  of  Story  {d)  and  Buige,  (e)  and  the  judgment 
of  the  English  Court  of  Common  Pleas,  (/)  have  sustained  the 


doctrine  to  a  case  in  which  the  parties  have  not  expressed  any  place  for 
the  execution  of  the  contract. 

Don  V.  Lippmann,  5  CIL  <k  Fin,  Rep,  16  ;  Fer^^iuson  v.  F^ffe,  8  CUt. 
d:  Fin.  140 ;  leading  English  and  Scotch  cases. 

(o)  P.  283,  B.  250. 

FcbHx,  8.  100,  for  himself  says,  "  Lorsqu^il  s'agit  non  pas  de  statner 
"  snr  le  fond  de  la  demande  mais  d'appreder  des  drfemes,  que  y  so&t 
'^  oppos^es  et  que  ont  leur  base  dans  la  loi  dn  hen  on  siege  le  tribunal 
**  snivi  de  la  cauae  on  suivra  oette  demidre  loL"  DemangecU  shows  that 
Fcslix  has  made  a  mistake  here,  and  predicted  of  defenses  what  was  true 
of  exceptions,    Demangeat  entirely  agrees  with  Sayigny. 

(d)  S.  483. 

(e)  III.  883,  4. 

(/)  Hnber  v.  Steiner,  2  Bingham's  R.  {N,  S.)  211. 

Mr.  Bell,  in  his  Commentaries  on  Scotch  Law,  obserres  (Shawns  Ed, 
p.  76,  8.  38),  ^'  In  order  correctly  to  mark  the  principle  on  which  the 
^*  doctrine  of  extinction  of  obligations  by  Limitation  proceeds,  it  is 
<<  necessary  to  distinguish  between  Limitations,  properly  speaking,  and 
**  what  more  correctly  is  called  Prescription.  Limitation  is  a  denial  of 
^  action  on  an  instrument  or  document  of  debt  after  the  lapse  of  a  cer- 
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proposition  to  this  extent,  viz.,  that  if  the  statutes  of  limitation 
of  the  state  in  which  the  contract  is  to  be  performed  extin- 
guish the  right,  and  declare  it  to  be  absolutely  void  after 
the  lapse  of  a  prescribed  period,  and  the  parties  have  been 
during  that  period  resident  within  the  jurisdiction  of  the  state, 
that  then  even  the  Law  of  England  will  consider  this  prescrip- 
tion as  extending  both  ad  valorem  contractila  and  ad  deci- 
sionem  Utia,  and  respect  it  accordingly. 

DCCCIV.  The  larger  proposition,  however,  mentioned  above, 
may  perhaps  be  deemed  still  open  for  discussion  before  tribu- 
nals which  administer  the  law  of  England ;  and  perhaps  upon 
a  fuller  and  further  consideration  it  may  be  found  that  the 
residence  of  the  parties  subsequent  to  the  Tnaking  of  the  con- 
tract cannot  really  affect  the  true  question,  namely,  whether 
an  extinctive  prescription^  at  least,  incident  to  the  Law  of  the 
place  of  the  fiilfilment  of  the  obligation,  be  not  a  matter  which 
concerns  the  nature  and  essence  of  the  obligation  itself,  whether 
it  was  not  a  condition  provisionally  contemplated  by  the  parties 
at  the  time  when  the  obligation  was  incurred.  The  very  learned 
and  accomplished  editor  of  the  English  "  Leading  Cases "  (g) 
thus  expresses  himself  on  this  point : — "  Supposing  the  Law  of 
"  a  foreign  country  to  be,  that  a  contract  is,  after  a  certain 
"  time,  to  be  deemed  absolutely  extinguished,  it  seems  not 
**  quite  reasonable  to  say  that  the  removal  of  the  parties  out 
'*  of  the  jurisdiction,  while  that  time  is  running,  should  autho- 
**  rise  the  courts  of  this  country  to  consider  it  i/n  ease  after  the 
"  period  prefixed     The  authorities  establish,  that  the  Law  of 


"  tail]  time,  without  regard  to  the  actual  subsistence  of  the  debt.  Pre- 
**  scription  is  a  legal  presumption  of  payment  or  abandonment  of  the 
^  debt.  This  distinction  is  grounded  on  a  real  difference  of  principle, 
'^  and  it  enters  into  all  arguments  on  the  more  nice  and  difficult  ques* 
"  tions  in  this  department.  Limitation  is  cither  by  convention  or  by 
<'  statute :  the  former  being  the  condition  in  the  obligation,  the  latter 
**  established  on  grounds  of  public  expediency.** 

(ff)  Smith's  Leading  Ccues,  i.  367-8. 

Note  on  Mottyn  v.  Fabrigas, 
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"  the  country  where  the  contract  is  made  must  govem  it,  and 
**  must  be  looked  on  as  impliedly  incorporated  with  it  Novt, 
'^if  the  contract  had  contained  a  proviso  that  it  should  be 
**  absolutely  void,  if  not  enforced  within  a  certain  time^  no 
"  doubt  the  English  courts  would  hold  it  void  after  the  ezpirar 
'^  tion  of  that  time.  But  what  difference  can  it  make  that 
"  such  proviso  is  implied  fipom  the  Law  of  the  country  where 
*^  the  contract  was  made,  instead  of  being  expressed  in  terms? 
"  Is  it  not  in  both  cases  equally  part  of  the  contract  ?  If, 
'*  indeed,  the  rule  of  the  foreign  Law  be,  that  the  oontract 
**  shall,  after  the  lapse  of  a  certain  time,  become  void,  provided 
"  that  the  parties  to  it  continue  to  reside  all  that  time  in  the 
"  same  country,  the  arrival  of  the  period  prefixed  or  its  avoid- 
"  ance  will  depend  on  the  contingency  of  their  abstaining 
"  from  absenting  themselves,  and,  if  they  leave  the  country, 
'^  never  will  arrive  at  all ;  and  this  is,  perhaps,  what  Judge 
"  Story  intends  by  the  words,  '  that  the  parties  are  resident 

'  within  the  jurisdiction  during  all  that  period,  ao  ihai  it  has 

*  actually  operated  upon  the  cose/  For  if  the  Law  be  so 
*'  framed  as  to  operate  upon  the  case  without  such  residence, 
'^  the  qualification  appears  to  be  inapplicable'*  (Ji) 

DCCCV.  The  Supreme  Court  of  the  North  American 
United  States  has,  however,  certainly  laid  down  the  rule  that 
the  statute  of  limitations  of  the  country  in  which  the  suit  is 
brought  may  be  pleaded  to  bar  a  recovery  upon  a  contract 
made  out  of  its  political  jurisdiction,  and  that  the  limitatioa 
of  the  lex  loci  contractus  cannot  be  so  pleaded.  It  considers 
that  this  has  become  a  fixed  rule  of  the  jus  gentium  privaiumy 
unalterable  in  the  opinion  of  that  court  either  in  the  North 
American  United  States  or  in  England,  except  by  l^islative 
enactment  (i) 

But  the  same  court  recognised,  as  the  infu'ior  courts  of  the 
same  country  had  done  before,  the  distinction  between  a  Law 


(A)  MoOyn  v.  Fdbrtffcu^  Smith'a  Leading  dma^  voL  i.  p.  367. 
(t)  Tovmsend  v.  Jeniion,  xviii.  Curtis'*  {Amer»}  Bep,  p|).  901*8. 
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of  limitation  which  went  directly  to  the  extinguishment  of  the 
debt,  claim,  or  right,  and  one  which  operated  merely  as  a 
bar  to  the  remedy,  (k) 

DCCCVI.  A  case  was  brought  before  Su:  William  Grant, 
arising  under  a  possessory  Law  of  Jamaica,  which  converted  a 
possession  of  seven  years  under  a  deed,  will,  or  other  convey- 
ance, into  a  positive  absolute  title  against  all  the  world,  with- 
out exception,  in  favour  of  any  one,  or  any  right,  however  a 
party  may  have  been  situated  during  that  time,  or  whatever 
the  previous  right  of  property  may  have  been.  The  great 
English  judge  took  in  this  case  the  distinction  between  statutes 
which  barred  the  remedy,  and  statutes  which  prohibited  the 
bringing  a  suit  after  a  limited  time.  (I) 

DCCCVII.  The  foreign  jurisprudence  upon  this  matter  is 
perspicuously  stated  by  Masa^.  (m) 

There  have  been  various  systems : 

1.  That  which  governs  the  prescription  by  the  Law  of  the 
Domicil  of  the  creditor  or  obligee. 

2.  That  which  adopts  the  Law  of  the  debtor  or  obligor. 

8.  That  which  adopts  the  Law  of  the  place  in  which  the 
demand  for  the  fulfilment  is  mada 

4.  That  which  adopts  the  Law  of  the  place  where  the 
contract  is  made. 

5.  That  which  adopts  the  Law  of  the  place  of  payment  or 
discharge 

DCCCYIIL  PothierCn)  alone  countenances  the  first  sys- 
tem. Burgundus  (o)  and  Merlin  (p)  expose  the  error  on  which 
his  specious  reasoning  is  founded. 


(k)  lb.  206,  et  vide  Skdby  v.  (?ay,  11  WJ^etOofCs  (Amer.)  Bep,  361 ; 

BrevU  v.  Chapman^  6  Cranch^s  {Amer.)  Eep,  358 ; 

Lincoln  v.  BatteUe,  6  Wend,  475 ; 

Staty^s  Conflict,  s.  682. 

(0  Beckford  v.  Wade,  17  Vesey'a  Rep,  87. 

(m)  Le  Droit  Commercial,  ii.  s,  74. 

(n)  Freacription,  n.  251. 

(o)  Ad.  consuet.  FlandrioB,  2de  traite,  n.  23. 

(p)  Eep.  V,  Prescription,  s.  1 — 3,  n.  7,  t.  xxviL  p.  404. 
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The  second  system  is  supported  by  Merlin  (g)  and  Voet,  (r) 
and  by  decisions  of  the  superior  courts  of  Cologne  and  Berlin ;  (s) 
but  what  if  the  debtor  or  obligor  change  his  Domicil?  of 
which  Domicil  is  the  law  to  be  followed — that  of  the  Domicil 
at  the  time  of  making  the  contract,  or  that  of  the  subsequent 
Domicil? 

The  third  system  is  supported  by  Huber,  (Q  on  the  ground 
that  "  praescriptio  et  executio  non  pertinent  ad  valorem  con- 
"  tractiis,  sed  ad  tempus  et  modum  actionis  instituendae,  quse 
''  per  se  quasi  contractum  separatimque  negotium  constituit" 

The  fourth  system  is  far  preferable  to  the  third,  (u)  for  it 
avoids  the  deplorable  consequence  of  allowing  the  creditor  or 
obligee  to  vary,  according  to  his  pleasure,  the  length  of  time  of 
the  Prescription,  which  contradicts  (by  rendering  Prescription 
uncertain)  the  very  end  of  all  Prescription ;  for,  as  Hertius  says, 
"  si  actioni  non  viri  secundum  leges  ubi  judicium  instituitur, 
''  prescribentur,  interdum  incertissima  fuent  prsescriptionis 
'*  tempera,  quoniam  unus  homo  diversis  locis  non  rard  potest 
"  conveniri/'  (x) 

Nevertheless,  Mass^  rightly  pronounces  against  this  fourth 
system,  for  Prescription  is  really  connected  with  the  execution 
or  fulfilment  of  the  obligation  to  which  it  opposes  itself  as 
a  bar. 

The  fifth  system,  therefore,  is  the  right  one ;  it  causes  the 
Law  of  the  place  of  fulfilment  to  prevail  when  that  place  is 
indicated ;  that  of  the  Domicil  of  the  debtor  or  obligor  when 
it  is  not,  for  there  the  obligation  is  in  that  case  to  be  fulfilled. 
Troplong,  Demangeat,  (y)  and>  as  we  have  seen,  Savigny,  agree 
with  Mass^,  as,  it  would  seem,  does  also  the  reason  of  the  thing. 


(^)  R^,  V.  Prescription,  t.  iz.  p.  498. 

(r)  Pand.  1.  44,  t  3,  n.  12. 

{$)  Fedix,  8. 100. 

{t)  De  ecnfi,  legum,  n.  7,  dejuritpr,  univeri.  1.  3,  ch.  ii.  s.  34. 

(tt)  Supported  hy  Rocco,  375. 

(x)  De  coUia,  leg,  8.  66. 

(y)  Falix^  ed.  Dem,  b.  100,  n.  a. 
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DCCCIX.  It  is  a  maxim  of  universal  jurisprudence  that  if 
the  obligee  or  creditor  refuse  to  receive  his  due  when  tendered 
to  him,  the  debtor  or  obligor  is  not  to  suffer  by  his  caprice,  but 
is  entitled  to  the  discharge  of  his  debt  or  obligation.  Accord- 
ing to  the  Roman  Law,  the  debtor  must  make  an  offer  (pblatio) 
of  capital  and  interest  at  the  place  appointed  for  payment ;  this, 
if  refused,  was  followed  by  a  solemn  act  of  depositing  the  sum, 
by  a  sealing  up  {ohsignatio)^  either  apud  cedem  aacrara  or  in 
tuto  loco,  and  by  the  discharge  of  the  obligation.  "  Obsignatione 
"  totius  debitsB  pecunia  solenniter  facta,  liberationem  contingere 
"  manifestum  est ; "  then  follows  a  condition  of  importance  to 
the  present  subject,  *'  sed  ita  demum  oblatio  debiti  liberationem, 
"  parit  si  eo  loco  quo  debetur  aolutio  fuerit  cdehrata.**  (z) 

Story  (a)  observes,  that  a  defence  or  discharge  good  by  tlie 
Law  of  the  place  where  the  contract  is  made,  or  is  to  be  per- 
formed (he  means  the  latter),  is  good  everywhere ;  so  he  ob- 
serves say  John  Voet,  Casaregis,  Huber,  Burgundus,  and  Du- 
mouslin.  Thus  infancy,  if  a  valid  defence  by  the  lex  loci  con- 
iract'As,  is  valid  everywhere.  A  tender  and  refusal  good  by 
the  same  Law,  either  as  a  full  discharge,  or  as  a  present  fulfil- 
ment of  the  contract,  will  be  respected  everywhere.  (6) 


(z)  Cwi.  viiL  43,  9,  de  ioltUionibtts. 
(a)  S.  331,  332. 

lb)  2b,  and  Male  v.  Roberts,  3  Espinasi^e  IL  163.     Vide  poet  as  to 
payment  of  Bills  of  Exchange. 
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CHAPTER  XU. 

LEX  MERCATORIA. 

DCCCX.  The  lex  mercatoria  (a)  is  so  important  a  branch 
of  Private  International  Law,  that  it  has  seemed  to  the  writer 
of  these  pages  expedient  to  treat  it  apart  from  the  general  law 
on  obligations  which  have  been  the  subject  of  preceding  chap- 
t«ra  It  is  proposed  to  consider  it  under  the  two  following 
divisions,  which,  though  they  do  not  perhaps  entirely  exhaust 
the  subject,  supply  principles  applicable  to  every  part  of  it 

1.  The  general  maritime  law  ;  which  will  include  the  right 
of  stoppage  in  transitu. 

2.  The  mode  of  carrying  on  traffic  by  bills  of  exchange. 

DCCCXI  "  The  maritime  law,''  Lord  Mansfield  justly  ob- 
served, "is  not  the  law  of  a  particular  country/'  Upon  the 
same  principle,  Thol,  (5)  the  most  learned  of  modem  foreign 
writers  upon  mercantile  laws,  treats  his  subject  as  embracing 
*'  partly  the  commercial  legal  relations  between  individuals — 


(a)  ^  To  thlB  head  may  most  properly  be  referred  a  particular  system 
^  of  castoms  used  only  among  one  set  of  the  king's  subjects,  called  the 
"  custom  of  merchants  or  lea  mercatoria ;  which,  however  different 
*'  from  the  general  rules  of  the  common  law,  is  yet  ingrafted  into  it  and 
**  made  part  of  it ;  being  allowed  for  the  benefit  of  trade  to  be  of  the 
"  utmost  validity  in  all  commercial  transactions ;  for  it  is  a  maxim  of 
*'  law  that '  cuilibet  in  su&  arte  credendum  est.'* — BlacksUme^s  Comment. 
i.  Introd.  s.  3. 

(b)  The  Law  Merchant  is  a  system  founded  on  the  rules  of  equity 
and  governed  in  all  its  parts  by  plain  justice  and  good  faith. 

Master  v.  Miller,  4  Dumf.  ds  Eaety  Rep.  342. 
Lenniff  v.  Ealtton,  May  16,  1854,  Supreme  Court  of  Pennsylvania. 
Das  Handelsrecht  von  Dr.  Heinriek  Thdl,  Gottingen,  1854. 
BdCs  Commentaries  (ed.  Shaw\  book  i.  part  2,  *'  Of  Maritime  Law^ 
Story's  Conflict  of  Laws,  s.  286  (6),  384,  385,  n.  1  ;  391—402  (a)  ;  see, 
too,  B.  322  (6)  tn/n«— Bottomry  bond ;  323,  note  ;  401—403  ;  327,  a,  h. 
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"  Private  mercantile  or  commercial  law  (Privathanddsreckt) ; 
^^  partly  mercantile  or  commercial  legal  relations  between 
"  government  and  subjects — Public  commercial  or  mercantile 
law  (OfferUliches  Ho/ndeUreckt)  ;  partly  commercial  or  mer- 
cantile legal  relations  between  different  states — International 
mercantile  or  commercial  law  {HanddsvoUceareckty'  (c) 
The  recognition  of  this  general  maritime  law  is,  as  will  be 
seen,  especially  remarkable  in  the  cases  of  tort  or  collision  be- 
tween ships,  one  or  both  of  which  belong  to  a  foreign  state, 
upon  the  high  sea& 

DCCCXIL  The  sources  of  this  Lex  Mercatcria,  (and  the 
observation  applies  to  both  divisions  of  the  subject  mentioned 
in  the  last  paragraph,)  spring  from  the  usage  of  maritime 
states,  founded  on  the  necessities  of  commerce,  upon  the  natu- 
ral rights  and  obligations  which,  independently  of  municipal 
law,  grow  out  of  commercial  intercourse ;  upon  the  reasonings 
of  accredited  writers  upon  this  branch  of  jurisprudence,  which 
reasonings  have  been  built  up,  by  judicial  decisions  in  England, 
into  a  fabric  of  municipal  commercial  law.  In  other  countries 
the  same  effect  has  been  produced  by  the  incorporation  into 
codes  of  the  leading  principles  previously  established  upon  the 
authority  of  jurists.  In  England  also,  during  the  last  few 
years,  a  commercial  code  has  in  fact  been  created,  though  it 
has  assumed  the  technical  form  of  an  Act  of  Parliament  (d) 

DCCCXIII.  So  £Ekr  as  these  codes  and  statutes  incorporate 
the  general  maritime  jurisprudence,  no  injury  is  done  to  Pri- 
vate International  Law ;  but  when  they  incorporate  some 
principle  of  domestic  or  municipal  policy  at  variance  with  that 
law,  there  is  danger  of  a  conflict  and  collision  between  the 
interests  of  one  state  and  those  of  the  general  community  of 
states,  which  may  lead  both  to  individual  injustice,  and  to  a 
disturbance  of  the  amicable  relations  of  independent  nation& 


(c)  Or,  **  particulares  gemeines  aSgemeines  Handdtrecht^  i6.  1,  2. 
{d)  17  &  18  Vict.  c.  104,  The  Merchant  Shipping  Act. 
See  appendix  to  this  chapter  for  the  sections  of  this  statute  which 
apply  to  foreigners. 
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DCCCXIY*  Blustrations  of  this  danger  and  inoonvenience 
may  be  easily  furnished.  The  English  Merchant  Shipping 
Act  provides  that  under  certain  circumstances  the  property  of 
a  ship  may  be  changed  at  home  while  she  is  navigating  the 
ocean,  and  of  course,  therefore,  without  any  papers  on  board 
evidencing  the  change  of  ownership  It  may  happen,  however, 
that  the  ship  which  has  undergone  such  change  of  ownership 
at  home  is  subsequently  sold  abroad  by  the  master  as  agent 
for  the  former  proprietor.  It  is  very  probable  that  in  such  a 
case  the  foreign  court  would  disregard  the  peculiar  law  of 
England,  and  adhere  to  the  general  maritime  law  of  Europa 
Such  appears  to  have  been  the  reasoning  of  the  Civil  Tribunal 
of  Havre,  in  the  case  of  the  Ann  Martin :  (e)  "  Mtendu  que 
*'  la  nature  de  ce  contrat  qu'on  a  qualifie  de  mortgage  d'aprte 
*'  la  loi  anglaise,  est  peu  importante  au  proc^ ;  que,  soit  qu'il 
"  constitue  une  vente  r^Ue  ou  une  simple  vente  apparente,  ou 
'^  un  nantissement  accompagn^  de  certains  privileges  paiticu* 
*'  liers  d^rivant  de  la  legislation  dtrangfere  sous  Tempire  de  la- 
*'  quelle  il  a  6t6  souscrit,  la  decision  doit  Stre  la  mSme ;  qu'il 
"  s'agit,  en  effet,  de  la  propriety  d'un  navire  navignant  sous  le 
*'  nom  de  Clause  et  Comp,,  qu'il  est  impossible  d'admettre  que 
**  sous  une  legislation  commerdale  quelconque  il  soit  re9u  qu' 
*'  en  cours  de  voyage  cette  propriety  puisse  6tre  transmise  & 
"  un  tiers  ou  lui  £tre  engag^e  a  titre  de  nantissement,  sous  qu' 
''  aucune  trace  de  cette  mutation  ou  de  cette  modification  de 
"  propriety  soit  imprim^e  aux  papiers  due  bord ;  que  la  bonne 
'^  foi  qui  est  T^me  du  commerce  repugne  a  une  semblable 
'*  idea''  (f) 


(e)  19th  April,  1856,  appealed  to  the  Court  of  Appeal  at  Boueo,  but 
fum  constat  what  became  of  the  appeal.  The  extract  is  from  a  note  pub- 
lished by  the  appellants.  '*  Ccutrique  et  Comp.  (appeUants)  contra 
Protteux  4t  Consorts  (intimes).  Vide  post  in  the  chapter  on  Evidence 
and  Foreign  Judgment  why  the  authority  of  this  judgment,  when  it 
came  before  the  English  tribunals,  was  not  recognised  by  them. 

(/)  This  doctrine  accords  with  that  laid  down  by  Mr.  Justice  Martin 
in  Arago  v.  CurreU,  1  Louis.  (Amer.)  Rep,  528.  Vide  post^  authority 
of  master  as  agent. 
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DCC3CXV.  On  the  other  hand,  the  English  High  Court  of 
Admiralty,  supported  by  the  judicial  committee  of  the  Privy 
Council,  has  been  careful  never  to  apply  to  a  foreign  vessel  the 
rules  of  navigation  prescribed  by  statute  for  British  vessela  (g) 
In  all  cases  of  collision  upon  the  high  sea  or  in  foreign  waters, 
between  a  foreign  and  English  vessel,  (h)  or  between  two 
foreign  vessels,  the  wrongdoer,  whether  he  be  foreigner  or 
English  subject,  is  ascertained  by  a  reference  to  the  old  rule  of 
the  sea,  founded  on  the  principle  of  general  maritime  law,  and 
not  to  the  rule  prescribed  by  the  English  statute.  Cases  of 
CoUiaion,  like  cases  of  Salvage,  are  considered  as  belonging  to 
the  jus  gentium, 

DCCCXVI.  There  seems,  however,  no  reason  why,  if  it 
should  happen  that  the  foreign  law  of  the  party  to  the  collision 
agreed  with  the  principles  of  the  English  statute,  (t)  these 
principles  should  not  be  applied  to  the  adjudication  of  this 
case. 

The  parties  in  such  a  case  would  have  a  common  law 
binding  on  themselves,  distinct  from  the  general  maritime  law, 
and  neither  party  could  complain  if  they  were  holden  amen- 
able to  their  own  law. 

DCCCXVII.  The  High  Court  of  Admiralty  has,  in  what 
are  called  causes  of  possession,  jurisdiction  to  take  a  ship 
from  a  wrongdoer,  and  deliver  her  over  to  a  person  claiming 
as  the  right  owner.     It  will  exercise  this  jurisdiction  in  a  suit 


(g)  17  &  18  Vict  c.  104,  s.  296. 

(A)  Cope  V.  Doherty  {ship  Tuscarora),  decided  by  V.  C.  Page  Wood, 
1858, 4  Jur,  N,  S.  699 ;  27  Law  Journ.  Chancery,  600. 

Affirmed  on  appeal  before  the  Lords  Justices.  4  Kay  ds  Jerviie  Rep, 
p.  367. 

The  ZoQverein^  Swaby^a  Ad,  Rep,  p.  96. 

The  Dumfries,  ib.  63,  126,  667. 

The  Nostra  Signora  de  loe  Dolores,  I  DodaofCs  Ad,  Rep,  290. 

The  Vernon,  1  W,  Robinson* s  Rep,  316. 

The  General  Steam  Navigation  Co.  v.  OuiUon,  11  Meeson  ds  WeUby^s 
Rep,  877. 

(0   Wesdake,  8.  276. 
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between  foreigners  in  this  country,  with  the  consent  of  parties, 
or  when  the  case  has  been  referred  to  its  decision  by  the 
application  of  the 'representative,  or  even  of  the  consent  of  the 
foreign  state  to  which  the  parties  belong.  At  first,  it  did  so 
with  reluctance,  because  these  questions  had  ceased  to  be  de- 
pendent on  the  ju8  gentiwm,  and  had  become  dependent  on 
the  municipal  regulations  of  foreign  states,  with  which  it  was 
but  imperfectly  acquainted.  Of  late  years,  however,  this  juris- 
diction seems  to  have  been  exercised  without  scruple,  (k) 

DCCCXVIII.  The  fourteenth  book  of  the  Digest  contains 
three  very  celebrated  titles  or  chapters : 

1.  De  Exei'citorid  actione, 

2.  De  Lege  Rhodid  de  jactu. 

3.  De  Institorid  actione. 

These  are,  in  fact,  the  bases  of  the  doctrine  of  agency  in  Eu- 
ropean commercial  jurisprudence,  especially  in  its  effect  upon 
third  partiea  The  dorrwaua  navis  is  properly  the  owner  of  a 
ship.  The  exerdtor,  the  charterer,  hirer,  or  employer  of  a  ship 
for  a  whole  voyage.  The  rnagiater  navis  (I)  is  the  modem 
master  or  captain.  European  law  follows  the  Roman  law,  in 
allowing  the  master  to  appoint  in  case  of  need  a  deputy  ;  and 
the  Soman  law  (m)  held  that  the  utilitaa  naviga/ntium  re- 
quired that  the  owner  should  be  bound  by  the  act  of  substitu- 
tion, though  he  had  especially  forbidden  the  master  to  appoint 
a  deputy.  The  owner  is  said,  prceponere,  to  appoint  the 
master,  and  the  appointment  is  expressed  by  the  word  prce- 
poaitio.  (n) 


{k)  The  Martin  of  N^rfM,  4  Robinton'a  Rep.  297. 

The  Johan  and  Sigmund,  EdioarcW  Bep.  242. 

The  See  Reuter,  1  Dodeon'e  Rep,  23. 

(Q  '^Magistrum  navis  accipere  debemus  cui  totias  navis  cora  mandata 
est.  Magistntm  autem  accipimus  non  solum  quern  exerdtor  pneposuit 
sed  et  eum  quern  magister." 

(m)  That  is,  the  PrtHorian  law ;  for  the  old  strict  Roman  law  did  not 
generally  speaking  allow  an  action  against  the  principal  to  grow  out  of 
an  act  of  an  agent. 

('0  "Igitur/wof^otfj^t'o  certam  legem  dat  contrahentibus." 
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The  Inatitor  was  the  clerk  or  shopman  of  a  person  in 
trade :  ''  Appellatus  est  ab  eo  quod  negotio  gerendo  vastoA^' 
says  the  Digest  (o)  * 

The  relation  of  the  Institor  to  his  principal  did  not  hold 
out  to  third  parties  the  same  presumption  of  unlimited  au- 
thority as  agent,  which  the  relation  of  Magiater  to  his  princi- 
pal did  hold  out  to  them. 

The  institor  was  at  home,  and  reference  could  be  easily 
made  to  his  principal,  qui  eum  praspoauit. 

DCCCXIX.  The  Koman  law,  moreover,  held  owners  to  be 
responsible  in  adUdum  (p)  for  the  obligations  of  the  master, 
whether  they  arose  ex  contractu  or  ex  delicto.  But  by  the 
general  maritime  law  of  Europe  the  liability  of  owners  for  the 
wrongful  acts  of  masters  is  limited  to  the  value  of  the  vessel 
and  freight,  and  by  abandoning  these  to  the  creditor  the 
owners  may  discharge  themselve&  (q)  This  limitation,  how- 
ever, did  not  form  part  of  the  comTTum  law  of  England,  or  of 
the  N.  A.  United  States, -but  has  been  introduced  into  them 
by  special  statuta 

DCCCXX.  *^  Omnia  fistcta  magistri  debet  praestare  qui  eum 
"  prseposuit  alio  quin  contrahentes  decipientur,"  (r)  is  the  lan- 
guage of  the  Digest  in  the  famous  title,  *^  De  exercitori&  ac- 
"  tione,"  which  is  fiill  of  that  written  equity  which  so  often 


(o)  L,  xiv.  t.  1,  1 — 4. 

(p)  Dig.  L  xiv.  t.  1,  20—25  :  **  Si  plures  navem  exerceant  cum  qnolibet 
"  eorum  in  solidom  agi  potest." 

And  Dig.  1.  iv.  t.  9,  on  the  edict :  '*  Nautse  caupones,  &c.,  ut  reoepta 
"  restituant,"  where  it  is  said,  **  nautam  accipere  debemus  cum  qui 
**  navem  exercet^ 

{q)  Emerigon,  Contrats  d  la  Grosae,  c  4,  s.  11. 

Bimiay  PcUey,  Caura  de  Droit  Comm.  t.  1,  263—298. 

KerU^s  Comment,  iiL  218. 

Abbott  on  Shipping,  pt.  3,  c.  5. 

The  Rebecca^  Ware'*  {Amer.)  Rep,  188. 

Malpico  v.  McKnown,  1  MiUet's  Louis,  Rep,  {Amer.)  259. 

Arago  v.  Cttrreily  ib.  528. 

(r)  Dig.  1.  xiv.  t.  i.  1 — 6, 
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renders  the  Roman  law  the  fountain  of  international  jurispru* 
denca 

This  maxim  «is  stated  in  the  Roman  law  without  limi- 
tation or  distinction  as  to  the  place  in  which  the  authority  of 
the  master  is  exercised.  But  the  exigencies  of  modem  com- 
merce have  introduced  a  wise  and  just  distinction  between  the 
authority  of  the  master  exercised  in  a  home  or  in  a  foreign 
port  The  principle  on  which  the  distinction  rests  is  that  in  a 
home  port  the  authority  of  the  owner  is  easily  accessible,  while 
in  a  port  abroad  the  necessities  of  the  ship  may  require  instant 
succour,  and,  as  Mr.  Bell  observes,  "  this  is  the  great  principle 
"  of  distinction  between  the  actio  eooercitoria  and  the  actio 
"  institoria  of  the  Roman  law.''  (s) 

DCOCXXI.  The  authority  of  the  master  of  a  ship  as  agent 
of  the  owner  in  a  foreign  port,  has  however  given  rise  to  a 
difficult  international  question  on  the  law  of  contiBCt  (f) 

By  the  English  law,  the  master  of  a  ship  may,  in  a  foreign 
port  and  under  certain  circumstances^  borrow  money  for  the 
necessities  of  his  ship,  and  may  ^ve  a  security  called  a  bot- 
tomry  bond,  which  w Ul  render  the  ship  and  fJght,  and  som^ 
times  the  cargo,  (u)  liable  for  repayment  of  the  loan. 

But  according  to  the  English  law  the  validity  of  this  bond 
depends,  first,  upon  the  money  being  borrowed,  not  for 
merely  useful,  but  for  absolutely  necessary  supplies ;  secondly, 
upon  the  bond  having  been  taken  where  the  owner  was  known 
to  have  no  credit,  to  be  in  a  state  of  improvided  necessity.  If 
the  master  takes  up  money  from  a  person  who  knows  that  he 
has  a  general  credit  in  the  place,  or  an  empowered  assignee  or 


(s)  Story  on  Agency^  s.  33. 

BdCs  Commen.  (cd.  Shenp^hk.  i.  pt.  ii.  c.  13,  3. 

(0  Story* 8  Conflict  of  Lam,  s.  286  h. 

Story  on  Agency,  s.  36. 

^*  The  contract  with  the  master,  in  all  questions  between  him  and  the 
**^  owners,  is  properly  loeatio  conductio  o^yerarum  ,*  in  relation  to  stran- 
**  gers  it  is  the  contract  of  agencyj^    BdPs  Commen,  (ed.  Shaw\  i.  382. 

(t*)  The  Oratitudine,  3  Robinson^  Rep.  240. 


SHIP — AGENCY—  MASTER.  685 

agent  willing  to  supply  his  wants,  then  the  giving  a  bottomry 
bond  is  a  void  transaction,  (x) 

Moreover,  the  English  decisions  hold  (y)  that  the  master's 

authority  to  bind  the  ship  or  the  owner  in  a  foreign  port  is 

governed  by  the  law  of  the  domidl  of  the  owner,  and  not  by 

the  law  of  the  place  in  which  the  bond  is  given.     So  that  a 

foreigner,  who  in  his  own  country  made  a  valid  contract  for 

supplying  mere  useful  repairs  to  the  master  of  an  English 

ship,  would  find  the  bond  given  by  the  master  worthless  when 

it  was  attempted  to  enforce  it  in  the  country  of  the  master. 

In  the  United  States  of  North  America  there  is  a  conflict 

•,.  ^'^  of  decisions  upon  this  subject     The  Courts  of  Louisiana  have 

twice  pronounced  in  very  elaborate  judgments  that  the  law  of 

'^■^  the  place  of  the  contract,  and  not  the  law  of  the  owner's  dom- 

icil,  furnishes  the  rule  by  which  his  obligations  in  this  matter 

are  governed,  (z) 

"  Where  a  general  power  is  confined  to  an  agent,  the  party 

**  contracting  with  him  is  not  boimd  by  any  limitation  which 

"  the  principal  may  have  affixed,  at  the  time  or  since,  by  dis- 

''  tinct  instructions.     Now,  in  the  case  before  us,  if  instructions 

**  be  supposed  to  have  been  given  to  the  master^  not  to  bind 

"  the  owner  beyond  the  value  of  the  vessel  and  fireight,  or  for 

''  any  act  which  the  latter  could  not  prevent,  would  parties 

contracting  with  the  former,  in  a  foreign  country,  be  bound 

by  them  ?     We  think  it  is  certain  they  would  not     Every 

contract,  which  by  the  general  TnoHtime  law  the  master 

"  ca/n  'make,  is  binding  upon  the  owner.    By  putting  the 

"  former  in  command,  and  sending  him  abroad,  the  latter  in- 


;.'*■  .-.' 


(x)  The  NeUon,  1  Haggard's  Ad,  Rep,  169,  175-6. 

(y)  At  least,  as  Story ^  s.  286  6,  correctly  remarks,  '*  snch  seems  the 
**  course  of  the  adjudications.'*  Though  perhaps  this  question  of  con- 
flict between  two  laws,  in  the  matter  of  the  master^s  authority,  has 
never  been  satisfactorily  argued. 

{z)  Malpiea  v.  McKnawn,  1  Miller^ s  Louis,  Rep,  249 — 254. 

Arago  v.  Chirrdly  ib.  526, 

Story,  8.  286  c,  and  note. 
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^'  vests  him  with  the  general  powers  masters  have  as  sach|  and 
"  those  who  contract  with  him  have  nothing  to  do  with  any 
''  private  instructions  by  which  the  general  power  may  have 
''  been  limited  If  the  limitation  arises  not  from  the  owner's 
''  instructions,  but  from  the  particular  laws  of  the  country 
'  from  which  the  vessel  has  sailed,  must  not  the  consequences 
"  be  the  same  ?  Can  these  laws  limit  the  master's  power 
^'  more  effectually  than  the  owner  could,  or  can  they  extend 
"  farther?  We  think  not.  They  have  no  force  in  a  foreign 
"  country,  where  they  are  presumed  to  be  equally  unknown,  (a) 

In  a  more  recent  case  a  different  law  was  laid  down.  The 
case  was  this: — ^A  vessel,  owned  in  Massachusets,  being  on 
a  voyage  from  a  port  in  Spain  to  a  port  in  Pennsylvania,  was 
compelled  by  stress  of  weather  to  put  into  fiermuda,  where 
the  master  sold  the  vessel  and  the  whole  cargo.  The  shippers 
brought  an  action  against  the  owner  to  recover  the  amount  of 
their  consignment  This  put  in  issue  the  right  of  the  master 
to  sell  the  whole  cargo  and  bind  the  owners  by  his  act  The 
court  determined  that  the  liability  of  the  owners  was  governed 
by  the  law  of  Massachusets,  their  domicil,  and  not  by  the  law 
of  Spain,  where  the  contract  of  shipment  was  made,  nor  by  the 
law  of  Pennsylvania,  where  the  goods  were  to  be  delivered.  (6) 

The  Scotch  lawyers  agree  with  this  exposition  of  the  law  by 
the  Circuit  Court  of  the  United  States  and  by  the  English 
tribunals.  Mr.  Brodie  enters  into  the  question  at  length  and 
concludes,  "  The  dear  result  is,  that  the  transactions  must  be 
"  held  to  have  reference  to  the  master's  implied  mandate,  ao- 
''  cording  to  the  law  of  his  own  country — a,  mandate  which  it 
*'  is  the  duty  of  those  who  deal  with  him  as  an  agent  to  ascer- 
"  tain  the  extent  oi"  (c) 

(a)  Arago  v.  CwrrtSly  1  LouU,  (Jmer.)  Rtp,  528,  Judgment  by  Mr. 
Justice  Martin;  see  Storifs  Conflict  of  Law»  (4^A  American  edit)  447-8, 
note,  s.  286. 

(6)  Pope  v.  Nickerwn,  3  Story's  Rep,  466. 

Story^  8.  286  (ed.  1867). 

(o)  yotes  on  Lord  Stair' 9  Institutes,  vol.  ii.  'd96-6. 

Story,  s.  286  6,  note. 
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The  Court  of  Louisiana,  however,  argues,  "  What  we  do  by 
"  another  we  do  by  ourselves;  and  we  are  unable  to'distin- 
"  guish  between  the  responsibility  created  by  the  owner  send- 
"  ing  his  agent  to  contract  in  another  country,  and  that  pro- 
"  duced  by  going  there  and  contracting  himself."  (d) 

And  again,  "  If  there  be  a  principle  better  established  than 
"  any  other,  on  the  subject  of  the  conflict  of  laws,  it  is,  that 
"  contracts  are  governed  by  the  laws  of  the  country  in  which 
"  they  are  entered  into,  unless  they  be  so  with  a  view  to  a 
"  performance  in  another.  Every  writer  on  that  subject  re- 
"  cognises  it  Judicial  decisions  again  and  again,  throughout 
"  the  civilised  world,  have  sanctioned  it  Why,  then,  should 
"  this  form  an  exception  ?"  (e) 

DCCCXXII.  It  will  not  have  escaped  the  reader  of  the  for- 
mer pages  on  the  subject  of  OUigationa,  that  the  English  and 
North  American  United  States  Circuit  Courts  adopt  in  this 
instance  the  principle  of  continental  and  civil  law,  viz.,  that 
the  law  of  the  domicil  regulates  the  capacity  to  contract,  and 
depart,  under  the  supposed  pressure  of  mercantile  expediency, 
from^their  doctrine  that  this  capacity  is  governed  by  the  law 
of  the  place  of  contract 

DCCCXXIII.  It  certainly  appears  to  the  writer  of  these 
pages  that  the  general  principles  of  International  Law  support 
the  decisions  of  the  Louisiana  Courts  rather  than  the  judgment 
of  the  Circuit  Courts  of  the  United  States.  The  Law  of  Na- 
tions requires  good  faith  as  much  in  commerce  as  in  war. 
The  money  bona  fide  advanced  for  the  necessities  of  a  foreign 
ship  in  a  foreign  port  to  a  person  like  the  captain,  preaumr 
ahly  authorised  to  bind  his  employers,  ought  to  be  repaid  by 
them  in  every  case ;  unless,  indeed,  the  lender  was  affected 
with  the  knowledge  of  the  limited  powers  of  the  captain.     In 


{d)  Story y  s.  286  c. 

McUpica  y.  McKnown,  1  Louis.  Rep.  249 — 254. 
(e)  Arago  v.  CurreU,  1  Louis.  Rep.  528. 
Storey  s.  286  c. 
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that  case  the  terms  of  the  owner's  authority  to  the  captain 
may  govern  the  contract,  or,  as  the  Digest  says,  "prcepositio 
*'  certam  legem  dat  contrahentibus  ;"  or,  perhaps,  unless  the 
lender  was  grossly  wanting  in  the  ordinary  diligentia  required 
by  the  law  of  all  persons  of  inquiry  into  the  powers  of  the 
person  with  whom  he  is  contracting.  This  opinion  derives 
strength  from  the  following  language  of  Emerigon. 

DCCCXXIV.  The  opinion  of  Emerigon  upon  the  power 
of  the  master  to  bind  the  owners  by  his  contract  must  have 
great  weight  in  all  questions  of  comity  relating  to  this  sub- 
ject: 

''  Si  la  facult^,^"  says  this  high  authority,  (f)  ''  de  prendre  des 
"  deniers  k  la  grosse  pendant  le  cours  du  voyage,  avait  6t6 
^'  express^ment  prohib^e  au  capitaine,  ceux  qui  lui  ont  found 
^'  de  Targent,  auront-ils  action  centre  les  Armateurst 

"  II  semble  d'abord  que  dans  ce  cas,  toute  action  devroit 
**  Stre  d^nide  aux  preteurs  centre  les  propri^taires,  au  b^n^fice 
"  de  qui  Targent  n'a  pas  ete  employ^  :  qui  cum  alio  contror 
"  hit,  vd  est,  vd  cUibet  esse,  non  ignarua  condiiionis  ejus. 
"  (£.  19,  jf.  de  reg,  jur.)  Divers  Textes  paroissent  de  reunir 
"  pour  etablir  ce  sentiment 

"  L.  7,  ff.  de  exerdt  act.  Sciat  vi  i/n  hoc  as  credere,  cui 
"  rei  Tnoffister  quis  sit  jprospositus, 

"  L.  \,  §  7,  jf.  eod.  Non  autem  ex  om/ni  causd  prasitor 
"  dai  in  exerdtorem  actionem,  sed  ejus  rei  norai/ne  cujus 
"  ibi  Tprcspositus  fueriL 

**  D,  Lege,  s.  12.  Prcepositio  certam,  legem  dai  contrahen- 
"  tibus,  modum  egressus  non  ohligahit  exerdtorem. 

"  Si  sic  prceposuit,  ne  alter  sine  altero  quid  gerat,  qui 
"  contraxit  cum  uno,  sibi  impviabit,  d.  Leg.  1,  s.  14. 

**  Tout  cela  est  vrai,  si  le  pr6teur  ^tait  instruit  des  defenses 
'*  £utes  au  capitaine ;  mais  s'il  ignorait  les  defenses,  Taction 
"  sera  ouverte  centre  les  propri^taires,  attendu  la  foi  publique. 


(/)  Emerigon.     TraiU  des  Assurances  ei  des  CorUrals  d  la  Grosse,  t  ii. 
c  4,  B.  8,  8.  3,  4. 
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'*  des  pouvoirs  que  cette  quality  lui  d^fere.  Ceux  qui  con- 
"  tractent  avec  lui  en  pays  Stranger,  ne  sout  pas  obliges  de  lui 
"  faire  exhiber  see  litres,  et  il  peut  ais^ment  les  leur  cacher. 
"  Tout  capitaine  est  pr^sumd  Jfattre,  et  jouir  du  Hbre  exerdce 
''  Le  s.  5  de  la  Loi  ci-dessus  cit^e,  apr^  avoir  d^cid^  que  le 
**  oontrat  pass^  avec  oelui  que  le  capitaine  a  subrog^  en  sa 
"  place,  est  obligatoire  vis-i-vis  des  propri^taires,  ajoute  qu'il 
"  en  serait  de  m^me,  quoiqu'ils  eussent  nomm^ment  prohib^ 
"  i  leur  capitaine  d'en  subroger  un  antra  Dicendum  erU 
"  eo  usqtie  prodtLcendam  utUitateTn  navigcmtium. 

"  Je  conviens  qu'il  y  a  une  grand  diffi^rence  entre  celui  qui 
"  s  embarque  dans  un  navire,  on  qui  y  charge  des  marcban- 
"  dises,  et  celui  qui  pr6te  de  I'argent  au  capitaine.  Mais  le 
"  motif  de  la  loi,  fondd  sur  Terreur  commune,  doit  Stre  admis 
^*  dans  tous  les  cas. 

"  Je  crois  done  que,  malgr^  la  prohibition  fait  au  capitaine 
''  de  prendre  des  deniers  k  la  grosse  en  cours  de  voyage,  ceux 
"  qui  de  bonne  foi  auront  donn^  leur  argent  h  ce  capitaine 
''  infidele,  n'auront  pas  moins  action  centre  les  propri^taires, 
"  et  privilege  sur  le  navire.  II  faudroit  que  la  prohibition 
"  leur  eiit  ^t^  auparavant  intim^e,  ou  que  du  moins  elle  eUt  6t6 
"  rendue  publique  dans  le  lieu  du  contrat.  (g) 

"  Duarenus,  K  de  exercit  act.  page  1297,  expliquant  la 
''  loi  Lucius  Titius,  dit  qu'il  suffit  que  celui  qui  prSte  de  Taigent 
"  au  capitaine  infidele,  se  soit  comports  avec  qudque  d/Udgence, 
"  de  maniere  &  n'etre  80up9onn^  coupable  d'aucune  fraude, 
"  aatia  eet  eum  adhibere  aZiqua/m  dUigerUiwrn,  ut  non  ap- 
'*  pareat  ev/m  malo  animo  muttiam  pecunia/m  dedisse.  D'od 
**  il  suit,  que  si  la  negligence  est  extreme,  et  qu*il  y  ait  faut^ 


(g)  L.  U,  8.  17,  ff.  de  inst.  act     Vide  Stjfpmanmu,  pi  4,  c.  16,  n.  136, 
p.  543. 
LoccenitUf  1.  3,  tit.  7,  n.  9,  p.  1033. 
Peekius  et  Vinniue,  p.  88, 103,  111. 
BoecttSf  de  Navib.,  n.  12. 
CoMartgUf  disc.  71,  n.  6. 
Pothier^  dee  Obligations^  n.  79,  t.  1,  p.  39. 
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"  grave,  on  pent  suiyant  les  ctrconBtancea,  lui  refbser  tonte 
*'  action  oontre  les  armatenis ;  gravis  culpa  dolo  CBquipa" 
"  ratur. 

"  M.  Valin,  art.  19,  tit  du  Capitaine,  page  417,  rappelle 
''  la  disposition  de  la  mSme  Loi  Lucius  Titvua.  *  Mais  tout 
"  *  cela,'  dit-il,  '  oomme  trop  subtil  et  trop  pointilleux,  a  ^t^  re- 
"  *  jett^  dans  Tusage  du  commerce,  et  il  siiffit  pour  autoriser  le 
**  *  crdancier  prdteur,  k  agir  contre  le  propri<5taire  du  navire, 
" '  qu'il  ait  pr6t^  le  somme  de  bonne  foi  au  capitaine,  c'est^a- 
" '  dire,  qu'il  n'y  ait  ni  preuve,  ni  pr^somption  sujffisa/nts  de 
"  *  collusion  entre  le  capitaine  et  luL' 

"  Get  auteur  n'exclut  pas  les  pr^somptions  suffisantes  de 
'*  collusion,  lesquelles  dependent  des  circonstonces  au  fait,  qui 
*'  varient  k  TinfinL  Celui  qui  vent  s'embarquer  ou  charger 
'^  des  marchandises,  n'a  pas  souvent  le  choiz  du  vaisseau.  H 
"  est  forc^,  propter  navigandi  necessitatem^  de  se  servir  du 
"  premier  navire  qui  se  pr^sente.  Mais,  celui  qui  pret^  son 
"  argent  k  un  capitaine,  le  fait  volontairement  et  sans  y  etre 
"  contraint ;  le  motif  de  I'edit  du  preteur,  cesse  a  son  ^gard. 
'*  II  est  done  juste  quil  y  apporte  la  prudence  commune,  ali- 
"  quam  diHgentiam.  (h) 

Emerigon  then  speaks  of  the  manner  in  which  the  cele- 
brated Ordonnance  had  curtailed  the  powers  of  the  captain : 

*'  Mais  notre  Ordonnance  a  r^duit  le  pouvoir  du  capitaine 
"  en  cours  de  voyage,  ou  d  prendre  deniers  tmr  le  corpSy  otc 
"  d  mettre  des  apparaux  en  gage,  ou  a  vendre  des  marchan- 
"  dises  de  son  chargement  pour  les  n<^cessit^s  du  navire.  Sll 
tire  des  lettres  de  change  sur  ses  Armateurs,  cet  engagement ; 
quoique  con9u  en  nom  qualifi^,  lui  devient  personnel,  atten- 
"  du  qu*il  a  exced^  son  mandat  l^gal  II  ne  doit  contracter 
"  aucuue  obligation  qui  ne  soit  inh^rente  au  navire  meme,  et 
'^  qui  ne  d^pende  du  succbs  de  Texp^dition  maritime ;  c'est 


it 
it 


(h)  Vide  Cujasj  Vinnivu^  Faber^  et  autres  Docteurs  sur  la  dite  Loi 
Lucius  Titius  7,  ff.  de  exercit.  <Kt.  Btypmannus,  pt  4,  c.  6,  d.  124 ;  c. 
15,11.  ]54,  p.418et544. 

Pothier,  des  Obligatums,  n.  448,  t.  i.  p.  231. 
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''  k  quoi  se  borne  Tautorit^  que  sa  quality  de  wmtre  lui  d^fere, 
"  a  moins  qui  son  raccord,  ou  le  droit  commun,  en  certains  cas, 
"  ne  lui  donnent  un  pouvoir  plus  ^tendu,"  (i) 

DCCCXXV.  "  The  general  principle,"  Dr.  Lushiagton  says, 
''  sanctioned  by  maritime  law  is,  that  the  master  has  not, 
"  as  master,  any  authority  to  sell ;  that  necessity  only  will  jus- 
''  tify  such  a  sale  and  render  the  transfer  valid.  The  question 
"  then  is,  as  to  the  existence  of  such  an  adequate  necessity. 
''  This  necessity  is  to  be  judged  of  by  all  the  circumstancea  I 
^*  will  mention  some  of  them.  1.  The  state  of  the  condition 
'^  of  the  vessel  2.  Consequences  of  not  proceeding  to  seU. 
"  3.  Facility  of  communication  with  the  owner.  4.  The  re- 
"  sources  of  the  master,  or  the  total  absence  of  all  resources- 
'^  5.  In  some  degree,  too,  the  power  and  means  of  the  owner 
"  to  avert  a  sala  I  conceive  that  the  law  inclines  against 
''sales  of  this  description,  and  throws  the  burden  of  strict 
''  proof  upon  the  purchaser,  for  it  is  his  duty  to  ascertain  the 
"  authority  under  which  the  n&ter  acts,  or  the  circumstances 
"  which  render  a  sale  imperatively  necessary ;  and  from  this 
"  proof,  save  where  there  has  been  a  decree  by  a  competent 
"  court,  no  formality  can  release  him.  ({;) 

DCCCXXYI.  Accordmg  to  the  English  law,  the  authority 
of  the  master  of  a  ship  to  pledge  by  bottomry  for  the  purpose 
of  raising  money  for  the  absolute  necessaries  of  the  ship,  only 
arises  when  he  cannot  obtain  the  necessary  advances  upon  the 
personal  credit  of  the  owner ;  and  such  power  to  raise  money 
by  bottomry  is  vested  in  the  master,  although  the  owner  re- 
sides in  the  same  country,  provided  there  is  no  means  of  com- 
munication with  the  owner,  and  the  exigency  of  the  case 
requires  it. 


(i)  Emeriyony  TraUU  des  ContrcUs,  t  IL  c.  4,  s.  11,  s.  5, 

{k)  The  OloMCow,  otherwise  Ta  Macnyw,    Sale  of  English  vessel  by 

the  master  at  Savanwih^  snstained.    Swabey*8  Ad.  Rep.  i.  146. 
The  cases  of  the  Bonita  and  the  Charlotte  are  now  awaiting  judgment 

in  the  High  Court  of  Admiralty  on  this  point.    December,  1860. 
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In  a  recent  case,  decided  by  the  English  Privy  Council,  a 
bottomry  bond  was  granted  in  New  York  by  the  master  of  a 
ship,  to  obtain  money  for  necessary  repairs ;  the  owner  where- 
of was  residing  at  St  John's,  NewBmnswidk,  A  commu- 
nication by  electric  telegraph  existed  between  the  two  cities. 
The  bondholder  had  previously  acted  as  the  general  agent 
of  the  owner,  and  no  intimation  of  the  transaction  was 
made  by  the  master  to  the  owner  until  after  the  execution  of 
the  bond 

It  was  holden  upon  appeal  (reversing  the  sentence  of  the 
Admiralty  Court)  that  the  master  having  the  means  of  com- 
munication with  the  owner,  no  such  absolute  necessity  existed 
as  to  authorise  him  to  pledge  the  ship  without  communication 
with  the  owner,  and  the  bond  was  declared  void.  (2) 

DCCCXXVIL  The  recent  case  of  the  Milford  presents  a 
remarkable,  and  perhaps  questionable,  application  of  the 
statute  law  (m)  of  England  to  ^  American  ship : 

A  subject  of  the  United  States  shipped  at  San  Francisco,  as 
second  mate  on  an  American  ship,  on  a  voyage  to  the  United 
Kingdom.  During  the  voyage  he  became  master.  On  his 
arrival  in  this  country  he  proceeded  for  his  wages  as  master 
against  the  freight  An  appearance  was  given  for  the  owners, 
imder  protest,  that  by  the  American  law  the  master  had  no 
lien  on  the  freight  for  wage&  It  was  holden  that  this  was  a 
question  of  remedy,  and  must  be  governed  by  the  lex  fori,  and 
that  as  there  was  nothing  to  show  any  special  contract,  the 
master  was  e9titled  to  all  the  remedies  which  the  law  of  this 
country  affords  in  a  case  of  wages.  The  protest  was  overruled 
with  costs,  (n) 


(Q  The  OrierUal  (1851),  7  Moore's  P.  C.  Rep.  398. 

See  also  The  Buonaparte,  8  Moore's  F.  C.  Hep.  459. 

(m)  See  express  provision  in  Merchant  Shipping  Act  (17  &  18  Vic.  c. 
104,  8.  290),  as  to  Conflict  of  Laws  in  certain  cases.  See  Sect,  at  length  in 
Appendix  to  this  Chapter. 

(n)  The  Milford  (1858),  Law  Times,  v.  31,  p.  42. 
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DCCOXXVIII.  When  the  preservation  of  the  ship  has 
required  the  throwing  overboard  or  sacrifice  of  a  portion  of 
the  goods^  equity  demands  that  a  general  contribution  be 
made  by  all  towards  a  loss  sustained  by  some  for  the  benefit 
of  all ;  and  this  is  called  in  England  by  the  name  of  general 
cuverage.  (o) 

The  law  on  this  subject  was  transplanted  from  the  maritime 
code  of  Rhodes  into  the  Roman  Law,  as  follows: — ''Lege 
Rhodia  cavetur,  ut,  si  levandsB  navis  gratis  jactus  mercium 
factus  sity  omnium  contributione  sarciatur  quod  pro  omnibus 
datum  est"  (p) 

The  principle  of  this  rule  has  been  adopted  by  all  commer- 
cial nations,  but  with  considerable  variation  in  practice  as  to 
the  kind  of  losses  which  demand  its  application,  and  as  to  the 
nature  of  the  interests  compellable  to  contribute.  The  ques- 
tion, therefore,  may  arise,  and  has  arisen,  what  Law  ought  to 
bind  the  underwriters  to  reimburse  a  contribution  exacted  in  a 
foreign  port,  (q)  The  English  cases  have  established  the  fol- 
lowing propositions : — 

First,  with  respect  to  what  Law  shall  govern  the  construc- 
tion of  the  insurance  covenant  as  to  what  is  general  average. 
It  has  been  finally  decided,  after  much  doubt  and  consideration, 
that  the  insurer  of  goods  to  a  foreign  state  is  not  liable  to  in- 
demnify the  assured,  though  a  subject  of  that  state,  who  has 
been  obliged  by  a  decree  of  a  competent  court  of  that  state  to 
pay  a  contribution  as  for  general  average,  which  by  the  law  of 
England  is  not  general  average,  unless  it  be  proved  as  a  fact 
in  the  case  that  the  insured  and  insurer  contemplated  in  their 


(o)  According  to  the  English  Law,  "  All  loss  which  arises  in  conse- 
**  quence  of  extraordinary  sacrifices  made,  or  expenses  incurred,  for  the 
"  preservation  of  the  ship  and  cargo,  come  within  general  average^  and 
"  must  be  borne  proportionably  by  all  who  are  interested."  Birldey  v. 
Presgrwey  1  East't  Rep.  220. 

(p)  Dig,  Ixiv.  t.  2. 

(g)  This  point  seems  to. have  escaped  the  attention  of  Story  in  hia 
Conflict' of  Laws, 

VOL.  IV.  Q  Q 
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contract  the  general  usage  amongst  meichanto,  or  tlie  usage  of 
the  port  in  which  the  general  average  was  struck,  (r)  The 
North  American  United  States'  cases  are  in  aoooxdanoe  with 
this  doctrina  (a) 

Secondly,  in  cases  of  admitted  general  average,  England,  in 
conformity  with  the  maritime  laws  and  usages  of  all  nations, 
holds  (t)  that  the  place  of  the  ship's  destination,  or  delivery  of 
her  cargo,  is  the  place  at  which  the  average  is  to  be  adjusted. 

This  adjustment  must  be  made  conformably  to  the  Iaw  of 
that  place. 

When  so  made  it  will  be  conclusive  as  to  the  items^  as  well 
as  to  the  apportionment  thereof,  upon  the  various  int^rests^ 
although  it  may  be  different  from  what  the  English  Law  would 
have  made,  if  the  adjustment  had  been  settled  in  an  English 
port  (u) 

DCCCXXIX.  The  general  Iaw  of  the  North  American 
United  States  upon  the  subject  of  the  power  of  the  master  is 
clearly  stated  in  the  two  following  extracts  from  the  judg^ 
ments  of  their  Supreme  Court : 

"  It  is  true/'  it  is  said  in  one  of  these  judgments,  *'  the  master 
'^  of  a  steamboat,  like  other  agents,  has  not  an  unlimited 


(r)  Park  on  Insurance^  900. 

F(wer  v.  JVhttmore  (leading  case  on  this  point),  1815,  4  Jfatde  ff  8d. 
Rep,  149. 

Newman  v.  Ccualet^  Park,  ib. 

(j)  Schmidt  v.  United  Ins.  Cq^  1  Jokn9on*$  Rep.  S49. 

Lenox  ▼.  United  Ins,  Co,  3  Johnson^ s  Cases^  178. 

Stiff  Y,  Louisiana  State  Ins.  Co.  6  Mad.  N.  S.  629 ;  cited  by  Westlake, 
p.  196. 

{t)  CoftisoUUo  dd  Mare,  b.  225.    Bynkershoek,  2  J.  P.  1.  iy.  c.  24. 

(u)  Simonds  and  Loder  v.  White,  2  BamewaU  S  C.  Rep.  805. 

Park  on  Insurance,  298-9. 

Dalghish  v.  Davidson  (1824),  5  Bowling  <t  R.  Rep.  6. 

Tudor^s  Leading  Maritime  Cases,  96-7. 

Notes  on  Birhley  v.  Presgrove,  1  East^s  Rep.  220  (leading  English 
Common  Law  case  on  what  is  general  average). 

Bee  The  Copenhagen,  1  Robinson^s  Rep.  293  (Lord  Stowell ;  leading 
Admiralty  case — distinction  between  general  and  particular  average). 
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*'  authority.  He  is  the  agent  of  the  owner,  to  do  only  what  is 
**  usually  done  in  the  particular  employment  in  which  he  is 
"  engaged.  Such  is  the  general  result  of  the  authorities,  (x) 
"  But  different  employments  may,  and  do,  have  diffex^nt 
**  usages,  and,  consequently,  confer  on  the  master  diffisrent 
"  powens.  And  when,  as  in  this  case,  a  usage  appears  to  be 
"  general,  not  unreasonable  in  itself,  and  indirectly  beneficial 
''  to  the  owner,  we  are  of  opinion  the  master  has  power  to  act 
"  under  it  and  bind  the  owner.''  (y) 
In  the  other  case  the  judges  of  the  Supreme  Court  say«~ 
'<  Upon  the  first  question,  we  have  no  doubt  that  there  may 
"  be  cases  in  which  the  contract  of  the  captain  in  relation  to 
'*  the  amount  of  salvage  to  be  paid  to  the  salvors,  or  bis  agree- 
"  ment  to  refer  the  question  to  arbitrators,  would  bind  the 
'*  owner&  In  times  of  disaster,  it  is  always  his  duty  to  exer- 
'<  dse  his  best  judgment,  and  to  use  his  best  exertions  for  the 
"  benefit  of  the  owners  of  both  vessel  and  cargo ;  and  when, 
"  firom  his  situation,  he  is  unable  to  consult  them  or  their 
"  agent,  without  an  inconvenient  and  injurious  delay,  it  is  in 
"  his  power  to  compromise  a  question  of  salvage,  and  he  is  not 
''  bound  in  all  cases  to  wait  for  the  decision  of  a  Court  of 
"  Admiralty.  So,  too,  when  the  salvi^e  service  has  not  been 
"  important,  and  the  compensation  demanded  is  a  small  one, 
it  may  often  be  the  interest  of  the  owners  that  the  amoimt 
should  be  settled  at  once  by  the  captain,  and  the  vessel  pro- 
''  ceed  on  her  voyage,  without  waiting  even  a  day  for  the  pur- 
"  pose  of  consulting  them.  Bvi  in  all  such  caees^  unless  ths 
"  acts  of  the  captai/n  are  ratified  by  the  ovmerSy  his  oondtiot 
"  will  he  carefully  vxitched  and  scrutinized  by  the  court, 
'*  and  his  contracts  wiU  not  be  regarded  as  bindmg  upon 


(x)  Smith  an  Mer,  Law,  659 ; 

Grant  v.  Nonpay,  10  Cam,  B.  688 ;  S,C.2  Eng,  L,  <fc  Eq,  837 ; 
Pope  V.  Nickersony  3  Story,  476 ; 
Citizens'  Bank  v.  Nantucket  Steamboat  Co,  2  Story,  32. 
(y)  The  Steamboat  New  World  and  others  v.  King,  Owrtie^s  {Amwr.) 
Rep,  vol.  xxi.  p.  261. 

Q  Q  2 
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"  (he  parties  concerned^  unless  they  appear  to  have  been 
*'  bond  fide,  arid  suck  as  a  discreet  owner,  placed  va  the  like 
'*  circumstances,  would  probably  have  made.  If  he  settles 
*'  the  amount  by  agreement^  those  who  daim  under  it  must 
"  show  that  the  salvage  allowed  was  reasonable  and  just.  If 
"  he  refers  it  to  arbitrators,  those  who  claim  the  benefit  of 
**  the  award  must  show  that  the  proceedings  were  fair,  and 
**  the  referees  worthy  of  the  trust"  {z) 

DCCCXXX.  We  have  now  to  consider  the  right  knoinra  to 
English  lawyers  as  the  right  of  stoppage  in  transitu,  in  its 
application  to  cases  in  which  foreigners  are  concemedL 
According  to  the  Roman  Law,  a  contract  of  sale  worked  a  jus 
ad  rem,  but  did  not,  by  the  mere  effect  of  consent,  as  in 
England,  (a)  work  a  jus  in  re,  a  transference  of  the  property 
(domi/aium)  in  the  thing  sold:  ^^qui  rem  nondum  emptori 
*'  tradidit  adhuc  ipse  dominus  esL*'(b)  And  again,  ''traditionibus 
'*  et  non  nudis  pactis  dominia  rerum  transferuntur."  It  was  a 
necessary  result  of  this  maxim  that  either  party  might  with- 
hold performance  of  his  obligation  on  the  other  becoming 
unable  to  perform  his  part 

The  Law  of  continental  Europe  adopted,  pretty  generally, 
the  rule  that  a  seller  was  entitled,  in  aU  cases,  and  even  after 
actual  delivery,  to  have  restitution  of  his  goods,  if  unchanged 
in  form,  and  capable  of  being  distinguished  from  the  stock  of 
the  buyer.  The  Scotch  Law  allowed  restitution  to  the  seller, 
on  the  ground  of  presumptive  fraud,  within  three  days  of  the 
bankruptcy  of  the  buyer.  This  right  of  the  seller,  accord- 
ing to  continental  Law,  was  called  the  right  of  Bevendication. 

DCCCXXXXI.  A  right  analogous  to  that  of  Revendicar 
tion  (c)  was  introduced,  by  the  reason  of  the  thing  and  the 


(«)  Houseman  v.  The  Schooner  North  Carolina,  CurtU's  (Amer,)  Rep. 
vol.  xiv.  pp.  18, 19. 

(a)  Subject  to  lien,  while  undelivered,  for  the  price,    Cf,  Abbott  on 
Shipping,  418. 
(6)  Inttit.  1.  iii.  t.  xiv.  3. 
(c)  3  Bwrge,  770. 
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ezigencieB  of  commerce,  into  the  English  Law  at  the  end  of 
the  seventeenth  century,  and  into  Scotland  at  the  end  of  the 
eighteenth  century:  it  was  called,  and  is  now  universally 
known  as,  the  right  of  stoppage  m  transitu.  It  has  been 
adopted  by  France  in  her  Code  de  Commerce,  in  the  place  of 
the  old  Revendication.  (d) 

"The  Law*'  (Lord  Wensleydale  observed,  in  a  leading  case 
on  this  subject)  "  is  clearly  settled,  that  the  unpaid  vendor  has 
'*  a  right  to  retake  the  goods  before  they  have  arrived  at  the 
"  destination  originally  contemplated  by  the  purchaser,  unless 
''  in  the  meantime  they  have  come  to  the  actual  or  construc- 
^*  tive  possession  of  the  vendee.  If  the  vendee  take  them  out 
^*  of  the  possession  of  the  carrier  into  his  own  before  their 
'*  arrival,  with  or  without  the  consent  of  the  carrier,  there 
"  seems  to  be  no  doubt  that  the  transit  would  be  at  an  end ; 
"  though,  in  the  case  of  the  absence  of  the  carrier's  consent,  it 
^'  may  be  a  wrong  to  him,  for  which  he  would  have  a  right  of 
*'  action  This  is  a  case  of  actual  possession,  which  certainly 
*'  did  not  occur  in  the  present  instance.     A  case  of  coTistrue* 


Story,  s.  401-2. 

1  HdPs  Com,  119. 
Merlin,  Rep.  Revendicatum. 

Portida  Ditionario  di  diritto  e  di  economia,  tiL  Revendiccunone, 

Savigny  (viii.  a.  374  D)  speaks  of  the  right  of  the  seller  to  resile  from 
or  retract  (doe  Recht  dee  Riicktritts)  before  delivery  as  contrary  to  the 
Common  Law  ;  but,  according  to  many  Local  Laws,  in  the  case  of  im- 
moveables, the  right  depends  on  the  lex  rei  siUe. 

Thdl,  HandeUrecht,  I  p.  288,  s.  69. 

Bcueevt,  Annotazione  td  Codiee  Civile  Austriaeo,  s.  36(1,  375,  824. 

Code  Nap.  art  1612, 1613. 

2  Roffron,  p.  2098. 

Blume,  BetUsches  Privatrecht,  136,  s.  174. 

(cQ  Code  de  Commerce,  L  iii.  t.  iii.  de  la  revendication^  contains,  among 
other  provisions,  the  following : — 

576.  Le  vendeur  poorra,  en  cas  de  fidUite,  revendiquer  les  marchan- 
discs  par  lui  vendnes  et  livr^es,  et  dont  le  priz  ne  lui  a  pas  6t6  pay6, 
dans  les  cas  et  aux  conditions  d-aprds  ezprim6s» 
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which  paymeDt  had  not  been  received  Thifl  doctrine  was 
transplanted  from  the  lex  Tneroatoria  into  the  Common  Law  of 
England.  Great  doubt  and  dispute  have  prevailed,  and,  per- 
haps, still  do  prevail,  as  to  whether  this  right  of  stoppage 
amounts  to  a  rescinding  of  the  contract,  or  to  a  mere  extension 
of  the  doctrine  of  the  seller's  lien  upon  the  thing  sold. 

DCCOXXXIIL  It  may  be  well  to  state  that  the  English 
decisions  appear  to  have  established  the  following  propositions 
Mf  incident  to  this  right : 

1.  The  Right  of  Stoppage  (^)  in  trcmsUtb  can  only  be 
exercised  by  a  seller  or  person  standing  in  the  posttion  of  a 
seller  of  goods. 

2.  The  Right  is  limited  to  cases  Qi)  in  which  the  bankruptcy 
or  imsolvefncy  of  the  vendee  has  taken  place.  A  pa/rtial  pay- 
ment by  the  vendee  does  not  prevent  the  exerdse  of  this 
right 

3.  As  a  general  rule  the({)  tranaitua  is  not  at  an  end 
until  the  goods  arrive  at  the  actual  or  constructive  possession 
of  the  consignee ;  during  this  period,  as  well  as  while  they  are 
in  the  vendor's  possession,  tiie  vendor's  right  of  stoppage 
remains. 

4.  Notice  on  the  part  of  the  vendor  (Jk)  by  himself  or  agent 
to  the  carrier  not  to  deliver  the  goods,  suffices  to  cause  the 
right  of  stoppage  to  attach. 

5.  The  better  opinion  seems  to  be  that  the  effect  of  the 
exercise  of  the  right  is  merely  to  replace  the  seller  in  the  same 
position  as  if  he  had  not  parted  with  the  possession  of  the 
goods,  and  not  to  rescind  the  contract ;  but  the  point  cannot 
be  said  to  have  been  decided,  (t) 

6.  The  Right  of  Stoppage  is  defeated  when  a  bill  of  lading 


(ff)  Tudof's  Leading  Marititne  Ocuea,  661. 
(A)  lb,  664. 
(0  lb,  655. 
(k)  lb.  666. 
(0  lb.  667. 
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has  been  indorsed  to  a  bond  fide  purchaser,  without  notioe,  for 
yaltiable  consideration,  and  with  the  authority  of  the  orig^inal 
seller,  (m) 

DCCCXXXIY.  What  Law  is  to  decide  as  to  whether  this 
right  of  stoppage  exists  or  not  ?  The  lex  loci  contractilay  Mr. 
Burge  says,  (n)  relying  on  Ca8aregis,(o)  and  on  English  (jo)  and 
North  American  United  States  decisiona  (q)  It  is  a  lien,  (r) 
Story  says,  which  has  rightfully  attached  in  rein^  and  ougbt 
not  to  be  locally  displaced  by  the  mere  change  of  the  local 
situation  of  the  property. 

The  reason  of  the  thing  seems  to  be  in  fietvour  of  these 
opinions. 


(m)  Tudon's  Leading  Marttime  Cases,  568. 

(»)  3  BurffSy  770. 

(o)  Disc,  179,  n.  63,  65. 

(  p)  Inglis  v.  Underwood^  1  EatCs  Rep.  6l4.  In  this  case  the  right  of 
stoppage  in  transitu  was  holden  to  be  goyemed  by  Russian,  materially 
different  from  English  Law,  and  it  was  enforced  against  English  credi- 
tors ;  but  the  circumstances  were  peculiar,  the  lien  was  Russian,  and 
enforced  in  Russia. 

(q)  Whxston  y.  Stodder,  8  Martin's  Rep.  134-5. 

(r)  S.  402 ;  see,  too,  1  B^  129,  in  fine. 
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APPENDIX  TO  CHAPTER  XLL 

It  may  be  convenient  to  mention  in  tlfis  place  those  sections  of  the 
recent  Commercial  Statute  of  England  (The  MercharU  Shipping  Adf 
17  d^  18  Vid,  c.  104)  which  bear  in  any  degree  upon  qnestions  of  Mari- 
time Intemationai  Law. 

Biffht  of  Detention  o/Tobsion  Ship /or  Damage. 

Sec.  627.  "Whenever  any  ii^juiy  has,  in  any  part  of  the  world,  been 
caused  to  any  property  belonging  to  her  Majesty,  or  to  any  of  her 
Majesty's  subjects  by  any  foreign  ship,  if  at  any  time  thereafter  such 
ship  Ib  found  in  any  port  or  river  of  the  United  Kingdom^  or  wUkin  three 
rnHea  of  the  coast  t/iereof  it  shall  be  lawfiil  for  the.  Judge  of  any  Court 
of  Beoord  in  the  United  Kingdom,  or  for  the  Judge  of  the  High  Court 
of  Admiralty,  or  in  Scotland  the  Court  of  Session,  or  the  Sheriff  of  the 
County  within  whose  jurisdiction  such  ship  may  be,  upon  its  being 
shown  to  him  by  any  person  applying  snmnuurily  that  such  injury  was 
probably  caused  by  the  misconduct  or  want  of  skill  of  the  master  or 
mariners  of  such  ship,  to  issue  an  order  directed  to  any  officer  of  cus- 
toms or  other  officer  named  by  such  judge,  requiring  him  to  detain  such 
ship  until  such  time  as  the  owner,  master,  or  consignee  thereof  has  made 
satis&ction  in  respect  of  such  injury,  or  has  given  security,  to  be 
approved  by  the  judge,  to  abide  the  event  of  any  action,  suit,  or  other 
legal  proceeding  that  may  b^  instituted  in  respect  of  such  injury,  and  to 
pay  all  costs  and  damages  that  may  be  awarded  thereon ;  and  any 
officer  of  customs  or  other  officer  to  whom  such  order  is  directed,  shall 
detain  such  ship  accordingly.*' 

Sec.  528.  ^*  In  any  case  where  it  appears  that  before  any  application 
can  be  made  under  the  foregoing  section  stich  foreign  ship  will  have 
departed  beyond  the  limits  therein  mentioned,  it  shall  be  lawful  for  any 
commissioned  officer  on  full  pay  in  the  militaiy  or  naval  service  of  her 
Majesty,  or  any  British  officer  of  customs,  or  any  British  consular 
officer,  to  detain  such  ship  until  such  time  as  will  allow  such  application 
to  be  made  and  the  result  thereof  to  be  communicated  to  him  ;  and  no 
such  officer  shall  be  liable  for  any  costs  or  damages  in  respect  of  such 
detention  unless  the  same  is  proved  to  have  been  made  without  reason- 
able grounds." 
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Who  to  be  l>efendafU  in  Suit  for  Damage. 

Sec.  529.  "  In  any  action,  smt,  or  other  proceeding  in  relation  to  audi 
injnrj,  the  person  bo  giving  aecnrity  as  aforenid  ahall  be  made  defendant 
or  defender,  and  shall  be  stated  to  be  the  owner  of  the  ship  that  has 
occasioned  snch  damage ;  and  the  production  of  the  order  of  the  jndge 
made  in  relation  to  aach  aecority  shall  be  oondiinre  evidence  of  the 
liability  of  sooh  defendant  or  defionder  to  snch  action,  soi^  or  other 
proceeding." 


Owner  of  damaging  Vmd  nci  antwerabU  beyond  Value  nf  kie  Skip  amd 

Freight. 

Sec.  604.  ''Ko  owner  of  any  sea-going  ship,  or  riiare  therein,  dbaH,  in 
cases  where  all  or  any  of  the  following  eyents  occur  without  his  actual 
foolt  or  privity,  (that  is  to  say) 
**  I.  Where  any  loss  of  life  or  personal  injmy  ia  eanaed  to  any  person 

being  carried  in  sadi  ship ; 
"%  Where  any  damage  or  loss  is  caused  to  any  goods,  mercbatidhse, 

or  other  things  whatsoever  on  board  any  such  ship ; 
^  3.  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  itt« 
proper  navigation  of  such  sealing  ship  as  aforesaid,  caused  to  any 
person  carried  in  any  other  ship  or  boat ; 
*4.  Where  any  loss  or  damage  is  by  reason  of  any  such  improper 
navigation  of  such  se^  going  riiip  as  aforesaid,  caused  to  any  othef 
ship  or  boat,  or  to  any  goods,  merdiandize,  or  other  things  what* 
soever,  on  board  any  other  ship  or*boat ; 
^  be  answerable  in  damages  to  an  extent  beyond  the  value  of  hia 
ship  and  the  freight  due  or  to  grow  due  in  respect  of  sudi  ship  during 
the  voyage  which  at  the  time  of  the  happening  of  any  such  events  as 
aforesaid  is  in  prosecution  or  contracted  for,  subject  to  the  following 
proviso,  (that  is  to  say)  that  in  no  case  where  any  such  liability  aa 
aforesaid  is  incurred  in  respect  of  loss  of  life  or  personal  injury  to  any 
passenger,  shall  the  value  of  any  such  ship  and  the  freight  thereof  be 
taken  to  be  less  than  15^.  per  registered  ton." 

Sec.  17th  enacts  that,  **The  second  part  of  this  Act  shall  api^y  to  the 
vhole  of  Ber  Mc^eety^e  dominions.^ 

Deeoription  and  Ownerahip  ofBritieh  Shipe. 

See.  18th  enacts  iliat,  ''Ifo  eh^  shall  be  deemed  to  be  a  Britieh  ehip 

mnleu  the  belongs  vhoBy  to  owners  ef  M«  following  description;,  (that^k 

to  say) 

^  1.  Natural-bom  British  subjects : 

Ftovided  that  no  natural-bom  sulgect,  who  has  taken  ^e  oath  of 

allegiance  to  any  foreign  sovereign  or  state,  shall  be  entitled  to  be 
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sach  owner  as  aforesaid,  unless  be  has  subsequently  to  taldng  such 
last-mentioned  oath  taken  the  oath  of  allegiance  to  Her  Majesty, 
and  iS|  and  continues  to  be,  during  the  whole  period  of  his  so  being 
an  owner,  resident  in  some  place  within  Her  M^esty's  dominions, 
or  if  not  so  resident,  member  of  a  British  factory,  or  partner  in  a 
house  actually  carrying  on  business  in  the  United  Kingdom,  or  in 
some  other  place  within  Her  Majesty's  dominii&s : 

''  2.  Persons  made  denizens  by  letters  of  deni^flknon,  or  naturalized  by 
or  pursuant  to  any  act  of  the  imperial  le^g^ture,  or  by  or  pursuant 
to  any  act  or  ordinance  of  the  proper 'lejriglatiye  authority,  in  any 
British  possession : 

Proyided  that  such  persons  are  and  continue  to  be,  during  the  whole 
period  of  their  so  being  owners,  resident  in  some  place  within  her 
Majesty's  dominions,  or  if  not  so  resident,  men^bers  of  a  British 
factory,  or  partners  in  a  house  actually  carrying  on  business  in  the 
United  Kingdom,  or  in  some  other  place  within  Her  Majesty's 
dominions,  and  have  taken  the  oath  of  allegiance  to  Her  Majesty, 
subsequently  to  the  period  of  their  being  so  made  denizens,  or 
naturalized. 

*^Z.  Bodies  corporate  established  under,  subject  to  the  laws  of,  and 
having  their  principal  place  of  business  in  the  United  Kingdom, 
or  some  British  possession.'' 

British  Ships  miut  he  registered. 

Sec.  19.  **  Eyeiy  British  ship  must  be  registered  in  manner  herein- 
after mentioned,  except, 

"  1.  Ships  duly  registered  before  the  Act  comes  iato  operation : 
^'2.  Ships  not  exceeding  fifteen  tons  burden,  employed  solely  in  nayi* 
gation  on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the 
rivers  or  coasts  of  some  British  possession,  within  which  the  man- 
aging owners  of  such  ships  are  resident : 
^'  3*  SMps  not  exceeding  thirty  tons  burden,  and  not  having  a  whole 
or  fixed  deck,  and  employed  solely  in  fishing  or  trading  coastwise, 
on  the  shores  of  Newfoundland  or  ports  adjacent  thereto,  or  in  the 
Gulf  of  St  Lawrence,  or  on  such  portion  of  the  coasts  of  Canada, 
Nova  Scotia,  or  New  Brunswick,  as  lie  bordering  on  such  gulf. 
''  And  no  ship  hereby  required  to  be  registered  shall,  unless  registered, 
be  recognised  as  a  British  ship,  and  no  officer  of  customs  shall  grant  a 
clearance  or  transire  to  any  ship  hereby  required  to  be  registered  for 
the  purpose  of  enabling  her  to  proceed  to  sea  as  a  British  ship,  unless 
the  master  of  such  ship,  upon  being  required  so  to  do,  produces  to  him 
such  certificate  of  registiy  as  is  hereinafter  mentioned,  and  if  such  ship 
attempts  to  proceed  to  sea  as  a  British  ship,  without  a  clearance  or  tran- 
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sire^  aiieh  offioer  may  detain  saeh  ship  until  such  oertifieato  is  prodaoed 
to  him.* 

Rule  cu  to  iS^ips  meeting  each  other. 

Sec.  296  enacts  that  '*  Whenever  any  ship,  whether  a  steam  or  mtillTig 
ship,  proceeding  in  one  direction,  meets  another  ship,  whether  a  steam 
or  sailing  ship,  proceeding  in  another  direction,  so  that  if  both  ships 
were  to  continue  their  respectiTe  courses  they  would  pass  so  near  as  to 
inyolve  any  risk  of  a  omliaion,  the  helms  of  both  ships  shall  be  put  to 
port,  so  as  to  pass  on  the  port  side  of  each  other  ;  and  this  rule  shall 
be  obeyed  by  all  steam  ships  and  by  all  sailing  ships,  whether  on  the 
port  or  starboard  tack,  and  whether  close-hauled  or  not,  unless  the 
ciroumstanoes  of  the  case  are  such  as  to  render  a  departure  from  the 
rule  necessary  in  order  to  avoid  immediate  danger,  and  subject  also  to 
the  proviso  that  due  regard  shall  be  had  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack  dose-hauled,  to  the 
keeping  such  ships  imder  command.** 

The  last-stated  enactment  does  not  apply  to  foreign  vessels,  or  to  a 
foreign  and  Engliah  vessel.* 

Conflict  of  Lavni. 

Sec.  290.  ''K  in  any  matter  relating  to  any  ship,  or  to  any  person 
belonging  to  any  ship,  there  appears  to  be  a  conflict  of  laws,  then,  if 
there  \b  in  the  third  part  of  this  act  any  provision  on  the  subject  which 
is  hereby  expressly  made  to  extend  to  such  ship,  the  case  shall  be 
governed  by  such  provision,  and  if  there  is  no  such  provision  the  case 
shall  be  governed  by  the  law  of  the  place  in  which  such  ship  is  re- 
gistered.'' 


*  The  Zolverein,  1  Stoabey,  Ad.  Hep.  96 ;  S  Jur.  2i.  S.  429,  Adm. 

"A  British  and  foreign  veesel  had  come  into  collision.  By  the  general 
'*  maritiiXLe  law  the  foreign  veasel  was  pronounced  in  fault,  but  by  the  Merchant 
"  Shipping  Act,  c.  104,  s.  296,  298,  299,  it  was  provided  that  if  a  ship  did  not 
"  port  her  helm  when  meeting  another  ship,  and  a  colliaion  occurred,  such 

ship  could  not  recover  any  recompense  for  any  damage  sustained.     The 

Britiah  ship  did  not  port  her  helm ;  it  was  therefore  urged  that  she  could  not 
"  recover,  by  reason  of  her  own  de&ult :— Holden,  that  the  17th  and  18th  Yic, 
"  c.  104,  SB.  296,  298,  299,  did  not  apply  to  eases  in  which  foreign  vessels  were 
"  concerned,  and  that  therefore  the  general  maritime  law  must  prevail,  and  the 
"  British  veasel  was  entitled  to  be  recompensed  for  the  damage  she  had  sns- 
"tamed." 


u 
tt 


BILLS  OF  EXCHANO&  605 


CHAPTER  XLIL 

BILLS   OF  EXCHANGE  AND  LITEIlfi  CAHBII — ^LETTBES  DE 
CHANGE — ^WECHSEL — ^WECHSELQESCHAFTEL 

DCCCXXXV.  We  have  now  to  consider  the  rules  of  Comity 
with  respect  to  that  great  instrument  of  commerce,  Negotiable 
Paper — Promissory  Notes,  or  Bills  of  Exchange,  (a) 

This  subject  was,  on  account  of  its  importance  and  certain 
peculiarities  incident  to  it,  not  included  in  the  foregoing  chap- 
ters on  Ohligationa,  but  reserved  for  special  consideration, 
though  the  general  principles  of  the  law  relative  to  them  are 
of  course  applicable  to  bills  of  exchange. 

DCCCXXXVI.  The  contract  of  a  bill  of  exchange,  like 
other  contracts,  in  this  respect  must  be  considered  with  refer- 
ence to-* 

1.  The  lex  domicilii^  the  law  which  governs  the  personal 
capacity  to  contract 

2.  The  lex  loci  contrad/As. 

3.  The  lex  lod  solutionis. 

4.  The  lex  fori. 

DCCCXXXVII.  First,  as  to  the  lex  domidliiy  or  the  per- 
sonal capacity  to  enter  into  this  contract 

A  bill  of  exchange  must  be  considered  with  reference  to  the 
different  persons  interested  or  concerned  in  it,  such  persons 


(a)  See  generally  Byles  on  BtUs  of  Exchange^  c.  32, — Of  the  effect  of 
Foreign  Law  in  England  relating  to  Bills  of  Exchange  and  Fromissoxy 
Notes. 

Savigny^  vol.  viii.  s.  364  {Weekadgrecht). 

1  Falix  (ed.  Dem,),  pp.  76, 160,  177,  181,  224,  244,  238. 

2  Moiti,  88.  141—148. 
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being,  according  to  the  nomenclature  of  English  law,  the 
drawer,  the  payee,  the  acceptor,  the  endorser. 

A  bill  isy  in  the  technical  phrase,  said  to  be  honoured  when 
it  is  duly  accepted ;  when  it  becomes  payable  by  lapse  of  time 
it-  is  said  to  have  arrived  at  maturity ;  and,  when  accept- 
ance or  payment  thereof  is  refused,  it  is  ssdd  to  be  dis- 
honoured, (b) 

It  has  been  established  as  a  general  principle  in  the  Eng> 
lish  Courts  that  the  liabilities  of  the  drawer,  liie  aooeptor,  and 
endorser,  must  be  governed  by  the  laws  of  the  countries  in 
which  the  drawing,  acceptance,  and  endorsement  respectively 
took  place. 

DCCCXXXVIII.  The  English  law,  which  looks  exclusively 
to  the  lex  loci  contractHa  in  contracts,  and  excludes  all  con- 
sideration of  personal  capacity  by  the  law  of  the  domidl,  has 
some  advantage  over  the  foreign  law  in  this  particular  instance. 
Savigny  admits  that  there  is  no  matter  on  which  there 
exists  such  a  variety  of  local  and  personal  law  as  on  the  per- 
sonal capacity  of  the  drawer  of  a  bill  of  exchange.  Some 
foreign  writers  endeavour  to  get  rid  of  the  difficulty,  and  still 
adhere  to  the  general  doctrine  respecting  the  personal  statute 
following  the  person  everywhere,  by  allowing  in  this  instance 
a  special  capacity  of  the  drawer  derived  from  the  place  where 
the  act  is  done,  though  in  other  respects  his  g&neTol  capacity 
still  remains  governed  by  the  law  of  the  domidQ.  Savigny 
rejects  this  rather  lame  device,  and  maintains  that  upon  true 
and  sound  principles  the  law  of  the  domicil  must  decide  the 
question  of  capacity :  but  such  is  the  difficulty  of  the  case  that 
it  demands,  he  thinks,  positive  legislation  in  each  state  upon 
the  subject 

DCCCXXXIX.  Since  the  27th  of  November,  1848,  a  law 
has  prevailed  throughout  the  whole  of  Germany,  which  re- 
moves, so  far  as  that  country  is  concerned,  all  preu^cal  diffi- 
culty connected  with  the  subject     By  that  law  every  subject 


(6)  Story  on  Bills,  8. 126,  p.    47. 
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capable  of  entering  into  any  contract,  is  capable  to  be  the 
drawer  of  a  bill  of  exchange. 

And  with  respect  to  foreigners,  though  the  personal  capacity 
is  to  be  governed  by  the  law  of  the  domicil,  yet,  whosoever  is 
concerned  with  the  making  of  a  bill  of  exchange  in  a  foreign 
state,  is  to  be  treated  as  capable  of  doing  so,  if  he  is  so  treated 
by  the  law  of  the  land  in  which  it  is  mada 

This  law  was  accepted  by  Prussia  on  the  1st  of  February, 
1849. 

DCCCXL.  There  does  not  appear  to  be  any  direct  authority 
in  French  (c)  jiuisprudence  upon  the  subject  of  the  capacity 
of  the  drawer  being  regulated  by  the  law  of  his  domicil :  but 
according  to  general  principles  the  capacity  would  in  that 
state  be  regulated  by  that  law. 

DCCGXLI.  In  most  of  the  states  on  the  European  conti- 
nent the  law  has  affixed  an  incapacity  upon  all  but  certain 
specified  classes  to  be  parties  to  bills  of  exchange.  It  may  be 
doubted  whether  the  English  courts  would  recognise  this  inca- 
pacity, though,  according  to  all  sotmd  principles  of  Comity, 
they  ought  to  do  so.  It  is  a  matter,  however,  which  has  not 
yet  received  any  judicial  decision  (d)  in  England,  or  in  the 
United  States  of  North  America,  (e) 

DCCCXLII.  In  England  and  the  North  American  United 
States  (/)  the  incapacity  is  the  exception,  and  not  the  rule,  and 
is  confined  to  the  following  classes  : 

1.  Minors. 

2.  Married  women. 


(e)  The  French  law  on  the  general  subject  will  be  found  Code  d€ 
Commerce^  1.  i.  t.  viii.,  De  la  kttre  de  <^nge,  des  hiUeU  d  ordre,  etdela 
prescription.  In  the  edition  of  this  Code,  1836,  by  Dr.  Sautayra,  there 
is  a  perspicuous  little  preface  to  the  above  chapter.  It  will  be  found 
printed  in  a  note  to  this  chapter. 

(cQ  See  WesOake,  ss,  348,  401. 

(c)  /^ary,  BiUs  of  Exchange,  c.  iv.,  Competency  and  Capacity  of  Par- 
ties to  BUU. 

(/)  Story  on  BiUe  cf  ExehaTige,  as.  81,  82. 
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3.  Alien  enemiea  (g) 

4.  Insane  and  imbecile  persons.    And  in  England  also 

5.  Clergymen — so  far  as  engaging  in  the  traffic  of  bills  of 
exchange  for  a  livelihood  is  concerned — an  incapacity  which  is 
in  accordance  with  the  general  Canon  Law. 

Otherwise,  these  states  adopt  the  general  law  laid  doi¥n  by 
Heineccius,  '*  Nullum  est  dubium  quin  cambiare  possint  qui- 
^*  cumque  possunt  contrahere,  nisi  id  leges  cambiales,  spedatim 
"  prohibeant"  Qi) 

DCCCXLIIt  Secondly,®  as  to  the  feu  loci  contractAa.  The 
general  principles  respecting  conventions  contrary  to  public 
morality  or  public  policy,  of  course  apply  to  the  particular 
contract,  which  assumes  the  form  of  a  Bill  of  Exchange  ;  and 
the  English  courts  apply  to  these  instruments  that  questiona- 
ble doctrine  of  refusing  to  take  notice  of  the  Revenue  Laws  (fc) 
of  a  foreign  state ;  (Z)  so  far,  at  least,  as  to  hold,  that  a  docu- 
ment which,  by  the  Law  of  a  foreign  country,  is  not  admissi' 
ble  in  evidence  for  want  of  a  stamp,  may,  nevertleless^  be 
admitted  in  England.     For  it  is  now  (m)  clear  that  if  by  the 


(g)  This  restriction  does  not  apply  to  a  7ieutral  drawer  dr  endorser, 
of  an  alien  enemy,  or  to  a  bill  drawn  by  one  alien  enemy  npon  another 
in  favour  of  a  neutral,  so  far  as  the  latter  is  concerned.  So  as  to  an 
endorsement.    See  Story  on  BiUs  of  Exchange,  s.  104. 

(h)  Dejure  camb.,  c.  v.  ss.  1,  2, 13, 14  ;  cited  in  JSkoty  on  BiUs  of  Bx^ 
change,  &  71. 

{{)  Story  on  BiUs  of  Exchange  {Amer^  ;  see  AUen  v.  KwMe,  1  MooreU 
P,  C.  Rep,  323,  for  the  high  authority  of  this  work  in  England. 

Byles  on  BiUs  of  Exchange,  c.  zxxL,  Of  foreign  bills  and  notes,  ed. 
1857,  London.  There  appear  to  have  been  no  less  than  three  American 
editions  of  this  most  useful  little  work. 

Bosses  Leading  Cases  of  Commercial  Law,  i.  792,  804,  812,  841,  868, 
859,  860,  861,  877. 

(k)  Vide  ante,  vol.  ii.  p.  37,  and  App.  ii.  p.  483. 

(0  James  v.  Catherwood,  3  Dotding  <^  Rylands  Rep.  190. 

Wynne  v.  Jackson,  2  RussdPs  Rep.  351. 

Holman  v.  Johnson  (Lord  Mansfield),  Cotaper's  Rep,  343. 

(m)  Bristow  v.  SequeviUe  (1860),  6  Excheqii&r  Rep,  276,  disposes  of 
the  former  cases,  which  are  confused  and  contradictory ;  see  Ahses  v. 
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foreign  Law  the  want  of  a  stamp  renders  the  contract  void,  it 
cannot  be  enforced  in  this  country. 

The  English  government  has,  however,  taken  care  of  its  own 
revenue  in  this  matter,  and  by  a  recent  statute  has  imposed  a 
stamp  duty  on  bills  drawn  out  of  the  United  Kingdom,  but 
paid,  indorsed,  transferred,  or  otherwise  negotiated  within 
it(n) 

DCCCXLI V.  It  may  be  well  to  observe  that  the  English 
Law  presumes  that  a  bill  purporting  to  be  drawn  abroad  was 
really  so  drawn,  though  evidence  to  show  the  oontnuy  is 
admissibla  (o) 

The  courts  of  the  United  States  of  North  America  have 
rightly  holden  that  if  the  protest  of  a  bill  of  exchange,  made  in 
another  state,  is  required  by  the  Laws  of  that  state  to  be  under 


ie6;  with  Wynn  v.  Jack^oUy  2  RuuelTs  Rep.  351 ;  Jamea  v.  Caihenpood^ 
3  Dcwling  A  BylandTs  Rep,  190,  in  contradiction  of  it ;  Boucher  v. 
Zawion,  Ooues  temp,  ffardwicie,  83 — 84,  decides  that  a  contract  in 
England,  between  Engliahmen,  to  smaggle  against  the  laws  of  Portugal 
was  valid ;  not,  however,  that  a  contract  in  Portugal,  by  persons  domi- 
ciled there,  would  be  valid.  See  the  conflict  of  these  cases  on  this  sub- 
ject, well  analyzed  in  Story  on  Billa,  160,  note  n,  which  is  uietUioal  with 
the  note  of  the  learned  reporter  to  the  case  of  Leroux  v.  Browtij  12  JEsch, 
Rep,  809.  I  do  not  know  to  which  author  the  note  properly  belongs  ; 
but  the  case  of  BrUtow  v.  SequevtlUy  mentioned  above,  makes  the 
English  law  at  least  clear  on  this  point. 

(n)  17  &  18  Vic  c.  83,  ss.  3,  4,  5,  6.  There  has  been  an  important 
recent  decision  on  this  statute  in  the  Court  of  Exchequer ;  it  is  reported 
in  The  Weekly  Reporter  of  Saturday,  May  23rd,  1857  :  "  The  statute  17 
&  18  Vic.  c.  83,  s.  3,  imposing  a  duty  on  foreign  bills  which  are  ^  paid, 
indorsed,  transferred,  or  otherwise  negotiated  within  the  United 
Kingdom,'  does  not  render  a  stamp  necessaiy  where  a  bill  drawn 
abroad  has  been  indorsed  abroad  to  a  person  in  England  and  presented 
by  him  for  acceptance  in  England,  and  therefore  that  the  bill  was  admi»- 
dble  in  evidence  without  a  stamp."    {SharpUa  and  others  v.  Rickairde.) 

(o)  Abraham  v.  Dubois^  4  CampbeiTa  Rep.  269. 

Bire  v.  Moreau,  2  Carrin^on  jr  Payn/ia  Rap.  376. 

Bylesy  353. 

VOL.  IV.  BR 
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sea],  a  protest,  not  under  seal,  will  not  be  regarded  as  evidence 
of  the  dishonour  of  the  bilL  (p) 

DCCCXLY.  Under  this  head  of  the  lex  loci  conbuctAs  the 
dedfiions  of  the  English  courts  have  established  the  following 
maxim: — 

That  an  accqatance  void  or  avoided  by  the  Law  of  the 
country  where  it  is  given  is  not  binding  in  England. 

This  maxim  England  has  enforced  through  her  courts  of 
equity.  It  is  illustrated  by  a  case,  in  which  it  appeared  that 
by  the  Law  of  Leghorn,  if  a  bill  be  accepted,  and  the  drawer 
then  fisLil,  and  the  acceptor  have  not  sufficient  effects  of  the 
drawer  in  his  hands  at  the  time  of  acceptance,  the  acceptance 
becomes  void.  An  acceptor  at  Leghorn,  under  these  circum- 
stances, instituted  a  suit  at  Leghorn,  and  his  acceptance  was 
thereupon  vacated.  Afterwards  he  was  sued  in  England  as 
acceptor ;  by  way  of  defence  he  filed  his  bill  for  an  injunction 
and  relief,  and  Lord  Chancellor  King  granted  a  perpetual 
injunction,  enjoining  the  plaintiff  from  suing  on  the  bill  (q) 

Upon  the  same  principle  a  written  agreement,  of  the  kind 
called  in  England  an  I  O  U,  given  for  money  lent  for  the  pur- 
pose of  playing  at  games  of  chance,  being  an  unlawful  agree- 
ment in  England,  but  a  lawful  agreement  in  the  countiy 
where  it  was  given,  has  been  holden  valid  in  England,  (r)  So 
the  payment  of  part  in  discharge  of  the  whole  of  a  debt» 
though  ineffectual  by  the  law  of  England,  has,  nevertheless, 
been  holden  effectual  to  bar  the  whole  debt  in  England,  it 
having  been  shown  to  be  effectual  for  that  purpose,  according 
to  the  law  of  the  country  in  which  the  bill  was  negotiated,  and 
the  payment  having  been  made,  the  bill  being  then  due  and 
payable,  and  in  the  hands  of  the  true  holder.  («) 


{p)  Story  on  Bills,  s.  138 ;  on  Conflict^  &  260. 

{q)  Burrows  v.  Jemimo,  2  Strangers  Bep.  733 ; 

Wynne  v.  Calendar,  1  BusselTs  Bep.  295 ; 

Byles  on  Bills  of  Exchange,  349. 

(r)  Quarrier  v.  Colston,  12  Law  J,,  Chancery,  57. 

{s)  BaUi  v.  Dennistoun,  6  Exch,  Bep,  493-4  (1851). 
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DCCCXLVL  The  two  following  cases  relate  to  the  im- 
portant question  of  viidi/yrB&rMmi  as  governed  by  the  2ea;  lod 
coTUractda. 

A  bill  of  exchange  was  made,  and  indorsed  in  blank  by  the 
payee,  in  a  country  in  which  each  of  tiie  parties,  the  maker 
and  the  payee,  were,  at  the  respective  times  of  making  and 
indorsing,  domiciled,  and  in  which  the  indorsement  in  blank 
did  not  operate  as  a  transfer  of  the  note ;  this  indorsement 
was  holden  void  in  England,  although  in  England  an  indorse- 
ment in  blank  operates  as  a  complete  transfer,  because  the 
foreign  Law  in  this  case,  and  not  the  domestic  Law  which 
regulated  the  mode  of  suing,  (t)  was  the  law  by  which  the  con- 
tract was  governed. 

DCCCXLYIL  In  the  United  States  of  North  America  the 
question  of  the  different  obligations  created  by  indorsements 
in  different  states  often  arisea  Story  (it)  observes,  that 
**  by  the  general  Commercial  Law,  in  order  to  entitle  the 
"  indorsee  to  recover  against  any  antecedent  indorser  upon  a 
<<  negotiable  note,  it  is  only  necessary  that  due  demand  should 
*'  be  made  upon  the  maker  of  the  note  at  its  maturity,  and 
"  due  notice  of  the  dishonour  given  to  the  indorser.  But^  by 
**  the  laws  of  some  of  the  American  states,  it  is  required,  in 
**  order  to  charge  an  antecedent  indorser,  not  only  that  due 
"  demand  should  be  made,  and  due  notice  given,  but  that  a 
"  suit  should  be  previously  commenced  against  the  maker,  and 
"  prosecuted  with  effect  in  the  country  where  he  resides ;  and, 
then,  if  payment  cannot  be  obtained  from  him  imder  the 
judgment,  the  indorsee  may  have  recourse  to  the  indorser. 
"  In  such  a  case,  it  is  clear,  upon  principle,  that  the  indorse- 
"  ment^  as  to  its  legal  effect  and  obligation,  and  the  duties  of 
"  the  holder,  must  be  governed  by  the  law  of  the  place  where 


it 


(0  Trimby  v.  Vignier,  1  Mom,  8,  10, 11  (a.  d.  1834).  The  decision  in 
this  leading  case,  by  C.  J.  Tindal,  overrules  that  of  Vice  Ghanoellor 
Leach  (a.  d.  1826)  in  Wynne  v.  Jackson,  2  RuueU'e  Bep.  352-3. 

(u)  On  BiOs,  8. 156. 

B  B   2 
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"  the  mdorsement  is  made,  (x)  And  it  appears  that  a  decisioii 
''  to  this  effect  was  giyen  in  the  case  of  a  note  made  and 
**  indorsed  in  the  state  of  Illinoia  In  that  case,  Mr.  Chief 
"  Justice  ShaWy  in  delivering  the  opinion  of  the  courts  said, 
"  '  The  note  declared  on  being  made'in  Illinois,  both  parties 
^  '  residing  there  at  the  time,  and  it  also  being  indorsed  in 
"  '  Illinois,  we  think,  that  the  contract  created  by  that  in- 
'' '  dorsement  must  be  governed  by  the  law  of  that  state- 
"  *  The  law  in  question  does  not  effect  the  remedy,  but  goes  to 
"  '  create,  limit,  and  modify  the  contract  effected  by  the  fact 
'' '  of  indorsement  In  that^  which  gives  force  and  effect  to 
"  *  the  contract,  and  imposes  restrictions  and  modifications 
"  '  upon  it,  the  law  of  the  place  of  contract  must  prevail,  when 
"  '  another  is  not  looked  to,  as  a  place  of  performanca'  *'  (y) 

DCCCXLYIIL  In  England  a  bill  of  exchange  or  promissory 
note  is  not  transferable  by  indorsement  unless  it  be  payable 
"  to  the  bearer  "  or  '*  to  order ; "  but  in  Scotland  without  these 
conditions  such  an  instrument  is  transferable  by  indorsement 
In  a  case  which  came  before  the  Scotch  courts  in  1843,  the 
following  promissory  note  had  been  granted : — 

« 
"  c£^412  sterling.  "  EdinlmrgK  19th  July,  1840. 

''Six  months  after  date,  I  promise  to  pay  to  Frederick 
*'  Boucher,  Esq.,  manager  of  the  British  and  Australasian 
"  Bank,  55  Moorgate  Street,  London,  the  sum  of  four  hundred 
''  and  twelve  pounds  sterling,  value  received. 

(Signed)  "MuBD.  Robertson." 

This  note  was  indorsed  in  ETiglamd  by  Boucher ;  when  the 
note  became  due  Robertson  refused  to  pay  it  The  question 
for  the  Scotch  court  was  whether  the  note  was  to  be  con- 
sidered  as  English  or  Scotch.     The  court  held  that  it  was 


(x)  Story  on  BiUsy  s.  167. 
(y)  Ilnd. 
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Scotch  in  all  its  incidents ;  that  it  was  not,  as  contended,  made 
payable  cU  London;  that  '^55,  Mooigate  Street,  London/' 
were  words  of  designation  as  to  the  payee,  not  words  relating 
to  the  lex  loci  solvMonis  ;  that  being  Scotch  it  was  transmissi- 
ble by  indorsement  in  England,  {z) 

In  this  case  Lord  Medwyn  made  some  valuable  observations 
on  the  nature  and  effect  of  indorsement  (a)  "  It  is  often  "  (he 
observed)  ''  said,  and  truly,  that  by  indorsation  a  new  contract 
^'  is  created ;  and  I  was  puzzled  at  one  time  with  the  circum- 
^'  stance  that  the  indorsation  in  the  present  case  was  by  an 
"  Englishman  to  an  Englishman,  and  executed  in  England ; 
''  and  it  appeared  difficult  for  me  to  conceive  how  such  a  con- 
"  tract  could  be  validly  entered  into  in  a  country  where  such 
"  an  indorsation  was  not  valid,  so  as  not  to  constitute  a  right 
'*  in  favour  of  the  one,  or  an  obligation  against  the  other. 
^*  But  although  it  might  be  consistent  with  principle  to  allow 
'*  the  law  of  the  place  where  the  indorsement  was  made  to 
*'  regulate  its  effect  between  indorser  and  indorsee,  as  between 
"  the  indorsee  and  the  maker  no  new  contract  is  created,  the 
"  contract  between  them  remaining  the  same  original  con- 
''  tract,  regulated  by  the  lex  loci  oorUractHa;  the  indorsee  is 
"  merely  substituted  in  the  place  of  the  original  payee,  and 
"  the  maker  remains  under  the  same  liability  he  contracted  at 
''  the  time  he  made  the  note,  which  was  to  pay  to  the  payee 
"  or  to  the  holder  by  indorsement ;  and  he  cannot  object  to  the 
**  form  of  the  transfer,  if  it  be  made  according  to  the  law  which 
**  gives  its  character,  and  r^ulates  the  quality  of  the  note ; 
**  that  is,  in  the  present  case,  according  to  the  law  of  Scotland." 

DCCCXLIX.  In  the  matter  of  bills  of  exchange,  as  of 
other  contracts,  the  lex  loci  contractile  governs  the  construe^ 
tion  of  the  instrument^  where  the  contract  is  not  express,  while, 
if  it  be  special  the  construction  must  be  in  accordance  with  the 
express  terms  in  which  it  is  made.  (Jb) 


(z)  Robertion  v.  Burdektn,  1  Rast^s  Leading  Ccues^  812. 
(a)  Basi's  Leauiing  Cases  in  Commercial  Law,  voL  L  p.  831. 
{b)  See  an  important  judgment  of  the  Supreme  Court  of  Pennsylvania, 
May  16, 1864,  Lennig  v.  BaUUm  at  o^.  in  a  note  to  this  Chapter. 
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A  bill  (c)  drawn  upon  a  third  person  in  discharge  of  a  pre- 
sent debt  is,  in  truth,  an  offer  by  the  drawer  that^  if  the  payee 
will  give  time  for  payment,  he,  the  drawer,  will  give  an  order 
on  his  debtor  (the  dcceptor)  to  pay  a  given  sum  at  a  given 
time  and  place.  The  payee  agrees  to  accept  this  order, 
and  to  give  the  time,  with  a  proviso,  that  if  the  acceptor 
do  not  pay,  and  he  the  payee  (or  the  holder  of  the  bill) 
give  notice  to  the  drawer  of  that  defiftult^  the  drawer  shall 
pay  him  the  amount  specified  in  the  bill,  with  lawful  interest ; 
but  the  question  still  remains  as  to  whether  the  drawer  incura 
any  obligation  that  the  bill  shall  be  paid  at  any,  and,  if  at  any, 
at  what  particular  placa  The  answer  of  the  English  law»  in 
conformity  with  the  reason  of  the  thing,  and  with  the  doctrine 
of  general  jurisprudence  on  this  point,  is  as  follows: — The 
drawer,  by  his  contract^  undertakes  that  the  drawee  shall 
accept  and  shall  afterwards  pay  the  bill,  according  to  its  tenor, 
at  the  place  and  domicil  of  the  drawee  if  it  be  drawn  and 
accepted  generally ;  at  the  place  appointed  for  payment^  if  it 
be  drawn  and  accepted  payable  at  a  different  place  firom  the 
place  of  domicil  of  the  d/ra/uoee.  If  this  contract  of  the  drawer 
be  broken  by  the  drawee,  either  by  non-acceptance  or  non* 
payment^  the  drawer  is  liable  for  payment  of  the  bill,  not 
where  the  bill  was  to  be  paid  by  the  drawee,  but  where  he,  the 
drawer,  made  his  contract,  and  with  his  interest,  damages^  and 
oostS)  as  the  law  of  the  countiy  where  he  contracted  may  allow. 
In  every  case  of  a  bill  drawn  in  one  country  upon  a  drawee  in 
another,  the  intention  and  the  agreement  are,  that  the  bill 
shall  be  paid  in  the  country  upon  which  it  is  drawn.  U  this 
payment  be  not  so  made,  the  drawer  is  liable,  according  to  the 
laws  of  the  countiy  where  the  bill  was  drawn,  and  not  of  the 
country  upon  which  the  bill  was  drawn. 


(c)  In  the  foUowmg  part  of  this  paragraph  I  have  adopted,  with 
little  alteration,  the  very  words  of  our  distinguished  jadges,  the  late 
Baron  Alderson  {Oibha  v.  FremorU,  9  Exch,  Rep.  30)  and  Mr.  Pember- 
ton  Leigh  (Lord  Kingsdown)  {AUm  v.  Ketnble,  6  Moore  9  P.  C.  Rep. 
321-2). 
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DCCCL.  Thirdly,  as  to  the  2ea;  loci  sokUionia.  The  first 
case  about  to  be  mentioned  may  appear  to  be  at  varianoe  with 
the  Scotch  case  to  which  attention  has  just  been  drawn,  but  in 
reality  it  is  not  so.  An  English  court,  in  the  case  of  De  la 
Cha/wnutU  y .  Bamk  of  England,  (d)  decided  that  a  promissoty 
note  payable  to  bearer,  made  a/ad  payable  in  England,  was 
transferable  by  delivery  abroad,  although  by  the  law  of  the 
coontry  where  the  delivery  took  place  mere  delivery  was 
inoperativa  In  this  case  the  lex  loci  aolviionia  was  admitted 
to  govern  the  contract  The  substance  of  the  case  itself,  and 
the  distinction  between  it  and  the  Scotch  case  is  thus  stated 
by  Lord  Justice  Clerk  Hope :  (e) 

"  A  party  brought  an  action,  as  the  correspondent  or  agent 
"  of  a  foreign  house,  against  the  Bank  of  England,  for  recovery 
''  of  a  note  of  the  Bank  for  ^500,  which  that  foreign  house 
^'  said  they  had  bought  abroad,  but  which  was  detained  by  the 
"  Bank,  on  the  ground  that  it  was  stolezL  The  case  was  tried 
**  before  Lord  Tenterden,  and  a  rule  for  a  new  trial  made  abso- 
"  lute  on  two  groimds ;  first,  that  the  foreign  house  might 
**  prove,  in  point  of  &ct,  that '  they  gave  such  value  for  the 
'*  *  note  as  to  exempt  them  from  any  reasonable  ground  of 
**  *  suspicion  of  any  knowledge  that  it  had  been  improperly 
'' '  obtained.^  That  point  has  nothing  to  do  with  this  case, 
'*  and  was  of  itself  necessary  for  the  ends  of  justice ;  secondly, 
*'  Lord  Tenderden  said  it  might  be  raised  as  a  point  at  the 
''  second  trial,  whether  an  English  bank-note — ^a  promissory 
"  note,  transferable  in  England  only  by  statute,  could  be  trans- 
^*  ferred  at  all  abroad.  Lord  Tenterden  says> '  The  court  gives 
"  *  no  opinion  on  the  point,  but  merely  gives  the  party  the 
'' '  opportunity  to  raise  it  on  the  record,  which  was  not  done 
'' '  before.'  From  this  it  is  clear  that  that  point  is  left  open ; 
''  but  the  suspender  does  not  appear  to  see  that  the  court  there 
^'  thought  the  legal  character  of  the  note,  as  made  in  England, 


(cQ  Bame.  S  AdoL  Rep.  385  ;  Byle$y  360. 
(«)  /2oM*<  Leading  Caeee,  yoL  i.  626-7. 


in      r:\  <. 


**  ^^»;^?r*r;  a/,.-!  lm  t>>^r  'kjacMUsi  tii^t^ismsi  on  ii  ly 

^  f/r/t  Ui^  cauK;  otaIj  proves  I^/v  nmdik  tLe  Ccvit  of  Ejag' 
^  l>,iri/ii  WjkfA  V>  U^  cf^aradcr  aiwl  qoaliitts  of  dk 

IXXXXl  A/x;^>r  iiug  to  the  Et^Oi  a&d  Xofth 
UiW,  A  eotilratct  to  pajr  generally,  fiithoat  anj  ^piT*^niiin«  of 
]Asu'Mf  in  gc/ven¥;/J  by  tfa^  law  of  the  jrfaoe  wbioe  it  k  made.  ^) 
T)ik  fUffXrioe  k  c^jrMtUniA  with  holding  that  soch  a  contnct  is 
pftjra}^!/;  a^nyvjfiere.  (g) 

D(J(UJLIL  3«  Wf;  hare  now  to  oonader  the  lex  fori  in  its 
uppVuMif/u  to  this  mbject 

lli^  Koglish  courts  had  at  one  time  holden  that  protel  and 
iio^it<^  {/ i^A4(mour  axe  parcel  of  the  oontnuA  £0^^ 
of  ex/;liaDgey  and  that  thejr  are  not  inddents  of  the  remedy 
bel/mgiijg  to  the  breach  of  the  contract^  (A)  and  that  therefoie 
both  protest  and  notice  of  diehonowr  most  be  regohited  hj 
ttie  law  of  the  country  where  the  bill  was  payaUe  But 
this  (i;  doctrine  may  be  aaid  to  have  been  greatly  shaken,  if 


(/)  Dwm  T,  Uppmanni  5  Clark  A  Fin.  1, 12,  IZ. 
Scoiyi  Canfliet,  u.  317. 

(h)  ByU$,  360—364. 

(0  In  the  caM  of  AU^n  r.  Kmhle  (6  Moort^s  P.  a  Rep,  322),  Mr. 
Paniberton  Lei^h  ob0enr«d  that  "  the  caae,  however,  mainly  relied  apon 
by  the  roipondentf,  wa«  Rothschild  r.  Ourrie  (1  Q.  B.  Rep.  46,  a.d.  1841). 
In  tliat  caae,  a  bill  wa«  drawn  in  England  on  a  party  iwident  in 
Parii^  and  made  payable  in  PaHe.  in  favour  of  a  payee  reeident  in 
Rngland.  It  wai  indorsed  over  in  England,  by  the  payee,  to  a  party 
alio  roaident  In  England.  The  bill  having  been  dishonoured  by  the 
aootptor,  in  Paris,  it  was  held  that  protest  and  notice  of  dishonour, 
regular  aooording  to  the  law  of  France,  though  alleged  to  be  insufficient 
•floordlng  to  the  law  of  England,  were  sufficient  to  charge  the  indorser. 


BILU3  OF  BXCHANOB — IXL  UHJl  SOLITTIONIS — CfURBEKCT.    617 

not  entirely  overthrown,  by  later  decisions,  which  have  esta- 
blished, contrary  to  former  decisions^  that  the  drawer  is  liable 
according  to  the  law  of  the  country  where  the  bill  is  drawn ; 
and  that  the  liabilities  of  the  indorser  are  governed  by  the 
law  of  the  country  of  the  indorsement  (k) 

The  better  opinion  seems  to  be  that  the  protest  and  notice 
of  dishonour  must  be  regulated  by  the  law  of  the  country 
where  the  bill  was  drawn,  but  not  where  the  bill  is  payable.  (2) 

DCCCLIII.  A  promissory  note  may  be  made  and  dated  in 
a  particular  country  and  made  payable  in  a  cv/rrency  which 
obtains  in  several  countries,  under  the  same  denomination  but 
with  a  different  value.  In  which  currency  is  the  note  to  be 
paid? 

The  answer  of  the  English  courts  is — In  the  currency  of 
that  country  in  which  the  note  is  payable ;  that  will  be,  as 
has  been  seen,  either  in  a  place  specified  in  the  instrument 
itself,  or,  in  default  of  such  specification,  in  the  place  in  which 
the  note  is  made— that  being,  according  to  the  presumption  of 


It  may  be  observed,  that  sinoe  the  cases  above  referred  to  were  de* 
cided  the  whole  law  upon  this  subject  has  been  most  carefully,  elabor- 
ately, and  learnedly  examined  by  Mr.  Justioe  Stoty  in  his  treatise  on 
Bills  of  Exchange,  and  he  disapproves  of  the  decision  in  the  case  of 
RoUuehild  v,  Currie  {Story  on  Bills,  note,  p.  352);  but,  without  expres- 
sing any  opinion  upon  that  decision,  it  is  enough  for  us  to  observe  that 
the  court  did  not  profess  to  depart  from  any  principles  of  law  acted 
upon  in  previous  cases,  and  whether  those  principles  were,  or  not,  ae> 
ourately  applied  to  the  particular  case,  is  not  for  the  present  purpose 
material.** 

In  Oibbs  V.  FremotUf  as  reported  in  the  Law  Journal,  voL  22,  p.  304, 
it  is  said,  *'  Aldonon,  B.,  referred  to  RothackUd  v.  Currie  as  of  question- 
^'  able  authority.'*  In  this  case  occurs  one  of  those  misapplications  of 
the  Soman  law,  consequent  on  a  partial  and  imperfect  knowledge  of 
the  whole  system,  which  is  but  too  oonunon  with  English  lawyers  and 
judges.     1  Ad.  db  EUi^s  N,  Rep.  49. 

(k)  Cooper  v.  Lord  Waldegrave,  2  Seavan*s  Rep.  282. 

AUen  V.  Kemble,  6  Moore's  P.  C.  Rep.  321. 

(0  B^,  350,  ef.  with  354. 

ivory's  Conflict^  s.  360. 
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law,  the  place  in  which  the  parties  intended  it  to  be  pay- 
able, (m) 

DCCCLIY.  The  English  courts  have  holden  that  if  a  Inll 
be  drawn  in  a  country  where  the  interest  is  twenty-five  per 
cent  on  a  drawee  in  a  country  where  the  interest  is  only  six 
per  cent,  that  the  higher  rate  of  interest  is  recoverable  against 
the  drawer,  but  the  lower  rate  against  the  acceptor,  who  ac- 
cepted the  bill  in  the  country  in  which  the  lower  rate  pre- 
vailed, (n) 

DCCCLY.  It  may  be  useful  to  observe,  with  reference  to 
the  administration  of  law  in  England,  that  in  cases  of  this 
description  the  rate  of  interest  is  a  question  of  law  for  the 
judge  to  decide,  and  is  not  left,  as  English  lawyers  speak, 
to  the  jury  :  but  the  amount  of  the  interest  in  each  place  is  to 
be  so  left^  and  so  also  is  the  question  whether  any  damage  has 
been  sustained  requiring  the  payment  of  interest  at  all,  for 
those  are  questions  of  fact  (o) 

DCX^CLYI.  The  English  courts  consider  that  if  the  interest 
be  expressly  or  by  necessaiy  implication  specified  on  the  face 
of  the  instrument  there  the  interest  is  governed  by  the  terms 
of  the  contract  itself  But  if  not,  it  seems  to  follow  the  rate 
of  interest  of  the  place  where  the  contract  is  made,  (p) 

DCCCLVII.  The  time  when  the  payment  of  the  bill  is 
to  accrue  is  governed  by  the  lex  loci  aolviionis.  This  law 
therefore  governs  the  question  as  to  whether  days  of  grace 
are  to  be  allowed  and  their  number,  (g) 


(m)  Kearney  v.  King^  2  Bam.  <k  Alder90fC$  Rep,  301. 

SprowU  Y,Legge^  1  Bam.  d:  CreaaweUPe  Rep.  16  (a.d.  1822). 

See  other  cases  cited  note  y,  p.  372,  Bylu  on  BiUs;  Story ^  s,  272. 

(n)  Alien  v.  Kemble,  6  Moore's  F.  C.  Rep,  314  (ajo.  1848),  and  Gibbe  v. 
Fremont  (a.d.  1863),  {Baron  Aldereon'e  Judgment),  9  Exchequer  Rep. 
31,  are  tbe  leading  English  cases.  When  Lord  Langdale  decided  the 
case  of  Cooper  ▼.  Lord  Waldegrave,  2  BeavanU  Rep.  282  (a.d.  1840),  he 
remarked  how  little  there  was  to  be  found  in  English  decisions  upon 
the  subject. 

(o)  Qibbe  v.  Frem^mt,  9  Exchequer  Rep,  31.  (p)  lb.  p.  30. 

(g)  Story  on  Bills,  s.  155. 
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NOTE  TO  THE  FOREGOING  CHAPTER 

CJODE  DE  COMMERCE,  LIV.   L  TIT.  VHL   &   I. 
''BX  UL  LETTRB  DB  CHANQB. 

"  Les  lettres  de  change  ^talent  inconnues  chez  lee  Qrecs  et  ches  les 
BomaiiLB.    Les  historiens  ne  s'accordent  point  sur  F^poque  oCl  ellee  ont 
oommenc6  k  ktre  en  usage.    Jjes  uns  pr^tendent  que  noos  en  devons 
rinvention  aux  Juifs,  qui,  chass^  de  IVunoe  et  6tabli8  en  Lombardie, 
avaient  trouv^  le  moyen  de  retirer  leurs  fonds,  confine  par  eux  entre 
les  mains  de  leurs  amis,  en  se  servant  de  lettres  secrdtes,  et  oon^ues  en 
pen  de  mot&     D'autres  Tattribuent  aux  Florentins  de  la   Action 
Guelphe,  lorsque,  chassis  par  les  Gibeling,  lis  se  retirdrent  en  France 
et  dans  d'autres  lieuz  de  TEurope.    Mais,  sans  s'arrdter  k  toutes  oes 
conjecttires,  ne  vaut-il  pas  mieuz^  avec  Torateur  du  gouvemement^ 
chercher  Forigine  de  la  lettre  de  change  dans  les  progrds  dn  commerce, 
dans  Textension  des  relations  commerciales,  qui  en  a  6t6  la  suite,  etqui 
a  produit  la  n6ces8it6  de  balancer  les  valeurs  r6ciproquement  aoqidsesi 
ou  d6pos^e8  par  les  n6gocians  ^loign^s  les  uns  dee  autres,  et  mutuelle- 
ment  cr^anders  et  d6biteurs.    .Cependant,  une  loi  de  Venise,  rapportde 
par  Nicolas  de  Pcuaeribtu  dans  son  livre  Script  Privat.,  livre  3^  prouve 
que  les  lettres  de  change  6taient  en  usage  d^  le  14e  sidcle.    Le  monu- 
ment le  plus  ancien  de  notre  legislation  oil  il  soit  question  de  lettres  de 
change,  est  une  ordonnanoe  de  Louis  XI  de  1462.    Le  mot  chanffe  a 
deux  aoceptions :  dans  Tune,  il  exprime  le  profit  qu*on  tire  de  Top^r- 
ation ;  dans  Tautre,  reparation  elle-mdme.    On  distingue  deux  sortea 
d'op6ratIons  de  change :  Tune,  que  les  docteurs  appellent  oambiwn 
reale  vd  manucUe^  qui  n'est  que  le  change  d'une  espdce  de  monnaie.   On 
nomme  c/iangeurs  ceux  qui  exploitent  cette  espdce  de  change.    L*autre 
operation  de  change,  que  I'on  nomme  cMnbium  locale,  mercantile,  tn^ec* 
titium,  est  le  contrat  de  change  proprement  dit.    Ce  oontrat  n^est  autre 
chose  qu^une  convention  par  laquelle  une  personne,  moyennant  une 
somme  d'argent  qui  lui  est  remise  ou  promise  dans  un  lieu,  «*oblige  k 
faire  payer  k  la  personne  qui  la  lui  remet  une  mdme  somme  dans  nn 
autre  lieu  et  dans  un  temps  convenu.    On  appelle  banquiers  lee  com* 
mergans  qui  se  livrent  k  cette  seconde  branche  d'op6rationa  de  change. 
Ce  contrat  s*ex6cute  au  moyen  de  la  lettre  de  change.    On  d^finit  g6n6- 
ralement  la  lettre  de  change  une  lettre  revdtue  des  formes  prescrites 
par  la  loi,  par  laquelle  une  personne  mande  k  son  correspondant  dans 
un  certain  lieu  de  payer  k  un  tiers  ou  k  son  ordre  une  oertaine  somme 
d*argent  en  6change  d'une  autre  somme,  ou  de  la  valeur  qu'elle  a  regue 
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de  oe  tiers  dans  Tendroit  ott  la  lettre  est  ttrfe.  Aiasi,  il  ne  Cant  pas 
oonfondre  la  lettre  de  change  avec  le  oontrat  de  change.  En  effiet^  oette 
demidre  prouve  rexistence  da  oontrat ;  elle  foumit  le  moyen  d'arriver 
k  son  ex6cation  ;  mais  elle  n^est  point  le  oontrat  mdme.  Mais  qu^est- 
oe  que  le  change  proprement  dit,  c'est-ft-dire  roperation  qui  s*ex6cate 
an  moyen  d*une  lettre  de  change?  £st-ce  uneTente  d'aigent,  un 
int^rdt  que  Ton  retient  sur  lea  lettres  de  change  1  Non ;  le  change  est 
le  b6n6fice  resultant  d*un  ^change  d*argenty  dans  lequel  les  oontractans 
se  distribuent  le  prix  des  frais  qu*il  en  oo^terait  pour  &dre  transporter 
one  somme  d*un  lieu  &  un  autre.  £n  affet,  comme  il  y  a  du  danger  de 
faire  voiturer  de  Targent,  et  qu'il  y  en  a  aussi  4  prendre  des  lettres  de 
change,  puisqu'elles  peuvent  quelquefois  n'dtre  pas  payto  avee  exacti- 
tude,  11  en  r6sulte  une  balance  en  parfait  6quilibre,  ou  a  I'avantage  de 
Tun  des  contractanSi  qui  rend  la  condition  meilleure  que  ceile  de 
Tautre.  Ajoutez  que  I'abondance  ou  la  raret6  de  I'ai^nte,  con86quem* 
mentla  raret^  ou  Tabondance  des  lettres  de  change,  et  Topinion  de 
solyabilit6  du  preneur  et  de  celui  qui  doit  la  payer  eat  une  considSra- 
tion  qui  fiiit  transiger  avec  plus  ou  moins  de  fiicilit^.  Ainsi,  le  droit 
de  change  ne  sera  done  qu*une  espdce  de  retour  de  oe  qu*au  temps  oh 
la  lettre  de  change  est  n6go3i6e,  suivant  le  coarse  de  la  place,  I'ai^gent 
a  plus  de  valeur  que  oette  lettre  de  change  sur  le  lieu  oil  elle  est  pay- 
able. Si|  par  exemple,  les  n6gocians  de  Bordeaux  ont  beaucoup  d'argent 
k  faire  payer  k  des  negocians  de  Marseille,  et  qu*il  y  ait  peu  de  lettres 
de  change  sur  Marseille ;  les  lettres  de  change  gagneront  sur  Targent ; 
le  n6gociant  de  Marseille  qui  recevra  une  lettre  de  change  sur  Bor- 
deaux, retirant  un  avantage  de  oette  n6gociation,  devra  done  payer  une 
diffdrenoe.  Dans  oe  cas,  on  dit  que  le  change  de  Marseille  sur  Bor- 
deaux est  6a#,  ou  bien  qu*il  est  pour  Bordeaux,  Au  cas  contraire,  on 
dit  qu'il  est  haut^  ou  qu*il  est  pour  MarseiUe,  Le  change  est  au  pair 
lorsqu'entre  deun  viUes  on  donne,  par  exemple,  1000  fr.  dans  Tune  pour 
reoeyoir  1000  dans  Tautre.  Trois  personnes  concourent  4  la  formation 
de  la  lettre  de  change  :  1 — Le  ttreur,  qui  cr6e  la  lettre,  en  mandant  4 
on  tiers,  domicilii  dans  nn  autre  ville,  d'en  payer  le  montant ;  2 — Le 
preneur,  au  profit  de  qu^  elle  est  cr66e,  et  qu*  en  a  donn6  la  valeur  au 
tireur ;  3 — ItoeoepUur,  sur  qui  la  lettre  est  tir6e,  et  qui  s'engage  4  la 
payer.  Lorsqu'il  n*a  point  aoceptd,  on  le  nomme  tire;  et  accepteyir^ 
lorsqu'il  Ta  aooept6e.  Lorsqu'il  y  a  n^gociation  de  la  lettre  de  change, 
le  preneur  prend  le  nom  ^endoeeewr,  pour  designer  que,  par  son  ordre 
6crit  au  dos  de  la  lettre  de  change,  il  donne  4  un  autre,  qui  prend  le 
nom  de  porteur,  le  droit  d*en  exiger  le  palement.  Voyons  maintenant 
quelle  espdce  de  oontrat  la  lettre  de  change  a  form6  entre  ces  diverses 
personnes.  Entre  le  tireur  et  le  preneur,  la  lettre  de  change  forme  le 
oontrat  de  change ;  en  effet,  le  preneur  6change  oe  qu^il  donne  en  un 
lieu,  ou  oe  qu^il  s*oblige  4  donner  au  tireur,  centre  Targent  que  le  tireur 
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s'oblige  do  lui  faire  oompter  dans  an  autre  liea  au  moyen  de  la  lettre 
de  change.  Entre  le  tireur  et  Vaooeptear,  c'est  un  mandat.  L'accep- 
tenr  n'est  que  le  mandataire  du  tireur.  Entre  TendoBseur  et  le  porteur 
il  7  a  deux  eapdces  de  oontrats :  1 — Cession  et  transport  de  droits  de 
Tendosseur  op6r68  au  moyen  de  I'endossement  r  2 — Contrat  de  change, 
par  lequel  celui  k  qui  Tordre  est  pas86,  c'est-il-dire  le  porteur,  6change 
Targent  qu*il  donne  k  Tendosseur  dans  le  lieu  oil  se  &it  Tendossement 
contre  Fai^nt  que  Tendosseur  s'oblige  de  son  cdt6  de  lui  faire  recevoir 
dans  le  lien  od  la  lettre  de  change  qu'il  lui  remet  a  6t6  tir6e.  Ce  con- 
trat produit  les  mdmes  engagemens  entre  rendoeseur  et  le  porteur  que 
ceux  que  le  tireur  avait  contracts  vis-^-yis  du  preneur.  Kaooepteur 
est  solidairement  oblige  avec  le  tireur  envers  le  preneur,  les  endoeseurs 
et  le  porteur.  Lorsqu'une  n^gociation  se  fiut  au  moyen  d*un  billet,  on 
nomme  cet  effet,  biUei  a  ordre ;  touacripteur,  celui  qui  le  cr6e  et  qui 
doit  le  payer ;  hin^Unare,  celui  au  profit  dnquel  il  est  souscrit.  On 
appelle  traUey  la  lettre  de  change  tir6e  par  un  banquier  sur  son  corre- 
spondant;  remiie^  celle  que  le  banquier  envoie  k  son  oorrespondant 
pour  en  fiure  le  recouvrement,  ce  que  Ton  nomme,  dans  le  langage  du 
commerce,  encaisaer.  On  dit  qu*un  billet  ou  une  lettre  de  change  est 
nSgocii,  pour  indiquer  qu'il  a  6t6  vendu  ;  quand  il  est  6chang6  contre 
un  autre  ou  contre  de  I'argent^  on  dit  qu*il  est  escompt^ ;  lorsqu'il  6t6 
donn6  pour  soldo,  on  dit  qu*il  a  M  pcuii  d  ordre  pour  sotde/* 


From  the  Ikiily  Newt  of  Wednesday,  June  7, 1854 : 

"BILI^  of  KZCHAVOV. — IMPOBTANT  AMEBICAN  OPINIOK. 

**  Supreme  Court  <tf  Pennsylvania,  May  16, 1854. 

'*  The  following  opinion  in  the  matter  of  bills  of  exchange,  delivered 
by  Judge  Lewis,  is  of  interest  to  the  mercantile  community : 

"Lennig  v.  BalstoneiaL — Error  to  the  District  Court  of  Philadel- 
phia.— Lewis,  J. — This  suit  is  brought  for  the  benefit  of  the  Commercial 
Bank  of  London,  upon  an  instrument  which  bears  upon  its  &ce  every 
mark  of  a  foreign  bill  of  exchange,  drawn  in  Philadelphia,  upon  a  house 
in  London,  and  accepted  by  the  latter.    It  is  true  that  the  bill  was  not 
actually  negntiated  in  this  State,  so  that  it  is  not,  within  the  letter  of 
the  statute  of  1821,  a  bill  *  drawn  in  Pennsylvania.'    The  drawers  had 
a  mercantile  house  in  Philadelphia,  and  they  pUiced  'Philadelphia'  at 
the  head  of  the  biU  as  the  pUice  at  which  it  was  to  bear  date,  leaving 
blanks  for  the  day  of  the  month,  and  the  year.    They  fixed  the  amount 
of  it  and  signed  it,  leaving  blanks  also  for  the  period  which  the  bill  had 
to  run  before  maturity,  and  for  the  names  of  the  payee  ftnd  aooepton. 
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All  this  waa  done  by  the  defendante  here.  The  insinunent  was  then 
sent,  in  this  imperfect  condition,  to  their  putner  in  London.  This 
anthorised  him  to  fill  the  blanks  and  negotiate  it  in  London,  and  he  did 
so.  It  was  purchased  by  the  Bank  without  any  notice  of  the  manner 
in  which  it  originated,  or  of  the  fact  that  it  was  issued  in  that  dty  and 
not  in  Philadelphia.  When  that  institution  became  the  holder  it  bore 
the  dress  of  a  bill  of  exchange  drawn  in  Pennsylvania ;  and,  upon  the 
principle  that  erery  one  is  presumed  to  intend  to  produce  all  the  oon- 
sequences  to  which  his  acts  naturally  and  necessarily  lead,  the  presump* 
tion  is  that  the  defendants  intended  that  the  purchasers  of  it  should 
receive  it  under  the  belief  that  it  was  a  bill  drawn  in  Philadelphia  in 
the  usual  course  of  business.  The  quettum  U  whether  they  ehaU  he  com* 
peUed  to  perform  their  oontrctct  in  the  eenee  m  which  they  intended  the 
oppoeite  party  to  underetand  it^or  ina  senee  coniemplcUed  only  by  them^ 
edvee^  and  entirely  excluded  by  the  temu  of  the  inetrument  iteelf.  It  is 
very  material  to  the  parties  that  this  question  should  be  properly 
decided.  The  bill  was  drawn  on  July  3, 1860.  The  act  of  May  13, 
1850,  reducing  the  damages  on  dishonoured  foreign  bills  of  exchange  to 
10  per  cent.,  contains  a  provision  limiting  its  operation  to  bills  drawn 
after  the  Ist  of  August,  1850.  So  that,  if  the  bill  in  question  is  to  be 
enforced  according  to  its  terms,  the  act  of  30th  March,  1821,  giving  20 
per  cent,  damages  for  its  dishonour,  furnishes  the  rule  of  decision. 

^  All  writers  of  authority  on  questions  of  morals  agree  that  promises 
are  binding  in  the  sense  in  which  the  promissors  intended  at  the  time 
that  the  promissees  should  receive  them.  Foley,  chap.  6;  Wayland^ 
chap.  2 ;  Adams,  pt.  3,  chap.  5.  Upon  this  principle,  it  was  deemed  a 
gross  violation  of  contract  when  Mahomet,  after  promising  to  ^  spare  a 
man's  head,'  ordered  his  body  to  be  cut  through  the  middle.  When 
Tamerlane,  at  the  capitulation  of  Sabasta,  promised  to  'spill  no  blood,' 
it  was  an  infraction  of  the  treaty  to  'bury  the  inhabitants  alive.' 
These  monstrous  constructions  of  contracts  were  condemned  by  the 
civilized  world  as  gross  violations  of  the  established  rule  of  construction 
already  indicated  (Vattel,  b.  2,  chap.  17,  s.  274).  There  can  be  no 
plainer  principle  of  equity  than  that  which  requires  every  one  to  speak 
the  truth,  if  he  chooses  to  speak  at  all,  in  matters  which  afiSsct  the 
interests  of  others.  He  that  knowingly  misrepresents  a  fact  for  the 
purpose  of  inducing  another  to  part  with  his  money  or  goods,  is  held 
to  his  representation  in  favour  of  the  party  who  confided  in  it  It  is 
upon  this  principle  that  the  maker  of  a  negotiable  instrument  is  not 
allowed  to  impair  its  value  in  the  hands  of  a  bond  fide  holder,  by  denying 
the  existence  of  a  consideration,  or  by  otherwise  showing  that  it  is  not 
what  it  purports  to  be.  Chitty  on  Bills,  9 ;  7  C.  d§  P.  633 ;  Byles  on 
BiUsy  66.  On  the  same  principle,  a  man  who  procures  credit  for  an 
insolvent  person,  by  knowingly  misrepresenting  him  to  be  a  man  of 
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ability,  18  bound  to  answer  in  damages  for  the  injury  thereby  produced. 
In  truth,  the  law  merchant  is  a  system  founded  on  the  rules  of  equity, 
and  govemed  in  all  its  parts  by  plain  justice  and  good  faith.  Master  y. 
MHJler,  4  T.  R.  342. 

''  When  this  hiU  wu  dreued  in  the  costume  of  a  Pennsylvania  bill,  it 
thereby  gained  a  credit  in  the  foreign  market  tohich  it  tpould  not  otherwise 
ham  received.  The  act  of  1821,  providing  ample  damages  in  ease  of  the 
cUshonour  of  bUls  drawn  in  Pennsylvania,  contributed  to  give  it  that  credit. 
That  act  must  be  considered  a*  operating  on  the  minds  of  those  who  pur- 
chased it.  In  R^ka  y.  Oaddis,  it  was  declared  by  this  courts  after  a 
eareiiil  examination  of  the  authorities,  that  'it  had  been  lon^  esta- 
bliflhed  in  the  case  of  negotiable  paper  of  eyery  kind,  that  it  is  construed 
and  goyemed,  as  to  the  obligation  of  the  drawer  or  maker,  by  the  law 
of  the  country  where  it  was  drawn  or  made ;  as  to  that  of  the  acceptor, 
by  the  law  of  the  country  where  he  accepts ;  and  as  to  that  of  the 
indorser,  by  the  law  of  the  country  where  he  indorsed.*  In  Hasdhurst 
y.  Kean  (4  Dal,  20),  it  was  affirmed  that '  the  parties  in  the  purchase  of 
a  bill  of  exchange  must  be  supposed  to  haye  in  contemplation  the  law 
of  the  place  where  the  contract  was  made,  and  it  (that  is,  the  law  of  the 
place  where  the  bill  was  drawn)  necessarily  forms  part  of  the  contract.' 
In  AUen  y.  the  Bank,  Wh.  4-5,  the  same  principle  was  re-asserted. 
From  this  rule,  thus  repeatedly  recognised  and  well  established,  it  fol- 
lows that  the  Bank  in  the  purchase  of  this  bill  must  be  supposed  to  haye 
had  in  contemplation  the  law  of  Pennsylyania,  proyiding  indemnity  for 
its  dishonour.  The  law  of  this  State  was  therefore  a  part  of  the  con- 
tract of  purchase,  and  we  haye  no  right  to  impair  its  obligation. 

"There  is  no  reason  why  the  statute  of  1821  should  notreceiyea 
liberal  construction.  It  has  been  held  that  it  is  not  a  penal,  but,  on  the 
contrary,  it  is  a  remedial  act;  that  the  damages  giyen  are  not  for 
punishment,  but  are  intended  as  compensation ;  that  its  proyisions  are 
just  and  equitable,  and  highly  necessary  in  a  commercial  community, 
to  guard  the  interests  of  innocent  inuiyiduals,  and  to  secure  good  faith 
in  commercial  transactions.  5  Wharton,  425.  No  one  can  foresee  the 
extent  of  the  injury  which  the  holder  of  a  foreign  bill  of  exchange  may 
suffer  from  its  dishonour.  It  is  not  like  a  domestic  obligation,  the 
breach  of  which  can,  in  general,  be  repaired  by  the  presence  and  credit 
of  the  holder.  But  the  dishonour  of  foreign  bills  may  occur,  and  usually 
does  occur,  at  points  where  the  holders  cannot  supervise  the  result,  and 
where  they  haye  neither  means  nor  credit  to  provide  against  the  injury. 
These  instruments  are  generally  procured  at  a  premium  by  the  holders 
for  the  purpose  of  making  their  purchases  in  the  country  where  they 
are  payable,  or  as  the  means  of  pursuing  their  travels,  or  maintaining 
their  credit  abroad.  The  great  distance  between  the  residence  of  the 
drawers  and  that  of  the  acceptors,  must  necessarily  cause  great  delay  in 
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procming  indenmitj  from  the  fonner.  In  the  m— ntime  the  Ioh  to  tte 
holders,  if  they  rely  exdunvely  upon  the  billi  to  maintain  tbdr  credit^ 
and  cany  cm  their  bosineas,  might  be  irreparable.  Under  audi  drema* 
stances  the  reeorery  of  the  face  of  the  Inll  only,  with  the  naoal  intereBt, 
re-exchange,  and  oosta,  woold  be  but  a  oold  and  inadequate  remedy  for 
80  great  an  injmy.  The  act  of  1821  was  deemed  neccoonry,  in  order  to 
do  justice  in  snch  cases,  and  for  the  porpoae  of  nminfa^iiiing  oar  com- 
mercial credit  in  other  conntries.  It  ahoold  reoeiTe  aodi  a  oonstnictiai 
aa  will  best  promote  the  intentions  of  the  legiatatnre  in  these  respeeti. 
Upon  the  whole,  we  are  of  opinion  that  the  bill  ahoold  be  met  by  the 
drawers  in  the  same  sense  in  which  they  manifestly  intended  that  it 
ahonld  be  recdved  by  the  holder,  and  we  think  that  the  District  Gomt 
was  in  error  m  adopting  a  diflbrent  role. 

"  Judgment  reversed,  and  judgment  for  the  plaintiff  in  error  for  1,453 
dols.  31c.,  with  interest  from  the  18th  May,  1858;  and  oosta  of  suit" 
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CHAPTER  XLIIL 

RIGHTS  RELATING  TO  SUCCESSION. 

DCCCLVIII.  We  now  approacb  the  consideration  of  the 
Third  Division  or  branch  of  the  sabject  of  this  volume,  (a) 
namely,  the  conaderation  of  what  law  ought  to  govern  tJie 
rights  rdatmg  to  sfoccession  to  property. 

These  rights  grow  out  of  a  rule  which  is  in  truth  highly  ar- 
tificial, though  so  generally  incorporated  into  the  law  of  all 
civilized  states  as  to  appear  natural — ^the  rule  that  it  is  com- 
petent to  a  person  to  extend  his  power  and  will  beyond  the 
limits  of  his  own  existence,  and  to  transfer  after  his  death  pro- 
perty to  living  persona  This  will  may  be  either  express — 
that  is,  by  being  recorded  in  a  testament  (festalio  meivtia) ;  (&) 
and  then  there  is  a  teatwmerda/ry  sibccession — the  heir  sue- 
ceeda  to  the  deceased ;  or  it  may  be  tacit — ^then  the  law  pre- 
sumes what  the  intentions  of  the  deceased  were ;  and  there  is 
a  succession  ah  vrUeetcUo.  The  Boman  law  was  philosophical 
in  its  conception  and  precise  in  its  language  on  this  subject  : 
**  Nihil  aliud  est  hsereditas  quam  eiLCcesaio  in  universiuni  jua 
quod  testator  habuif  (c) 

By  a  remarkable  fiction  it  treated  the  hoBreditas  as  a  moral 
person — ''H»reditas  non  hseredis  personam  sed  defuncti  sus- 
tinet"  (d)  And  the  countries  which  have  adopted  this  law  as 
the  basis  of  their  jurisprudence  have  the  adage,  Jicerea  suetinet 
persoThom,  defwncti.  (fi) 

(a)  Vide  ante,  pp.  23,  389. 
Savis^ny,  viiL  s.  366  (172),  b.  375  (295). 
Merlin,  Rep,,  Beritier, 

(5)  ^Tostamentom  ex  eo  appellatnr  qnod  testatio  mentis  aV    IneL 
L  ii.  t.  X. 
(c)  Dig.  lib.  1. 1.  xvi.  24. 

(cO  Diff.  1.  xli.  t.  i.  34,61 ;  ei  cf.  Did.  !•▼.  *•  ii'-  ^J  ^'  1. xxvii.  t  v. 31. 
(e)  3  Mae^  p.  392. 
VOL.  IV.  8  8 
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DCCCLIX.  The  first  question  of  importance  is.  What 
forwm,  has  jurisdiction  over  the  whole  question  of  the  su/scea- 
sion  f — ^that  of  the  aitvs  f  or  that  of  the  domicil  ? 

Donellus  examines  this  question,  and  concludes,  "  relinquitor 
omnino  locus  is  unus,  in  quo  controveraia  hcBredUatia  trao- 
tanda  sit,  ubi  scilicet  qui  convenitur,  habet  domiciUum/'(/) 
And  again :  "  nunquam  alibi  de  hsereditate  agi  posse  quam  ubi 
possessor  domidlium  habeat''  That  is^the  petUio  hcerediiaiis 
should  be  in  the  forv/m^ — ^where  the  heir  or  repreaentative  of 
the  deceased  is ;  though  the  petitio  rerwm  aiaigularum — e^g.,  as 
to  legacies  of  particular  things — ^may  be,  perhaps,  neoessarily 
preferred  before  another /orttm. 

DCCCLX.  The  next  question  is — ^By  what  law  shall  the 
fofrwm,y  so  seized  of  the  general  subject^  decide  the  question  which 
arises,  mutatis  vnutcrndds,  in  the  matter  of  teetrnnentoflry 
succeaaiony  as  in  the  matter  of  oUigation ;  namely^  as  to 

1.  The  legal  capacity  of  the  testator  ? 

2.  The  form  of  the  testamentary  instrument? 

3.  The  dispositions  contained  in  it? 

4  The  construction  or  interpretation  of  it  ? 

Next^  in  the  case  of  succession  ab  vnJtestaio^  what  law  ought 
to  govern  the  rights  of  parties  to  the  property  of  the  intestate  ? 

Or,  in  the  language  of  continental  jurisprudence,  are  the 
statutes  which  goyem  the  matter  of  succesfion  jpefteanai  or 
realt  (g) 

DCCCLXI.  Upon  the  question  of  the  Law  generally,  ajqili* 
cable  both  to  testamentary  succession  and  to  succession  ab 
infUestato,  the  jurisprudence  of  states  admits  of  a  threefold 
division. 

1.  The  jurisprudence  which  submits  the  v/niversitas  juris 
(both  moveable  and  immoveable  property)  of  the  succession  to 
the  Law  of  the  last  domicil  of  the  deceased.  This  is  in  accord- 
ance with  the  opinion  of  Savigny  and  with  the  decisions  of 
superior  tribunals  of  Germany. 

(/)  Camm,  1.  xviL  c.  xviL  p.  76b 
(ff)  Vide  ante,  chapter  xvi.  235. 
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%  The  directly  oppodte  jurispradence,  which  submits  the 
property  to  the  Law  of  the  placer  where  it  happens  to  be  : 
which  admits  the  possibility  therefore  of  different  Laws  being 
applied  to  different  portions  of  the  property,  and  which  lays 
down  no  principle  as  to  debts  and  credits,  leaving  them  to  be 
practically  dealt  with  in  each  case,  according  to  the  best  expe* 
dient  which  can  be  devised.  This  jurisprudence  is  founded 
upon  the  strict  feudal  law  of  territorial  sovereignty. 

3.  The  intermediate  system  of  jurisprudence  which  subjects 
the  personalty  to  the  Law  of  the  domicil  of  the  deceased — the 
realty  to  the  Law  of  the  sUu8.  This  is  the  jiurbprudence 
of  England,  France,  (&)  and  the  United  States  <^  North 
America. 

DCCCLXIL  Such  is  the  outline  of  the  jurisprudence  of  the 
principal  States  upon  the  general  question  of  succession.  We 
have  next  to  consider  tiie  separate  questions  which  have  been 
just  mentioned,  as  arising  out  of  testamentary  succession. 

DCCCLXIII.  (1.)  As  to  the  legal  capacity  of  the  testator. 
Upon  this  matter  the  reader  is  referred  to  what  has  been 
already  said  upon  the  general  question  of  the  capacity  of  the 
foreigner,  both  as  to  the  capacity  to  contract  a  marriage  (t)  and 
to  acquire  or  alienate  property,  (k)  and  to  the  chapter  on  per- 
sonal and  real  statute&  (J) 

But  the  answer  to  this  question  may  be  generally  stated 
thus :  The  Law  of  the  actual  domicil  of  the  testator  at  the 
time  of  making  his  testament  governs  the  question  of  his  legal 
capacity  to  do  the  act  (m) 

DCCCLXIV.  (2.)  As  to  the  form  {n)  of  the  testament.    The 


(A)  Fedutf  0.  61,  and  the  authon  there  dted. 

(0  P.  aea 

(i)  p.  407. 

(0  F.  333. 

(m)  Story,  8.  464. 

(n)  *'  The  domeetic  judge,**  Vatiel  says,  '*  ought  to  decide  on  the  validity 
of  the  form,  and  hia  sentence  ought  to  be  everywhere  aeknowledged  ; 
but  aa  to  the  validity  of  beqaests,  the  judge  of  the  place  in  which  they 
an  aitoated  may  decide.*'  Vattd,  L  ii  c.  vii.  167. 

8  s  2 
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jurisprudence  of  the  oontdnent  wisely,  jusUy,  and  plnloBoplii- 
cally  allowB  an  option  (n)  to  the  testator  to  adopt  either 

(a)  The  form  required  by  the  lex  lod  act4s  ;  or, 

09)  The  form  required  by  the  lex  donUdUi  The  adoption 
of  either  form  is,  as  jurists  Bay,fa4yuUa;tive,  not  imiperative, 
though  the  general  maxim  be  locvs  regit  actv/m. 

England  (o)  and  the  North  American  United  States  (p)  un- 
wisely, arbitrarily,  and  unphilosophically  compel  the  testator  to 
adopt  the  form  prescribed  by  the  lex  domicilii. 

DCCCLXY.  But  a  further  question  on  the  same  point  may 
arise.  A  testator  makes  his  testament  according  to  the  Law  of 
his  actual  domicile  but  before  he  dies  he  changes  his  domidL 
Must  he  make  a  new  testament  if  the  old  one  be  not  according 
to  the  form  of  the  new  domicil  ? 

The  jurisprudence  of  those  states  which  consider  the  adop- 
tion of  the  form  of  the  instrument  as  facfoUaJ^ve^  not  imr 
perative,  ought,  in  consistency,  to  maintain  that  a  will  made 
according  to  the  form  of  the  lex  lod,  at  the  time  of  its  making, 
ought  to  be  valid.  Such  is  accordingly  the  doctrine  laid  down 
by  Faelix.  (j) 


(n)  "  The  object  of  the  Law,**  Savigny  truly  sayB,  '*  ia  to  fayoor  and 
fiunlitate,  not  to  thwart,  the  act  of  the  party.  There  can  be  no  doubt,** 
he  adds,  '*  that  it  is  facultative,  and  so  it  is  generally  holden.  '  Dieeee 
iBt  denn  auch  meist  anerkannt  worden.* "    Savigny,  viii.  s.  381;  infiru, 

(o)  Rocco,  p.  306 :  *'  Ond  '6  che  poesiamo  dirittamente  giudicaregtMin/o 
erronea  sia  la  sentenza  di  quegli  antori,  i  quail  come  essenziale  alia  va- 
lidity d*ogni  atto  chiedono  Tadempimento  eM^iMivo  delle  forme  del  laogo 
eye  eeao  d  oelebrato,"  &a 

Fcdxx,  8.  83:  '*Nous  tenons  pour  valable  I'acte  pass^  A  P^tranger 
Buivant  lea  formes  prescrites  dans  la  patrie/'  Cf,  Code  CwU,  arts.  999 
and  1317.  Yet  the  Court  of  Cassation  held  that  it  could  not  pronounce 
for  the  validity  of  a  will  made  in  France,  but  not  according  to  French 
Law,  on  the  ground  that  comity  required  the  strict  application  of  the 
ynATJm^  locuB  regit  actum,    1  Fcdix,  p.  166,  ed.  J}em, 

{p)  ricfe  ante,  p.  207. 

Croker  v.  Marqui*  of  Hertford,  4  Moore's  F.  C,  Mep.  339. 

Bremer  v.  Freeman,  10  Moore,  361. 

(9)  Sec.  77 :  "  L'aete  fidt  dans  un  pays  6tranger  suivant  lea  formes 
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Upon  ibis  pointy  Savigny  (r)  has  the  following  passage : — 
"A  modern  author  (a)  adds  the  following  restriction: — ^The 
''testament^  he  says,  is  valid  if  the  testator  die  in  the  foreign 
^'stata  But  if  he  return  to  his  own  country  the  testa- 
'^ment  becomes  void,  imless  the  municipal  law  of  it  happens 
'^  to  recognise  testaments  so  made.  I  do  not  think  that  this 
'^  restriction  is  justifiable  on  principle,  and  it  seems  to  have  ob- 
^'tained  no  approbation  from  other  jurista  Nevertheless,  a 
"  prudent  father  of  a  family  would  do  well  to  make  a  new  will 
"  on  his  return  home  in  order  to  be  secure  against  every  posd- 
"ble  attack." 

Story  (t)  considered  it  to  be  an  undecided  pointy  whether 
the  coThstrucHon  of  a  will  made  under  these  circumstances 
would  be  governed  by  the  law  of  the  old  or  the  new  domiciL 
Yet  he  cites  with  approbation  John  Yoet,  as  maintaining  the 
invalidity  of  a  will  made  before  the  change  of  domidl,  and 
agrees  with  him  in  this  opinion,  (u) 

Since  the  death  of  Story  a  Missouri  court  has  decided  that 
this  opinion  is  the  law.  (x) 

But  this  doctrine  is  surely  fraught  with  obvious  and  many 
inconveniendes,  and  with  the  great  evil  of  rendering  difficult 
and  uncertain  that  which  it  is  one  great  object  of  civilization  to 


qui  7  Bont  prescrites,  ne  perd  paa  sa  force,  quant  ftsa  forme,  par  le  re- 
tonr  de  I'individu  an  lieu  de  son  domicile :  aucone  raison  de  droit  ne 
milite  en  &Teur  de  Topinion  contraire. 

"  n  en  est  de  m^e  en  cas  de  changement  de  domicile  des  parties  on  de 
I'une  d'ellesjparce  que  la  forme  d6pend  de  la  loi  du  liea  de  la  confection 
de  racte." 

Sea  117 :  ^Le  testament  conserve  sa  validity  quant  &  la  forme,  non 
obstant  le  changement  de  domicile  du  testateur,  paroe  que  oette  forme 
depend  de  la  loi  du  lieu  de  la  confection  de  I'acte.** 

(r)  Vm.  s.  381  (356). 

(<)  Eichhom^  Deuidchet  Rechi,  s.  37. 

(0  Sec  479  g. 

(«)  Story,  B.  473. 

J.  Voet,  ad  Pand.  1.  xxxviii.  t.  iii. ;  t  iL  s.  12.  p.  292. 

{x)  Nat  V.  Coon^  10  Jfisiowri  Bop.  543. 
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render  easy  and  certain — ihe  validity  c^  testamenia  It  is  to 
be  lamented,  tberef<»ne,  that  this  doctrine  has  been  in  some 
degree  countenaooed,  though  not  judicially  adopted,  by  the 
Judicial  Committee  of  the  Privy  CounciL  (y) 

DCCCLXYI.  (2.)  As  to  the  dispositions  contained  in  the 
testament,  where  no  prohibitory  laws  of  the  state  in  which  the 
moveable  property  is  situate  interfere,  both  by  English  Law, 
and  by  what  may  be  fairly  termed  the  general  consent  of 
jurists,  the  Law  of  the  domicil  of  the  testator  governs  the  que»- 
Uon  of  testamentary  disposition,  as  that  of  the  donor  or  trans- 
ferer governs  the  question  of  transfers  irUer  vivos  (ft)  Im- 
moveable property,  as  a  general  rule,  is  governed  by  the  Ux 
rei  9iim,  (a) 

DCCCLXVIL  It  would  seem  that  even  in  the  case  of  im- 
moveable property,  the  Law  of  the  domicil  governs  the 
oonstruotion  of  the  testamentary  instrument,  unless  it  dearly 
appears  that  the  testator  in  the  expressions  which  he  used  had 
in  view  the  lex  mtils.  (b) 

DCCCLXYIII.  The  opinions  of  foreign  jurists  (c)  are  gene- 
rally in  aooordanoe  with  these  decisions  of  the  English  Courts 
of  justice, 

DOOCLXIX  Quite  oonsurt»ntly  with  these  decisons  the 
English  Law  holds,  nevertheless,  that  a  testament  duly  executed 


(y)  Bremer  y.  Freeman,  10  Mow^m  P.  (7.  Jiep,  359. 

{z)  Story,  B.  472. 

(a)  Story,  8.  479  e, 

HarrUon  v.  Nixon,  9  Peter's  {Am$r.)  Rep.  483,  504.  So  as  to  the 
currency  in  which  legacies  are  pajabia 

WaUis  V.  BrightweU,  3  Pew^s  W.  H  88. 

Saundere  v.  Drake,  2  AtHne,  465  (1742). 

Piereon  y.  Oamet,  2  BrowCe  Ch.  C.  36. 

Malcolm  y.  Martin,  3  Brown*s  Ch,  C,  50. 

(5)  2  Burge,  p.  858. 

Story,  469  h, 

WeeOake,  ss.  329—332. 

Trotter  y.  Trotter,  3  Wil$<m  d  Sh.  R.  407  (1829);  ef.  with  Bemdl  v. 
Bemal,  3  Mylne  Sc  Cr.  R.  559  (i838> 

(c)  Soo  them  collected  by  Story,  s.  478-479  h. 
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in  a  foreign  state,  aooording  to  the  Law  of  that  state,  by  a 
testator  domiciled  therein,  must  be  clothed  with  the  authority 
of  an  English  Court  of  Probate  before  it  can  a£fect  moveable 
property  in  England :  (d)  though  the  English  court  will  adopt 
the  Foreign  law  as  conclusive  on  the  subject  of  the  validity  of 
the  testament 

DCCCLXX.  (3.)  With  respect  to  the  construction  and  inter- 
pretation of  testaments,  testamentary  declarations,  and  the 
like,  the  English  Law  distinctly  rules  that  the  interpretation 
shall  be  governed  by  the  law  of  the  domicil  of  the  deceased 
person.  The  Law  upon  this  point  was  settled  and  expounded, 
and  the  distinction  between  this  rule  and  the  rule  relating  to 
the  admissibility  of  evidence  very  clearly  laid  down,  by  Lord 
Brougham  in  a  recent  judgment  of  the  House  of  Lorda 

DCCCLXXI.  "^  It  is  on  all  hands,''  he  said,  *'  admitted  that 
the  whole  distribution  of  Mr.  Tates's  personal  estate  must  be 
governed  by  the  Law  of  England,  where  he  had  his  domicil 
through  life,  and  at  the  time  of  his  decease,  and  at  the  dates  of 
all  the  instruments  executed  by  hiuL  Had  he  died  intestate, 
the  English  statute  of  distributions,  and  not  the  Scotch  Law  of 
succession  in  moveables,  would  have  regulated  the  whole  course 
of  the  administration.  Hia  written  dedcmUioTia  must  there- 
fore be  taken  with  respect  to  the  English  La/w.  I  think  it 
foUaws  from  hence  that  thoee  declarationa  of  intention 
touchvng  that  property  must  he  conetrued  aa  we  ahovld  conr 
etrue  them  here  by  ou/r  prvaoiplee  of  legal  interpretation. 
Great  embarrassment  may,  no  doubt,  arise  from  caUing  upon  a 
Scotch  court  to  apply  the  principles  of  English  Law  to  such 
questions,  many  of  those  principles  being  among  the  most  nice 
and  difficult  known  in  our  jurisprudenca  The  Court  of  Session 
may,  for  example,  be  required  to  decide  whether  an  executory 
devise  is  void,  as  being  too  remote ;  and  to  apply,  for  the  pur- 
pose of  ascertaining  that  question,  the  criterion  of  the  gift  pass- 
ing or  not  passing,  what  would  be  an  estate  in  realty,  although  in 


(d)  Price  ▼.  Dewhurtt,  ^M.dk  Craig's  R.  76, 80. 
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the  language  of  the  Scotch  Law  there  is  do  Buch  expreadcm  as 
executory  devifle,  and  inthin  the  knowledge  of  Scotch  lawyers 
no  such  thing  as  an  executory  estate  taiL  Nevertheless^  this 
is  a  difficulty  which  must  of  necessity  be  grappled  with,  because 
in  no  other  way  can  the  English  law  be  applied  to  personal 
property  situated  locally  within  the  jurisdiction  of  the  Scottish 
forum,  and  the  rule  which  requires  the  Law  of  the  domidl  to 
govern  succession  to  such  property  could  in  no  other  way  be 
applied  and  followed  out  Nor  am  I  aware  that  any  distindaon 
in  this  respect  has  ever  been  taken  between  testamentary  sao- 
cession  and  succession  ah  intestatOf  or  that  it  has  been  held 
either  here  or  in  Scotland  that  the  court's  right  to  regard  the 
foreign  Law  was  excluded  wherever  a  foreign  instrum^it  had 
been  executed.  It  is  therefore  my  opinion  that  vn  thisy  as  in 
other  cases  of  the  Wee  description,  the  Scotch  court  must  enr 
quire  of  iJie  foreign  Law  as  a  maJttter  of  fact]  and  examiins 
such  evidence  as  will  show  how  vn  England  such  vnstru^ 
ments  would  be  dealt  with  as  to  construction.  I  give  this 
as  my  opinion  upon  principle,  for  I  am  not  a/wa/re  of  the 
question  ever  having  received  judicial  determina/tu/ih  m 
either  counJtry. 

"  But  here  I  think  the  importing  of  the  foreign  code  (some- 
times incorrectly  called  the  Comilas)  must  stop;  what 
evidence  the  courts  of  another  coimtry  would  receive,  and 
what  reject,  is  a  question  into  which  I  cannot  at  all  see  the  ne- 
cessity of  the  courts  of  any  one  country  entering.  Those  prin- 
ciples which  regulate  the  admission  of  evidence  are  the  rules 
by  which  the  courts  of  every  country  guide  themselves  in  all 
their  enquiriea  The  truth,  with  respect  to  men  s  actions^ 
which  form  the  subject  matter  of  their  enquiry,  is  to  be  ascer- 
tained according  to  a  certain  definite  course  of  proceeding,  and 
certain  rules  have  established,  that  in  pursuing  this  investiga- 
tion some  things  shall  be  heard  fix>m  witnesses — others  not 
listened  to ;  some  instruments  shall  be  inspected  by  the  judge 
— others  kept  from  his  eye.  This  must  evidently  be  the  same 
course,  and  governed  by  the  same  rules,  whatever  be  the  subject 
matter  of  investigation;   nor  can  it  make  any  difference 
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whether  the  fibcts,  conoermng  which  the  discussion  aiisee, 
happened  at  home  or  abroad;  whether  they  related  to  a 
foreigner  domiciled  abroad  or  a  native  living  and  dying  at 
homa  As  well  might  it  be  contended  that  another  mode  of 
trial  should  be  adapted  as  that  another  law  of  evidence  should 
be  admitted  in  such  casea  Who  would  argue  that^  in  a  ques- 
tion like  the  present,  the  Court  of  Session  diould  try  the  point 
of  £9tct  by  a  jury,  according  to  the  English  procedure,  or 
should  follow  the  course  of  our  dispositions  or  interrogatories  in 
courts  of  equity,  because  the  testator  was  a  domiciled  English- 
man,  and  because  those  methods  of  trial  would  be  applied  to  « 
his  case  were  the  question  raised  here  ?  The  answer  is,  that 
the  question  arises  in  the  Court  of  Session,  and  must  be  dealt 
with  by  the  rules  which  r^ulate  enquiry  there.  Now,  the  law 
of  evidence  is  among  the  chief  of  these  rules ;  nor  let  it  be 
said  that  there  is  any  inconsistency  in  applying  the  English 
rules  of  construction  and  the  Scotch  ones  of  evidence  to  the 
same  matter,  in  investigating  facts  by  one  Law  and  intention 
by  another.  The  difference  is  manifest  between  the  two 
enquiries ;  for  a  person's  meaning  can  only  be  gathered  from 
assuming  that  he  intended  to  use  words  in  the  sense  afiSxed  to 
them  by  the  Law  of  the  country  he  belonged  to  at  the  time  of 
framing  his  instrument  Accordingly,  where  the  question  is 
what  a  person  intended  by  an  instrument  relating  to  the  con- 
veyance of  a  real  estate  situated  in  a  foreign  coimtry,  and 
where  the  lex  loci  rei  aitcB  must  govern,  we  decide  upon  his 
meaning  by  that  law,  and  not  by  the  Law  of  his  country  where 
the  deed  was  executed,  because  we  consider  him  to  have  had 
that  foreign  law  in  his  contemplation.''  (e) 

DCCCLXXII.  In  accordance  with  the  principle  of  this 
judgment^  though  long  before  it  was  delivered,  the  English 
courts  have  holden  that  a  devise  bad  by  the  law  of  the 


{e)  Fates  v.  TTionuon  ds  others,  3  Clari  ds  FinneUy^s  Bep»  pp. 
585—588  (1835). 
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testator's  domidl,  though  good  by  the  Law  of  the  state  in 
which  it  is  to  be  exeeated,  is  an  invalid  devisa  (J) 

DCCXJLXXIIL  Soy  as  to  aaoertaining  the  particular  cfaiss  or 
description  of  persons  entitled  to  take  under  a  particohir  deno- 
mination or  deaignatio  peraoncurumi,  the  law  of  the  domidl  is 
to  govern. 

DCCCLXXIV.  (IL)  As  to  sucoesdons  ab  intedato  in  the 
case  of  moveable  property,  (jg)  The  questions  which  may  arise 
under  this  head  are  chiefly  the  following  (some  of  which,  it 
will  be  seen,  apply  also  to  testamentary  succession) : — 

What  Law  ought  to  decide— 

1.  What  persons  are  entitled  to  distribution  ? 

2.  What  portions  of  the  estate  of  the  deceased  ought  to  be 
primarily  chargeable  with  the  payment  of  the  debts  of  the 
deceased? 

3.  What  Law  ought  to  regulate  the  currency  in  which 
l^;acies  and  shares  are  to  be  paid,  and  the  amount  of  interest 
payable  on  legacies  and  shares  of  property  ? 

4  What  Law  ought  to  decide  as  to  the  duties  or  taxes 
payable  to  the  Qovemment  upon  testaments  and  successions 
abi/rUeetato  t 

DCCCLXXV.  The  answer  to  the  first  question  is,  tibat 
the  succession  to  moveable  property  is  governed  by  the  Law 
of  the  actual  domidl  of  the  intestate  at  the  time  of  his  death ; 
and  that  this  Law  decides  who  are  the  persons  entitled  in  dis- 
tribution ;  and  in  what  degree  of  preference,  if  any,  they  are 
so  entitied.  This  answer  is  now  given  decidedly  by  the  Law 
of  England  and  of  the  North  American  United  States.  (A) 
The  same  answer  is  given  pretty  generally  by  foreign  jurists ; 
it  is,  as  they  say,  the  peraoTial  statute  which  governs  the  case. 


(/)  CurH$  ▼.  JJirftoH,  14  VM^y'a  E.  537--641  {Sir  W,  Gratuy-tk  oaae 
of  the  Mortmain  act. 

See  also  3  Peter's  (Amer.)  R.  App,  ^1^603. 

iSStofy,  8.  479  d. 

(g)  Story,  chapter  xiL 

(h)  Story,  88.  480,  484,  484  a. 

Savigny,  viii.  s.  376. 
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DCCCLXXYI.  As  to  the  second  questioiiy  the  law  of  the 
domicil  of  the  intestate  ought  also  to  decide  whether  particular 
debts  are  payable  out  of  tiie  personal  or  real  estates^  (i)  and 
what  fund  is  primarily  liable,  and  matters  of  the  like  kind. 
But  it  cannot  be  said  that  there  is  any  uniformity  of  opinion 
among  foreign  jurists  upon  this  point  Qc) 

DCCCLXXVIL  With  respect,  howeyer,  to  immoveable  pro- 
perty, the  lex  Mue  prevails :  it  governs  both  the  aucceaaion  ah 
i/ntestato  itself,  and  the  description  of  persons  who  are  to  take 
under  it  This  is  certainly  the  Law  of  England,  and  is  in 
accordance  with  the  opinion  of  some  eminent  foreign  jurist&  (I) 
It  is  remarkable,  however,  that  with  respect  to  testameTds  of 
immoveable  property,  the  description  of  persons  who  are  to 
take  under  some  general  designation  is  ascertained,  according 
to  Kngliflh  Law,  by  the  lex  domicilii^  (m)  unless  the  context 
clearly  furnishes  a  dififerent  interpretation. 

DCCCLXXVIIL  (3.)  With  respect  to  the  Law  which  ought 
to  regulate  the  cv/rrefncy  in  which  legacies  and  shares  are  to  be 
paid  and  the  amount  of  interest  payable  thereon.  In  England 
it  has  been  holden  that  legacies  and  shares  themselves  are 
payable  according  to  the  Law  of  the  country,  and  in  the 
currency  of  the  country  in  which  the  testator  is  domidled, 
unless,  indeed,  the  testament  affords  dear  evidence  that  the 


(i)  4  Burge,  722—734. 

iS!^,  88.  489,  c.  6.  528-9. 

Anon.  9  Modem  R.  66. 

Wiiichdsea  v.  Qarretty,  2  KeerCu  R  293  (1837). 

A8  to  the  conflicttu  on  this  point  of  Scotch  and  English  Law,  see 
Brodie  v.  Barry ^  2  Vesey  db  Beam£i  ii.  130,  and  Drummond  v.  Drum- 
moTid,  therein  referred  to ;  TcUes  v.  ThofMon  and  others,  3  Clk.  Sf  Fin- 
fMy'u  A  544;  AnetruUier  v.  Chalmers,  2  Simons IL  1. 

As  to  RnglUTi  and  North  American  Law — Gordon  v.  Brown,  or  Brown 
V.  Brown,  3  Haggard's  Ecc  R.  455,  note  ;  4  Wilson  A  Shaw's  R.  28. 

(k)  St(yry,  s.  489  5,  a 

(0  Story,  8. 484,  484  a. 

J.  Voet,  ad  Pand.  I.  xxxviiL  t  xviL  n.  35. 

(m)  Story,s.^Q^.  See  also  Rittson  v.  Stordy,  The  Jurist,  vol.  L  (N. S.) 
771,  Equity  (1855). 
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testator  contemplated  another  currency,  (n)  Nor  is  tliiB  role 
varied  by  the  circumstance  that  such  legacy  is  to  be  paid  out 
of  real  property  situate  where  the  currency  differs  from  that 
which  prevails  in  the  testator's  domiciL(o)  As  to  the  iTiterest, 
the  English  rule  appears  to  be,  that  shares  and  legacies  cany 
the  interest  of  the  state  in  which  the  assets  have  been  placed 
by  the  executors  or  administrators  since  they  became  payable ; 
the  Law  presumes  that  such  interest  has  been  made,  (p) 

DCCGLXXIX.  (4.)  With  respect  to  the  Law  which  ought  to 
regulate  the  payment  of  duties  to  Qovemment  on  testaments 
and  successions^  England  imposes  duties  on  probate  or  admin- 
istration, and  duties  on  legacies  or  sharea  The  former  are 
payable  according  to  the  lex  loci  of  the  assets  at  the  death  of 
the  testator  or  intestate ;  the  latter  are  payable  according  to 
the  lex  domicilii  and  to  the  country  of  the  deceased  person, 
wherever  the  legatees  or  successors  resida  (q) 


(n)  Burg€y  iv.  594. 

Siwry,  a.  479  b, 

ip)  See  cases  oollected,  4  Surge,  595,  6. 

(p)  Raymond  v.  Brodbelt,  5  Veset/*s  Rep,  199. 

Bourke  v.  Ricketts,  10  Vesey,  330  (1804). 

WesOake,  a.  321. 

{q)  See  this  very  clearly  stated  by  Mr.  WetUaie,  s.  320. 

Thomson  v.  Advocate  Oen.  l%Cli.ds  Finndly't  Rep.  29  (1846). 
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CHAPTER  XLIV. 

ADMINISTRATION  OF  JUSTICfB  IN  THE  CASE  OF  FOREIGNERS 
— CIVIL  AND  CRIMINAL  LAW— CIVIL  LAW:  1.  VOLUNTARY 
JURISDICTION — NOTARIES — COMMISSIONS —LITrER^   REQUI- 

srroRLS  —  2.  contentious    jurisdiction  —  foreigner 

PLAINTIFF — defendant  —  TWO  FOREIGNERS — FOREIGN  — 
ENGLISH  LAW  —  COMMON  LAW — CHANCERY  LAW — IMMOVE- 
ABLE PROPERTY. 

DCCCLXXX.  We  have  now  to  consider  the  Fourth  Division 
of  this  volume,  which  concerns  the  administration  of  justice 
in  cases  in  which  a  foreigner  is  concerned  This  administration 
may  require,  in  the  case  of  the  foreigner,  as  of  the  subject^  the 
application  of  the  civil  or  the  criminal  law.  It  seems  most 
convenient  to  treat  of  the  former,  category  in  the  first  instance. 

DCCCLXXXL  The  civil  jurisdiction  to  which  a  foreigner 
may  have  recourse  or  be  amenable,  is  either  (1)  Voluntary  or 
(2)  Contentioua 

The  chief  organ  of  the  vohmta/ry  jurisdiction  is  the  Notaiy 
Public,  who  is  in  fact  a  kind  of  international  officer,  to  the  tes- 
timony of  whose  acts  all  civilized  states  give  credit — an  officer 
less  known  and  more  restricted  in  his  powers  in  England  (a) 
ihan  on  the  continent,  (6)  but  in  England  also  a  well-recognised 
and  important  functionary.     Recent  English  statutes  have 

(a)  See  effect  of  notary's  certificate  in  evidence,  11  Exchequer  Rep.  482, 
Cole  V.  Sherard.  See  also  "In  the  matter  of  Muabeth  Hurst,  16  Com.  B. 
Rep,  410  (1854) ;  and  Re  OericeUi,  \h.  726  (1855). 

Bum' 9  Eocles,  Law  (ed.  PhiU.)  vol.  iiL  title  Notary. 
Brooks  on  Notaries. 
IS  d:  19  Viet.  c.  42,  a.  1. 

(b)  Code  Civil,  art  971—979,  confers  on  notaries  the  exdusive  power 
of  making  testaments. 

See,  too,  Falix^  i.  s.  227. 
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conferred  upon  the  English  consol  much  of  the  authcMrity  of 
the  notary. 

DCCCLXXXIL  Under  this  head  of  voluntary  jurisdiction^ 
also,  should  be  considered  those  requests  which  the  tribunals  or 
authorities  of  one  state  are^  in  the  execution  of  justice,  obliged 
to  make  to  the  tribunals  or  authorities  of  a  foreign  state,  to  per- 
mit or  enforce  the  investigation  of  facts  or  the  acquisition  of 
evidence  in  the  territory  of  that  foreign  state.  A  commission 
generally  issues  for  this  purpose,  which  the  French  call  Convmiia-- 
eion  RogatoirCy  (c)  a  proceeding  fiemiiliar  to  all  acquainted  with 
the  proceedings  of  the  dvil  and  especially  the  canon  law. 
The  ordinary  who  required  the  testimony  of  a  witness  in  the 
diocese  of  another  ordinary,  issued  letters  of  request  (J^itterw 
requiaitoriales)  for  that  purpose. 

DCCCLXXXIIL  These  commissions  are  almost  invariably 
respected  by  foreign  tribunals;  the  formula  given  by  Denisart 
expresses  the  foundation  of  pure  comity  on  which  they  rest : 
*'  Nous  vous  prions  de  .  .  .  comme  nous  ferions  le  senx- 
"  blable  pour  vous,  si  par  vous  nous  ^tions  pri^  et  requis."  (<2) 
Till  lately,  England  and  the  United  States  of  North  America^ 
instead  of  directing  the  commission  to  the  foreign  tribunals^ 
have  been  in  the  habit  of  entrusting  their  execution  to  certain 
of  their  own  citizens,  lawyers^  magistrates,  or  consuls^  (e)  as  the 
case  may  be — a  mode  of  proceeding  which  rendered  it  optional 
on  the  part  of  witnesses  whether  they  would  give  or  withhold 
their  testimony ;  but  by  later  statutes  (f)  English  judges  are 
empowered  to  issue  commissions  to  the  judges  of  a  foreigik 


(o)  FaAiXy  L  titre  iv. 

{d)  Ntmveau  Denisart  v.  Cofmnitnon,  s.  3,  n.  3. 
(«}  See  18  <&  19  VtdoriOy  c.  42,  as  to  powers  conferred  on  ambueiidon^ 
British  ministers,  and  oonsnls  abroad,  to  administer  oaths,  && 
Also  ss.  13  &  23  of  15  <ft  16  Victoria,  e.  76. 
(/)  1  William  IV.  c.  22, 
3  &  4  Victoria^  c.  105. 

Cflay  V.  Stephenaon,  3  Adolphus  db  E.  Rep.  807  (1835). 
Pons/ord  v.  O'Connor,  6  Meesan  <k  W:i  Rep.  673  (1839). 
Taylor  on  Evidence,  s.  366. 
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court ;  and  by  a  more  recent  statute  English  tribunals  are  em- 
powered to  order  the  examination  of  witnesses  in  England  in 
relation  to  a  civil  or  commercial  matter  pending  before  any 
foreign  tribunal  {g) 

DCCCLXXXIY.  But  the  English  court  has  ruled  that  a 
commission  may  issue  to  the  judges  of  foreign  courts  as  indivi- 
duals to  take  the  examination  of  witnesses,  notwithstanding 
the  examination  may  not  be  conducted  according  to  the  Law 
ot  England.  Yet  it  would  seem  that  if  illegal  evidence  be  re- 
turned, or  if  it  appear  either  on  the  face  of  the  return  or  by 
extrinsic  evidence  that  the  examination  has  been  so  conducted 
as  to  render  it  inadmissible^  the  whole  or  part  may  be  rejected 
at  Nisi  Priua 

In  a  recent  case  a  former  commission  issued  by  the  same 
party  having  proved  abortive,  in  consequence  of  the  witnesses 
refusing  to  be  examined  by  an  English  commissioner  according 
to  the  English  Law,  the  courts  on  granting  a  new  commission 
to  the  foreign  judges,  imposed  the  payment  of  the  costs  of  the 
former  comnussioiL  Qi) 

la  a  case  of  Fischer  v.  Szta/ray,  (%)  (heard  before  the  Court 
of  Queen's  Bench,  May,  1858,)  a  commission  to  examine  wit- 
nesses, which  had  issued  to  the  judges  of  a  Hungarian  court 
as  individuals,  was  returned  unexecuted,  and  an  affidavit  of  the 
defendant's  attorney  stated  that  he  was  told  by  a  secretary  of 
the  Austrian  Legation  in  London  that  the  commission  ought 
to  have  been  addressed  to  the  court  as  a  courts  and  not  to  in* 
dividual  judgea 

Thereupon,  the  Queen's  Bench  ordered  the  commission  to 
issue  to  the  court  as  a  court — the  usual  dause  prescribing  the 
form  of  oath  to  be  omitted — the  plaintiff  having  the  oppor- 
tunity on  the  return  of  the  commission  to  object  to  the  admich 
sibility  of  the  evidence  taken  under  it ;  the  costs  of  the  abortive 


iff)  19  cfc  20  Victoria,  c.  113. 

(A)  iMtnley  v.  OyCy  2  Common  Law  Rep.  936. 

(i)  Law  Times,  xxxi.  130. 
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oommiflsion  to  be  the   plaiDtifiTs  costs  in  the  cause,  at  all 

eventa 

DCCCLXXXV.  It  has  been  conaidered  to  be  no  answer  to 
an  application  for  a  commission  to  examine  witnesses  abroad 
(supported  by  the  ordinary  affidavit),  that  the  opposite  party 
deposes  that  there  are  persons  in  this  countiy,  and  documents 
accessible  to  the  applicant,  which  would  supply  him  with  any 
information  he  could  obtain  from  the  witnesses  he  proposes  to 
examine.  And  after  a  judge  has  exercised  his  discretion  on 
such  an  application,  the  court  will  not  disturb  his  decision 
unless  it  is  manifestly  wrong,  {k) 

The  court  has  ruled  that  it  will  not  permit  a  writ  of 
subpoena  ad  testificandwm,  to  issue,  to  compel  the  attendance 
of  a  witness  resident  out  of  the  jurisdiction,  unless  it  be  shewn 
that  the  evidence  cannot  be  had  under  a  commission,  or 
otherwise  than  by  the  personal  attendance  of  the  witnes&  (Q 

As  to  the  mode  of  executing  a  conmiission  under  the  recent 
statute  the  following  decision  is  important:  A  commission 
having  issued  to  be  executed  at  New  York,  returnable  in  a 
month,  with  leave  to  defendant  to  cross-examine,  there  was^ 
some  weeks  afterwards,  a  consent  by  him  "  that  no  objection 
to  the  admissibility  of  the  evidence  taken  should  be  made  by 
reason  of  the  time  of  taking  or  returning  such  evidence,  saving 
all  just  exceptions  to  the  evidence."  The  commission  was 
returned  executed  two  or  three  days  after  such  consent,  having 
been  executed  without  any  ootice  to  the  defendant  of  the  time 
at  which  he  might  attend  its  execution.  It  was  holden  by 
the  court,  that,  nevertheless,  the  evidence  taken  under  it 
was  admissible  at  the  trial  (m) 

DCCCLXXXYL  The  first  question  which  arises  respecting 
the  exercise  of  ContenMovs  jurisdiction  in  a  suit  to  which  one 
of  the  parties  is  a  foreigner,  seems  to  be — ^What  is  the  foruTTh 


(k)  Adama  v.  C&rfidd,  28  Law  Journal  {Exeh,\  31. 

(Q  Dunne  v.  Lewis^  8  Iruh  Common  Law  Reports,  Append,  liv. 

(m)  WhyU  V.  HalUu^  28  Law  Journal  {Exch.\  208. 
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coTn/peteTiB  {n)  in  the  particular  case  ?  First,  the  answer  may 
depend,  in  some  degree,  upon  the  position  in  the  suit,  so  to 
speak,  taken  up  by  the  foreigner. 

He  may  be  (1)  plaintiff  {dema/ndefwir),  or  (2)  defendant 
{defendev/r) ;  and  again,  he  may  be  (3)  plaintiff  or  defendant 
in  a  suit  in  which  the  other  party  is  a  (a)  native  (reguicole)  or 
(/3)  a  fellow-countryman,  or  (7)  a  foreigner,  and  not  his  fellow- 
coimtryman. 

Secondly,  the  answer  may  depend  upon  the  nature  or  subject 
of  the  suit)  whether  it  be  an  action  i/n  rem  or  i/n  personam^ 
real  or  personsd — the  latter  being  by  the  English  Law  identical 
with  transitory  (o)  actions ;  and,  therefore,  according  to  that 
law,  capable  of  being  brought  wherever  the  defendant  can  be 
found. 

Thirdly,  the  answer  may  depend  upon  the  accident  of  place, 
or,  in  other  words,  upon  the  place  in  which  the  obligation 
sought  to  be  enforced  was  originally  inciured,  or  in  which  it 
was  agreed  that  it  should  be  executed  —  a  consideration 
necessarily  in  some  degree  forestalled  in  the  preceding  chapter. 
Thus  jurists  have  said  that  the  competence  of  a  tribunal  is  to 
be  determined : 

1.  Ratione  domicilii 

2.  Ratione  contractiis. 

3.  Batione  destinatse  solutionis. 

4.  Batione  dominationia 

In  the  following  paragraphs  the  effect  of  these  different 
categories  will  be  considered. 

DCCCLXXXVII.  In  every  civilized  state  the  plaintiff 
foreigner  is  allow^  to  bring  his  suit  against  the  native,  (p) 


(n)  The  preface  to  the  Brazilian  Code  (xxi v.  note  1)  well  obeerves,  that 
actiones  are,  in  their  true  and  pidmary  seuseyjus  perseqnendi ;  in  their 
derived  and  secondary  sense,  medium  pertequendu 

(0)  Robinson  v.  Elandy  1  W.  Blackstone's  Bep,  234—246. 

Story,  S.554. 

( p)  Fcdix,  1.  ii.  t.  ii.  c.  i.  s.  128,  &c. 

VOL.  TV.  T  T 
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This  permisBLon,  which  lestB  upon  the  dearest  prindple  €if 
national  justice,  may  be  and  is  more  or  less  hampered,  in 
certain  states,  with  difficulties  in  its  practical  working ;  (g) 
but  in  the  abstract  it  is  universally  recognised. 

The  Code  Civil  of  France  expressly  incorporates  this  prin- 
ciple into  its  provisions,  and  it  also  extends  the  permission 
by  making  the  naturalized  foreigner  amenable  in  the  same 
manner  as  the  7iative;(r)  and  judicial  interpretation  has 
carried  the  principle  a  step  further  by  placing  also  the  stranger 
who  has  been  admitted  to  estoMiah  his  d<ymicU  in  France  in 
the  same  category,  for  this  purpose,  as  the  nativa  (s) 

This  is  the  Law  of  France  in  cases  where  there  is  no  reci- 
procity in  the  Law  of  the  state  of  the  foreigner.  Those  states 
which  have  modelled  their  codes  upon  that  of  France,  have 
adopted  this  provision. 

DCCCLXXXVIII.  The  Law  of  the  United  States  of  North 
America  confers  on  particular  tribunals  (Q  the  cognizance  of 
cases  between  an  alien  and  a  citizen,  or  citizens  of  different 
states.  These  tribunals  are  the  Federal  Courts,  It  is  the 
character  of  the  parties  (raiio  personarum)  and  not  the  nature 
of  the  suit,  which  founds  the  jurisdiction  of  these  tribimals.  The 
jurisdiction  is  confined  to  cases  between  citizens  and  foreigners, 
or  citizens  of  different  states^  and  does  not  extend  to  suits 
between  alien  and  alien. 

DCCCLXXXIX.  The  tendency  of  modem  European 
jurisprudence  is  to  open  to  the  foreigner  the  ordinary  ooiurts  of 


(q)  See  M  BemangeaJts  note  to  Fodix,  b.  127. 

(r)  Even  where  the  obligation  had  been  contracted  abroad  and  pre- 
viously to  his  natnralization.  FcbUx,  s.  129 ;  €<ywr  de  Cassation^  M]arch 
27,  1833  ;  Ga3.  des  Trib.  April  10, 1833. 

(«)  So  decided  by  the  Cour  de  Cassation  in  a  case  of  separation  de 
corps,  July  25,  IS55,  Dev.  Cor,  Ivi  i.  148  :  Demangeat^s  note  to  F<di9^ 
8.  129. 

(0  1  Kent's  Com,  343. 

Cf,  the  institution  of  the  Recuperatoires,  vol.  i.  p.  18. 
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justice  of  the  oountiy.  The  oonmilar  jurisdictions,  in  unchris- 
tian states,  form  a  partial  exception  to  this  otherwise  general 
rula  (u) 

DCCCXC.  Though  the  plaintiff  foreigner  be  thus  allowed 
to  bring  his  suit^  he  is,  by  the  Laws  of  all  states,  compelled  to 
give  bail  {foumir  caution)  (x)  for  costs  and  damage& 
The  French  Law  admits  two  exceptions  to  the  general 
rule;  viz., 

1.  Cases  in  which  matters  of  commerce  or  trade  are  con- 
cerned. 

2.  Cases  in  which  the  plaintiff  foreigner  possesses,'in  France, 
immoveable  property,  of  vsdue  sufficient  to  cover  the  costs  and 
damages,  (y) 

3.  To  these  must,  of  course,  be.  added  cases  in  which,  by  the 
specific  provisions  of  a  treaty,  foreigners  are  exempted  from 
the  necessity  of  finding  baiL 

4.  An  exception  must  also  be  made  in  the  case  of  a  stranger 
who  acts  as  a  plaintiff  ministerially  under  the  authority  of  a 
court  of  justice,  (z)  With  some  modification,  the  principle 
above  mentioned  is  incorporated  into  all  codes  founded  upon 
the  Code  Civil  of  France,  (a) 

DCCCXCI.  We  have  next  to  consider  the  case  of  the 
foreigner  as  (iefenda/ni  (d/fendev/r)  (b)  in  a  suit  Here,  again, 
the  Roman  Law  furnishes  the  maxim  which  lies  at  the  root  of 
all  international  and  of  most  domestic  jurisprudence  on  this 
matter ;   that  maxim  is  actor  sequUur  forum  rei      The 


(if)  Massi. 

(x)  The  Novell,  cxii.  c.  ii.,  of  Justinian  probably  famishes  the  origin  of 
this  practice  and  policy  ;  it  is  entitled  ''  De  cautions  qua  ante  reorum 
citatianem  proutari  cUhet  ah  adored  It  may,  however,  as  M.  Demangeat 
thinks,  have  sprung,  independently  of  the  Roman  Law,  from  old  Teu- 
tonic usages. 

(y)  Code  CivUef  art.  16. 

Code  de  Procedure  Civile,  arts.  166,  425. 

(2)  Id  ef<,  if  he  be  "  porteur  d*un  titre  pare,^^    FaHiXy  s.  140. 

(a)  FcdiXy  1. 1.  xi.  c.  iL  s.  1. 

{h)  Cf,  FcdiXy  i.  t.  ii.  ch.  ii.  s.  3. 

T  T  2 
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English  Law  allows^  in  personal  actions^  no  exception  firom 
this  role :  wherever  the  defendant  is^  there  the  plaintiff  may 
sue  him.  It  is  tme,  that  to  this  proposition  is  generally 
added  by  writers  the  qualification,  that  the  d^fen/iannt  be 
domiciled  in  order  to  found  the  competency  of  the  tribunal, 
but  not  domiciled  in  the  strict  sense  of  the  term,  cmimo  et 
fadOy  with  intention  of  pergonal  residence ;  domiciled  in  ihb 
sense  of  com/morarU  appears  to  be  all  that  the  English  Law 
requires. 

DCCCXCIL  We  have  considered  generally  the  principles  of 
Law  applicable  to  the  foreigner  as  plaintiff  and  defendants  In 
this  consideration  it  has,  however,  been  assumed  that  the  other 
party  to  the  suit  was  a  native  subject,  or  a  person  entitied  to  be 
holden  as  such  for  the  purposes  of  the  suit  But  what  are  the 
principles  of  Law  applicable  to  a  suit  in  which  both  parties  are 
foreigTiers  f  The  answer  would  not  appear  to  be  difficult — 
namely,  the  same  principles  which  are  applicable  to  two 
subjectSL  Foreigners  who  are  admitted  to  reside  or  be  com- 
morant  within  the  limits  of  a  state,  and  permitted  to  contract 
obligations,  juris  gentium,  with  each  other,  cannot  be  denied 
the  right,  equally  juris  gentiuTn,  of  resorting  to  the  courts  of 
justice  of  the  country  for  the  purpose  of  enforeing  the  fulfil- 
ment of  such  obligationa  It  is  but  a  half  measure  of  justice, 
as  Mr.  Mas8^(o)  observes,  to  permit  the  foreigner  to  sue  a 
subject,  and  to  refuse  him  justice,  in  the  case  of  another 
foreigner. 

In  the  existing  state  of  societies,  all  obligations  juris 
gentiuTn  borrow  something  from  the  Municipal  Law :  "  £x 
hoc  jure  gentium  .  .  commerdum,  emptiones,  venditiones, 
locationes,  conductiones,  obligationes  institute,  exceptis  quibus- 
dam  quse  a  jure  civile  introductsa  sunt,"  (d)  is  the  language  of  the 
Digest  All  civilized  nations  but  France  act  toward  foreigners 
upon  the  principles  contained  in  this  passaga    Even  those 


(c)  Droit  Commercial,  t  ii.  s.  171. 
(cO  IHg.  1.  i  t.  i.  6. 
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who  maJTitain  that  foreigners  viAw  9e  are  confined  in  a  foreign 
state  to  the  power  of  entering  into  obligations  or  making  con- 
tracts/itria  gerdvu/m  only,  must  admit  that  there  must  be  some 
means  of  compelling  their  execution,  or  of  aflfording  redress  for 
their  non-fulfilment ;  for  to  permit  such  obligations  to  be  en- 
tered into  is  tacitly  at  least  to  treat  them  as  legal,  and,  if  legal, 
capable  of  enforcement ;  or  otherwise  the  foreigner  must  be 
permitted  to  do  justice  for  himself,  and  to  seek  as  he  best  can 
in  natural  law  that  redress  which  the  civil  law  denies  to  him.  (e) 
He  cannot  be  altogether  ex4ex. 

DCCCXCIII.  The  doctrine  stated  in  the  preceding  paragraph 
is  adopted  by  the  jurisprudence  of  every  civilized  state  but  one, 
that  one,  most  strange  to  say,  which  in  its  general  jurisprudence 
may  fairly  claim  pre-eminence  over  other  modem  nations, 
France.  That  state,  acting  upon  a  caricature  of  the  true  prin- 
ciple of  national  independence,  holds  that  it  has  no  civil 
jurisdiction  over  foreigners^  and  that  to  exercise  it  would  be  an 
infringement  on  the  rights  of  independent  statea 

The  French  tribunals,  therefore,  at  present  hold  themselves 
i/neompetent  to  entertain  suits  between  undomiciled  foreigners 
relating  to  peraondUy,  except,  indeed,  in  matters  of  com- 
merce. (/) 

This  extraordinary  departure,  no  less  ftx>m  the  duty  of  a  state 
towards  all  who  are  commorant  within  its  boundaries  than 
from  the  principles  of  international  comity,  has  provoked,  not 
unnaturally  perhaps,  measures  of  retorsion  (g)  in  various  states 
in  Austria,  Prussia,  Bavaria,  and  Wurtemberg. 


(e)  Maui,  ib, 

Fidix^  8.  146. 

(/)  Mcatiy  8.  167.  ^  Quant  auz  actions  personelles  et  mobilidres  la 
tendance  g6n6rale  de  la  jurispradence  actnelle  est  de  n'admettre  la 
competence  des  tribnnaux  fran^ais  entre  Strangers  d*une  manidre  ab- 
aoltie  qu*en  matidre  commerciale.  En  matidre  civile  et  mdme  pour  lea 
engagements  passte  en  IVanoe,  on  exige  que  les  tribunaux  fran^ais 
Boient  competents,  que  I'un  des  toangers  soit  domicilii  en  France  on  y 
jouisse  des  droits  civila.** 

{g)  See  vol.  iii.  p.  8,  of  this  work. 
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The  best  accredited  French  jorists  (h)  regtei  and  condemn 
this  Law,  which  has  been  made  by  the  deciaions  of  oonrts^  and, 
as  these  jurists  contend,  on  a  misapplication  or  misint^rpreta* 
tion  of  the  true  principles  of  jurisprudenca 

It  is,  perhaps,  in  consequence  of  these  opinions  that  the 
more  recent  decisions  in  France  have  shewn  a  tendency  to 
distinguish  between  contracts  made  abroad  and  contracts  made 
in  France  between  two  foreigners,  and  an  inclination  in  the 
latter  case  to  maintain  the  competency  (t)  of  the  French 
tribunals. 

The  exception,  founded  on  article  420  of  the  Code  de 
Procedure,  in  favour  of  commercial  matters,  and  the  decisions 
establishing  this  exception,  do,  in  fact,  condemn  the  rule.  The 
language  of  the  Gout  de  Cassation  establishing  this  exception 
is  remarkable:  ''Qu'il  s'agit  d'un  acte  de  commerce,  cons^ 
**  quemment  d'un  corUrat  du  d/roU  dea  gens,  soumis,  dans  son 
"execution,  aux  lois  et  aux  tribunaux  du  pays  oii  il  a  en 
•*lieu."  As  if  the  "droit  des  gens'*  was  not  equally  appli- 
cable to  all  contracts  entered  into  between  strangers  within  the 
territory  of  the  state.  How  much  more  liberal  and  just  is  the 
opinion  of  Pothier,  who,  speaking  of  the  community  of  goods 
between  married  persons,  observes :  "  Lorsque  des  ^trangers^ 
quoique  non  naturalist  mais  domicilii  en  France  sous  une 
coutume  qui  admet  la  communaut^  de  biens  sans  qu'il  soit 
besoin  de  la  stipuler,  y  contractent  manage  sans  passer  aucun 
contrat  de  mariage,  la  communaut^  legale  a  lieu  entre  ces 
personne&  II  est  vrai  que  ces  personnes  ne  sent  pas  capables 
du  droit  civil,  qui  n'a  6t6  ^tabli  que  pour  les  dtoyens,  tel  que 
le  droit  des  testamens,  des  successions,  du  retrait  lignager ; 


(A)  MoMti,  8. 167. 

Faiiix,  B.  146. :  ''  Quant  aux  r6clamationB  qu*un  Stranger  peat  avoir 
H  exercer  oontre  un  autre  6tranger  la  loi  FranQaiae  diffiire  de  celui  da 

presque  tous  lee  autres  payl  civilises Cette  jurispradence 

.    .    .    .  nous  semble  oontraire  au  droit  dee  gens  Europ^en.** 

See  also  s.  157. 

(0  See  note  (a)  by  Jf.  Dematigeat  to  Fcdix,  a  151,  p.  S9d,  t.  L 
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mais  elles  sont  capables  de  oe  que  appartiunt  au  droit  des  gens, 
tel  que  sont  toutes  les  conventiona  Ou  la  oommunaut^  legale 
n'est  fond^  que  sur  une  convention  que  les  personnes  qui 
contractent  manage  sont  prdsum^  avoir  eue  d'etablir  entre 
elles  une  communaut^,  telle  que  la  loi  de  leur  domicile 
Tetablit ;  supra,  xl  10 ;  de  laquelie  convention,  de  mdme  que 
de  toutes  les  autres  conventions,  les  Strangers  sont  capablea 
La  communaut^  legale  peut  done  avoir  lieu  entre  ces  per-^ 
sonnes ;  k  plus  forte  raison  la  oonventionnelle.  (k) 

Questions  of  status  (d'dtaC)  between  foreigners,  the  French 
courts  decline  to  entertain  also,  on  the  ground  that  they 
relate  to  matters  of  public  order  of  a  foreign  country.  (2)  The 
French  courts  have  also  considered  themselves  incompetent  to 
entertain  a  suit  for  separation  on  behalf  of  a  foreign  wife  ;  but^ 
according  to  later  decisions,  it  would  seem  that  such  a  suit  on 
the  part  of  the  wife  will  be  entertained  by  them  when  the  de- 
fendant is  a  foreigner  authorized  to  establish  his  domicil  in 
France,  and  the  defendant  can  only  avoid  their  jurisdiction  by 
proving  i/n  limvne  Utis  that  he  is  domiciled  in  a  foreign  state. 
M.  Demangeat  observes,  that  the  court  ought  to  go  further 
and  entertain  suits  of  this  kind  between  foreigners  merely 
resident  (simplemerU  risidenC)  in  France,  inasmuch  as  these 
cases  concern  the  public  order  of  the  state  in  which  they 

reside,  (m) 

The  French  courts  also  consider  themselves  incompetent  to 

adjudicate  upon  questions  of  nullity  of  marriages  between 

two  foreigners,  (n)  and  upon  other  matters  of  the  like  kind. 

They  have  also  refused  to  adjudicate  on  succession  to  the 

moveable  property  {pu/rememt  mobiliire)  of  an  undomiciled 

foreigner  dying  in  France,  (p) 


(k)  Pothier  0euvre9-HU  Traiti  de  la  CommunauU^  premidre  partie, 
chapitre  premidre,  article  premi^. 
{D  Fodix,  s.  15S. 

See  the  recent  English  statute  21  <fe  22  Vidoria,  c  93  (1858). 
(m)  Fcdix,  s.  158  ;  note  by  M,  Demangeat. 
(n)  Ibid. 
(o)  Vide  ante  (chap,  xxvi.)  as  to  what  constitutes  moveable  property. 
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DCCCXCIY.  The  kingdoms  of  Belgium  flad  the  Two 
Sicilies  have  adopted  the  Frendi  practices  upon  this  point 
Holland,  PrassLa^  and  some  other  Qerman  states  are  more 
liberal,  and  open  the  tribunals  of  justice  to  two  foreigners  as 
to  two  natives. 

DCCCXCV.  England  exactly  reverses  the  practice  of 
France  in  this  matter ;  and  in  admitting  one  foreigner  to  sua 
another  for  the  breach  of  an  obligation  contracted  abroad^  it 
goes  beyond  the  most  liberal  aspirations  of  the  French  jurists. 
The  practice  of  England  must  be  stated  at  some  length. 

DCCCXCVI.  And,  first,  with  respect  to  the  Common  Law. 
*'  Actions,"  Mr.  Serjeant  Stephen  observes,  "  are  either  local  or 
tromsUory ;  the  former  being  founded  on  such  causes  of  action 
as  necessarily  refer  to  some  particular  locality,  as  in  the  case  of 
trespasses  to  land ;  the  latt^  on  such  causes  of  action  as  may 
be  supposed  to  take  place  anywhere,  as  in  the  case  of  tres* 
passes  to  goods,  batteries,  and  the  like.  Beal  actions  are 
always  in  their  nature  local — personal  are  for  the  most  part 
transitory.  Between  local  and  transitory  actions  there  is  this 
important  distinction— *that  the  former  are,  as  the  general 
rule,  tried  in  the  proper  county  where  the  cause  of  action  arose 
and  by  a  jury  of  that  county;  the  latter  may  be  tried  in  any 
county,  at  the  discretion  (in  general)  of  the  plaintiff.  It  fol- 
lows from  this,  that  when  an  injury  is  committed  out  of 
England,  and  its  nature  is  such  as  to  make  the  action  local,  no 
action  at  all  will  lie  for  its  redress  in  any  English  court  On 
the  other  hand,  where  the  nature  of  the  injury  is  such  that  the 
action  is  transitory,  such  action  will  lie  in  the  English  courts, 
whether  the  injury  was  committed  in  England  or  else- 
where." (p) 

DCCCXCVII.  Secondly,  with  respect  to  the  form  of  writ 
of  summons  against  a  defendant^  resident  out  of  the  jurisdiction, 
and  not  being  a  British  subject.  The  Common  Law  Procedure 
Act  (g)  gives  a  form  of  writ  in  this  case ;  and  the  proceedings 

ip)  Stephen's  Comm.  voL  iii.  451. 

(q)  a  19  of  15  <§  16  Victoria,  c.  76  (1852). 
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under  it  are  the  same  as  those  against  a  British  Bubject  who  is 
out  of  the  jurisdiction^  except  that  a  notice  of  the  writ  is  re- 
quired to  be  served  on  the  defendant,  instead  of  a  copy  of 
the  same ;  but  the  notice  gives  the  same  information  as  the 
copy.  After  service  of  this  notice,  or  leave  to  proceed  without 
personal  service,  the  same  proceedings  may  be  taken  as  in  the 
case  of  a  British  subject  out  of  the  jurisdiction,  (r) 

DCCCXCVIIL  Thirdly,  with  respect  to  security  for  costs  in 
the  case  of  a  foreigner,  the  Common  Law  courts  have  holden 
that  they  will  not  require  security  for  costs  to  be  given  by  a 
plaintiff  who  is  a  foreigner  and  usually  resident  abroad,  if  at 
the  time  he  is  actually  in  this  country,  (a)  and  that  it  is  not 
sufficient  ground  for  requiring  security  for  costs,  that  the 
plaintiff,  a  foreigner,  lately  came  to  England,  having  no  family 
connections  or  permanent  abode  in  it,  and  likely  soon  to  leave 
it ;  if  it  be  not  sworn  that  he  has  a  permanent  residence 
abroad  (t) 

DCCCXCIX  The  courts  of  Equity  have  laid  down  a  general 
rule  (it)  that  all  persons  not  lying  under  certain  disabilities,  are 
entitled  to  maintain  a  suit  as  plaintiffs  in  the  Court  of 
Chancery.  This  rule  is  not  affected  by  the  circumstance  of 
their  being  resident  out  of  the  jurisdiction  of  the  court, 
unless  they  be  alien  enemies,  or  are  resident  in  the  territory  of 
an  enemy  without  a  license  or  authority  from  the  Government 
hera 

In  order,  however,  to  prevent  the  defendant  from  being 
defeated  of  his  right  to  costs,  it  is  a  rule,  that  if  the  plaintiff 
in  a  suit  is  resident  abroad,  the  court  will,  on  the  application 
of  the  defendant,  order  him  to  give  security  for  the  costs 


(r)  SmUh's  Action  at  Law,  hy  Prentice  (ed.  1857),  p.  66. 

{$)  Tambisco  v.  Pacijico,  7  Exeh,  Rep.  816 ;  21  Law  Joum.  {Exeh.)  276. 
The  principle  of  this  judgment  was  acted  on  bj  the  judge  of  the  Probate 
Court  in  the  case  of  Crispin  v.  Bell  <#  Bell  in  the  year  1860. 

(0  Drtmmond  v.  TiUinghiet,  16  Q.  B.  Rep.  740 ;  15  Juriet,  384  (1851). 

(«)  DanidTe  Chancery  Practice,  ed.  Headlam,  ▼ol.  i.  p.  31,  sect  6 ; 
^'  Persons  residing  out  of  the  jurisdiction,*^ 
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of  the  suit  and,  in  the  meantime,  direct  all  proceedings  to  be 
stayed.  («) 

DCCCC.    From  analogy  to  the  course  adopted  where  the 
plaintiff  is  resident  out  of  the  jurisdiction,  the  Courts  of  Equity 


(a?)  Barker  v.  LidweU,  1  Jones  A  Lot.  703. 

See  further,  as  to  giving  security  for  costs,  the  foUowing^cases  : 

Player  v.  Anderson,  15  Sim,  104 ; 

Sihbering  v.  Earl  of  Balcarras,  iDeG.d:  JSfm.  683 ; 

Fox  y.  Blew,  6  Maddocks,  148  ; 

Cliffe  y.  WUkineoTiy  4  Sim,  124 ; 

Lautour  v.  Holcombe,  1  Ph.  264 ; 

MaJUmey  y.  Smith,  1  M'Cld,  <k  Y.  213 ; 

MuUeU  V.  Christmas,  2  Ball  <&  BeaUy^s  (Irish)  Rep.  422;  vide  etiam, 
Stackpole  y,  CaUaghan,  I  Ball  d:B,f>m\ 

HiUy.  Beardon,  Mad,  dh  Geld,  46; 

Ker  V.  Duchess  of  Munster,  Bunbury's  Rep,  35  (1718)  ; 

Winthorp  y.  Royal  Exch.  Ass.  Comp,  1  Dick,  282  ; 
Walker  v.  Easterhy,  6  Ves,  612; 

Evelyn  v.  Chippendale,  9  Sim,  497 ; 

Col^rook  y.  Jones,  1  Dick.  164 ; 

Lord  Aldborouffh  y.  Burton,  2  M.  d:  K.  401; 

LiUie  y.  LiUie,  2  M.dK.  404; 

Vincent  y.  Hunter,  6  Hare,  320 ; 

M'Oregor  y.  Shaw,  2  De  Gex  <f?  ^m.  360  ; 

WaUeeu  v.  iSi^m,  Z  De  Oex  <h  Sm,  516; 

(?r00n  V.  Chamock,  2  Brovm's  C.  C,  371 ;  &  C7. 2  Cbo;,  284;  S.  C.  1  F«Hy, 
jtt».  396 ; 

Hoby  v.  Hitchcock,  5  Ves.  699; 

Blakeney  y.  Dufaur,  2  />«  (?«r,  J/ioicn.  S  Oor,  771 ; 

Miffliorucei  v.  Migliorueci,  1  Dicken^s  Rep.  147 ; 

Oai^  v.  ^o&on,  2  Brown's  C.  C.  609;  ^Inon.  10  FeM^,  287.  But  filing 
a  demurrer  before  moving  for  security  has  been  deemed  no  waiver  of 
the  right :  WaUeeu  y.  Billam,  Z  De  Qex  <&  Sm.  516 ; 

Mason  v.  Gardner,  2  Brown^s  C.  C.  edit.  Belt,  609,  iMtis; 

DyoU  V.  Dyott,  1  Mad.  187 ;  and  see  Wythe  v.  Mice,  11  JStov.  99; 

Exparte  Seidler,  12  ^S'm.  106; 

^(2am9  V.  Colethurst,  2  Anstruther,  552 ; 

/SSstto  V.  jETanxm,  5  Ves.  261 ; 

Harvey  v.  «/a<;o6,  1  ^ar?».  (6  ^^  159;  and  see  Badddey  v.  Harding^ 
Mad.  df  Gal.  214. 
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will,  upon  application,  restrain  an  ambassador's  servant, 
whose  person  is  privileged  from  arrest  by  the  7  Ann.  c.  12, 
from  proceeding  with  his  suit  until'  he  has  given  security  for 
costs,  iy) 

DCCCCL  All  states  are  agreed,  France  inclusive,  that  it  is 
competent  to  them  to  exercise  jurisdiction  over  foreigners  in 
the  matter  of  immoveable  property  (jm/movahlea  pv/rement 
T^eUea  ou  mixtes)  situated  within  the  territory,  (z)  Accord- 
ing to  French  Law,  the  question  as  to  the  immoveable  property 
must  be  the  principal  question,  and  not  an  accessory,  (a) 

Judgment  obtained  in  the  state  of  the  domicil  of  two 
foreigners  may  be  put  in  force  by  aid  of  the  French  courts  to 
affect  moveable  property  in  France  (6) 

Provisional  measures,  (c)  (mesurea  conservoUricea  ou  pro- 
visoirea)  having  for  their  object  to  secure  the  safety  of  person 
or  property  of  foreigners,  are  within  the  competence  of  the 
French  courts,  (d) 

So  if  the  necessity  of  adjudicating  upon  a  civil  matter 
between  foreigners  arises  out  of  a  criminal  matter  (matHre 
crvmvneUe,  correctioneUe  de  police),  it  is  within  the  compe- 
tence of  the  French  tribunal  (e) 

DCCCCII.  These  peculiarities  of  French  jurisprudence  have 
been  more  especially  dwelt  upon,  because  the  French  code  and 
the  French  practice  have  influenced  and  influence  many  con- 
tinental states. 


(i/)  Anon.  If  OS,  175. 

Ooodwin  v.  Archer^  2  J.  WiSianu,  452. 

AdderUy  v.  iS^t^A,  1  Dick.  355. 

{z)  Fmlix,  8.  160. 

(a)  /ft. 

(6)  Ih,  8.  161. 

(c)  The  absence  of  any  such  general  power  in  the  English  courts  is 
much  to  be  lamented,  though,  to  a  certain  extent,  it  will  be  seen  that 
the  end  is  attained  by  the  process  of  injunction. 

(cO  FceLix,  162. 

(e)  76. «.  165. 
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DCiCCCIIL  The  peculiar  status  of  ambaflBad<«8,  their 
ezterritorial  privileges  and  immunities  from  the  civil  and 
criminal  law  of  the  state  in  which  they  represent  the  person 
of  a  foreign  sovereign,  have  been  fully  discussed  in  a  former 
volume  of  this  work.  (/) 


(/)  2  vol.  ch.  viL  viiL 
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CHAPTER  XLV. 

LAW     OF     PROCJEDUBE — LEX     FORI — ^EVIDENCE,     DIEFERENT 
KINDS  OP — PROOF  OF  FOREIGN  ACTS — OF  FOREIGN  LAW. 

DCCCCIY.  It  ougbt  to  be  a  canon  of  International  Law 
that^  wherever  a  foreign  tribunal  is  rightly  seised  of  a  cause, 
and  is  in  the  exercise  of  a  lawful  jurisdiction,  the  mode  of 
proof  and  the  rules  of  evidence  which  that  tribunal  adopts 
should  not  be  questionable  before  any  other  forum.  It  is  a 
consequence  of  the  well-established  rule  of  comity,  "  de  his  quae 
"  pertinent  ad  litis  ordinationem  inspidtur  locus  judiciL"(a) 
An  exception  to  this  canon  might,  no  doubt,  be  furnished  by 
a  case  in  which  the  plain  rules  of  natural  justice  have  been 
violated ;  but  such  an  exception  it  is  hardly  safe  to  contem- 
plate, and  no  practical  rule  can  be  built  upon  it  (b) 

DCCCCV.  But  when  the  jurisdiction  of  a  tribunal  is  duly 
founded,  a  question  may  arise  as  to  what  proof  it  ought  to 
receive  as  sufficient  with  respect  to  an  act  done  in  a  foreign 
state.  Is  it  the  proof  which  the  foreign  state  would  deem 
sufficient?  or  that  which  the  technical  rules  of  the  forv/m 
which  has  cognizance  of  the  cause  require  ? 

It  may  be  worth  while  to  consider  some  principles  generally 
admitted  by  jurists  upon  this  subject 

DCCCCVL  Every  code  of  Laws,  ancient  and  modem,  the 
Boman  Law,  the  Canon  Law,  the  Codes  of  modem  states, 
have  admitted  the  following  various  classes  of  proof,  (c) 

1.  The  proof  by  a  written  instmment  (preuve  lUMrale). 

2.  The  proof  by  witnesses  {preuve  testimoniale). 


(a)  Vide  antey  citation  from  Bartolw^  p.  242. 
lb)  Fcdix,  ii,  s.  369. 
(c)  F<dix^  L  ii.  t  iii. 
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3.  The  proof  by  the  oath  of  the  party  to  the  suit 

4.  The  proof  by  presumption  {par  presomption). 

5.  The  particular  kind  of  proof  afiTorded  in  matters  of  com- 
merce by  the  account  books  of  persons  engaged  in  trade  (livres 
dee  c<ymmergcmt8)y  which  is  perhaps,  strictly  speaking,  a 
branch  of  the  first  division,  which  has  been  mentioned. 

DCCCCVIT.  With  respect  to  the  proof  by  a  written  instru- 
ment (preuve  litterale),  this  species  of  proof  is  generally 
admitted  by  all  civilized  statea  If  therefore  a  question  arises 
before  the  tribunal  of  one  state,  in  which  an  instrument  written 
in  another  state  is  produced  as  evidence,  it  is  never  rejected 
because  such  a  kind  of  evidence  is  inadmissible,  though  the  ex- 
ternal form  of  the  instrument  and  the  solemnities  relating  to 
it  may  be  made  the  subject  of  examination.  But  before  this 
examination  can  be  instituted,  or  the  written  instrument  re- 
ceived as  evidence,  a  burden  lies  upon  the  party  producing  it 
to  show  that  the  instrument  has  been  executed,  or  is  in  com- 
formity  with  the  Law  of  the  place  in  which  it  was  written. 

£y  what  means  this  burden  of  proof  shall  be  discharged  is 
a  question  for  the  lex  fori  to  decide 

"  The  peculiar  rules  of  evidence,"  Mr.  Taylor  observefl; 
"  adopted  in  one  country,  whether  established  by  the  practice 
"  of  its  courts,  or  enacted  by  the  legislature  for  the  govem- 
''  ment  of  those  courts,  CEumot  be  extended  to  regulate  the 
*'  proceedings  of  courts  in  another  country,  when  transao- 
"  tions,  which  took  place  in  the  former  country,  become  the 
"  subject  of  investigation  in  the  latter,  (d)  For  instance,  if 
*'  the  assignees  of  a  bankrupt  under  an  English  fiat  were  to 
"  bring  an  action  in  Calcutta  against  a  debtor  of  the  bankrupt^ 
*'  and  the  pleas  were  to  put  in  issue  the  bankruptcy  and  the 
"  assignment,  the  aBSrmative  of  these  issues  could  not  be 
"  proved  by  producing  copies  of  the  proceedings  in  the  Bank- 
"  ruptcy  Court,  purporting  to  bear  the  seal  of  that  courts 


(d)  Clark  v.  MvUickf  1  Moore^s  Privy  Council  Rep,  279,  per  Lord 
Brougham. ' 
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''  and  to  be  signed  by  the  clerk  of  enrolments ;  for,  although, 
"  by  the  statutes  relating  to  bankruptcy,  such  evidence  would 
"  be  suflScient  in  English  courts  of  justice,  it  would  not  even 
''  be  admissible  in  India,  as  the  acts  do  not  extend  to  that 
^  country,  (e)  Again,  although,  by  the  Scotch  Law,  all  instru- 
<"  ments  prepared  and  witnessed  according  to  the  provisions  of 
''  the  act  of  1681,  are  probative  writs,  and  may  be  given  in 
"  evidence  without  any  proof,  yet  still,  if  it  were  required  to 
"  prove  on^  of  these  Scotch  instruments  in  an  English  courts 
'^  its  mere  production  would  not  sufiSce,  but  it  would  be 
''  necessary  to  call  one  or  other  of  the  attesting  witne88e&(/) 

''  The  case  of  Brovm  v.  Thornton,  (g)  is  another  illustration 
"  of  this  rule.  There,  a  charterparty  had  been  entered  into 
"  at  Batavia^  and,  in  accordance  with  the  Dutch  Law,  which 
''  prevails  in  that  colony,  the  contract  had  been  written  in  the 
''  book  of  a  notary,  and  a  copy  sealed  by  the  notary  and 
"  countersigned  by  the  Governor  of  Java,  had  been  delivered 
**  to  each  of  the  parties.  In  the  courts  of  Java,  the  contract  is 
'^  proved  by  producing  the  notary's  book ;  but  in  all  other 
'*  Dutch  courts,  the  copies  are  received  as  due  evidence  of  the 
''  original  Under  these  drcumstanoes,  the  plaintiff  in  an 
"  English  court  tendered  his  copy  of  the  charterparty  as 
''  evidence  of  the  contract,  but  the  court  held  that  it  was 
**  inadmissible,  on  the  ground  that  English  judges  could  not 
"  adopt  a  rule  of  evidence  from  foreign  court& 

"  Several  other  cases  could  be  cited  to  the  same  effect ;  (h) 
"  and  in  all,  the  distinction  is  recognized  between  the  cause  of 
"  action^  which  must  be  judged  of  according  to  the  Law  of 
"  the  coimtry  where  it  originated,  and  the  mode  of  proceeding^ 
''  including,  of  course,  the  rules  of  evidence,  which  must  be 


(«)  Clark  V.  Ifuaick,  3  Moore's  Privif  Council  Bep.  262,  280. 
(/)  Totes  V.  Thomson,  3  Clark  <ft  Fin.  677,  580,  et  seq.,  per  Lord 
Brougham. 
(g)  6  Adolphus  <k  EUis,  186. 
(A)  Don  V.  Lipmann,  6  dark  d:  Fin.  1,  13—17. 
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'^  adopted  as  it  happens  to  exist  in  the  coantry  where  the 

"  action  is  brought."  (i) 

DCCCCYIII.  A  recent  English  statute  has  greatly  facili- 
tated the  proof  of  foreign  judgments  and  acts  of  state  by 
enacting,  that  "  all  proclamations^  treaties,  and  other  acts  of 
*^  state  of  any  foreign  state,  or  of  any  British  colony,  and  all 
''judgments,  decrees,  orders,  and  other  judicial  proceedings  of 
"  any  court  of  justice  in  any  foreign  state,  or  in  any  British 
"  colony,  and  all  affidavits,  pleadings,  and  other  legal  docu* 
''  ments  filed  or  deposited  in  any  such  court,  may  be  proved 
"  in  any  court  of  justice,  or  before  any  person  having  by  law 
*'  or  by  consent  of  parties  authority  to  hear,  receive,  and 
**  examine  evidence,  either  by  examined  copies  or  by  copies 
"  authenticated  as  hereinafter  mentioned :  that  is  to  say,  if  the 
''  document  sought  to  be  proved  be  a  proclamation,  treaty,  or 
*'  other  act  of  state,  the  authenticated  copy  to  be  admissible 
"  in  evidence  must  purport  to  be  sealed  with  the  seal  of  the 
"  foreign  state  or  British  colony  to  which  the  original  docu- 
"  ment  belongs ;  and  if  the  document  sought  to  be  proved  be  a 
"judgment,  decree,  order,  or  other  judicial  proceeding  of  any 
"  foreign  or  colonial  court,  or  an  affidavit,  pleading,  or  other 
"  legal  document  filed  or  deposited  in  any  such  courts  the 
'^  authenticated  copy  to  be  admissible  in  evidence  must  pur- 
''  port  either  to  be  sealed  with  the  seal  of  the  foreign  or 
"  colonial  court  to  which  the  original  document  belongs,  or,  in 
"  the  event  of  such  court  having  no  seal,  to  be  signed  by  the 
*'  judge,  or  if  there  be  more  than  one  judge,  by  any  one  of  the 
''  judges  of  the  said  court,  and  such  judge  shall  attach  to  his 
"  signatiure  a  statement  in  writing  on  the  said  copy  that  the 
"  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the 
'^  aforesaid  authenticated  copies  shall  purport  to  be  sealed  or 
"  signed  as  hereinbefore  respectively  directed,  the  same  shall 
'*  respectively  be  admitted  in  evidence  in  every  case  in  which 


(0  Smith's  Leading  Ccues^  167 ;  see  also,  Slory,  as.  629,  636. 
Taylor*s  Law  of  Evidence,  vol.  i.  p.  46. 


ENGLAND— PROOF  OF  FOREIGN  LAW.        657 

*^  the  original  document  could  have  been  received  in  evidence, 
^'  without  any  proof  of  the  seal  where  a  seal  is  necessary,  or  of 
"  the  signature,  or  of  the  truth  of  the  statement  attached 
"  thereto,  where  such  signature  and  statement  are  necessary, 
^*  or  of  the  judicial  character  of  the  person  appearing  to  have 
**  made  such  signature  and  statement"  (k) 

DCCCCIX.  Upon  the  principle  contained  in  the  preceding 
sections,  the  lex  fori  must  always  decide  what  kind  of  proof  it 
will  require  of  the  existence  and  the  meaning  of  a  foreign  law. 
The  English  rule  upon  this  subject,  stated  generally,  ({)  is  that 
it  must  be  proved  by  calling  as  a  witness  a  foreign  advocate  or 
jurist,  or  one  who  is  peritua  virtute  ojfficii  in  the  knowledge 
of  that  foreign  Law,  and  that  in  each  case,  because  it  is 
possible  that  the  lex  fori  may  have  changed  since  it  was 
proved  in  a  former  case,  however  recent  (m) 

In  the  case  of  Dalryw/pU  v.  DcUrymple,  nevertheless, 
Lord  Stowell  said,  "  The  authorities  to  which  I  shall  have 
*'  occasion  to  refer  are  of  three  classes :  first,  the  opinions  of 
"  learned  professors  given  in  the  present  or  similar  cases ; 
"  secondly,  the  opinions  of  eminent  writers  bs  deUvered  in 
^*  books  of  great  legal  credit  and  weight ;  and  thirdly,  the 
"  certified  adjudication  of  the  tribunals  of  Scotland  upon  these 
"  subjecta  I  need  not  say  that  the  last  class  stands  highest 
"  in  point  of  authority,  where  private  opinions,  whether  in 
"  books  or  writing,  incline  on  one  side,  and  public  decisions 
"  on  the  other,  it  will  be  the  undoubted  duty  of  the  court, 
"  which  has  to  weigh  them,  aia/re  decisis"  (n) 

And  in  Bremer  v.  Freemcm  (1857),  the  Judicial  Committee 
of  the  Privy  Council  held  itself  at  liberty  to  form  an  opinion 
on  the  articles  cited  from  the  Code  Napoleon,  (o) 


{k)  14  d!  15  Victoria,  c.  99,  s.  7. 

(I)  Taylor  on  Evidencey  s.  1042. 

(m)  M'Cormick  v.  OameU  (1854),  De  Qex  &  Mc  NaghUn  &  OorchtCt 
Htp,  278. 

(n)  Ikdrymple  v.  DalrympUy  Covuittory  Rep.  vol.  ii.  p.  81. 

(o)  Moon'*  P.  C.  Rep,  voL  x.  p.  306;  see alao iSuMer  Peerage  Com,  IJ 
Clk.  A  Fin.  Rep.  114-  117;  Nelson  v.  Lord  Bridporty  8  Beav.  Rep.  527. 

VOL.  IT.  U  U 
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DCCCCX.  The  English  lex  fori  requireB  that  the  witneeB 
who  is  to  -prove  foreign  law  shall  be  either  a  legal  person  or  in 
an  official  situation,  which  requires  for  the  due  execution  of 
its  duties  a  competent  knowledge  of  that  Law ;  but  with 
respect  to  a  foreign  usage  or  cuetom,  any  witness  acquainted 
with  the  fact  would  probably  be  considered  comp^^e^t  (p) 

DCCCCXX  With  respect  to  the  effect  of  books  kept  by 
commercial  persons  as  ftimishing  evidence,  Savigny  (q)  adopts 
the  epinion  of  the  Supreme  Court  of  Appeal  of  Casse],  namely, 
that  the  Law  of  the  place  where  the  books  are  kept  should 
decide  as  to  their  admissibility  and  credibility  aa  eyideace. 
He  admits  that,  inasmuch  as  this  kind  of  proof  belongs  to  the 
Law  of  procedure,  it  ought,  properly  speaking,  to  be  governed 
by  the  Law  of  the  forum,  which  exercises  jurisdiction  over  the 
matter ;  but  in  this  case  the  proof  is  inseparably  bound  up 
with  the  form  and  efficacy  of  the  transaction  itself.  The 
foreigner  who  deals  with  a  trader  whose  establishment  is  in  a 
state,  the  law  of  which  admits  the  books  of  the  trader  as 
evidence,  subjects  himself  voluntarily  to  that  law. 

DCCCCXII.  The  proposition,  that  a  written  instrument 
cannot  be  impugned  upon  grounds  which  are  not  authorised 
by  the  lex  loci  where  it  was  made,  is  followed,  according  to 
Fselix,  by  the  necessary  consequence  that  no  proof  can  be 
admitted  in  a  foreign  state  relative  to  the  validity  of  that 
instrument,  other  than  that  which  would  hav^  been  admitted 
by  the  lex  loci  of  the  State  in  which  it  wa^  made.  Thusy  in 
France  it  is  not  permitted  to  adduce  proof  by  witnesses  to 
impugn  the  contents  of  a  written  instrument,  or  to  prove  what 
was  said  before  or  after  its  execution  ;  and,  therefore,  if  an 
instrument  executed  in  France  were  tp  be  the  subject  of 
litigation  in  another  State — Prussia^  for  instance — ^where  a 
contrary  rule   prevails,  and  where   such  oral   testimony  is 


<■  I  I 


(p)  Susaex  Peerage  Case,  11  Clk,  ds  FitK  R^  124. 
Toiylar  on  Evidence,  ss.  10,  43. 
{q)  R,  R.  viii.  8.  381,  iii. 
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adminible,  it  ooghty  AevertbeleBB,  not  t6  be  admitted  kk  the 
case  of  an  instrument  executed  in  France,  (f  )  Thid  point  will 
presently  be  further  considered  in  the  diacuaaion  on  oral 
evidence, 

DCCCCXIIL  When  the  place  of  execution  is  ante  deter- 
nxined,  the  law  of  that  place  ought  to  gotem  both  the 
question  of  the  external  formalitiefli  and  the  question  of  the 
authenticity  of  the  act  or  instrument :  **  il  est  du  droit  dee  gens^^' 
the  authors  of  the  Nouvea/iA  Denisart  say,  ^  que  ee  qui  est  au- 
"  thentiqne  dans  un  pays  le  soit  chez  toatee  led  nations/'  (a) 
The  importance  of  this  propoaition  derives  lustration  from  the 
great  dififiarenoe  which  exists  in  the  lawa  of  Stated,  both 
relatively  to  the  peraona  charged,  aa  public  offioera,  such  as 
notaries  or  tabelHona,  with  the  execution  of  contracts,  testa- 
menta,  and  the  like  inatrumenta,  and  also  relatively  to  the 
degree  of  faith  which  shall  be  given  to  thmr  acta  (t) 

DCCCCXIV.  In  accordance  with  tiie  principle  which  has 
been  stated,  an  Englidi  court  has  holden,  that  an  erasure 
in  a  foreign  affidavit  in  the  recital  of  a  death,  the  certifi- 
cate of  which  was  proved  as  an  exhibit^  was  immaterial, 
notwithstanding  the  notary,  before  whom  the  affidavit  was 
sworn,  had  not  affixed  his  initials  to  the  erasure  >  and,  in  a 
case  in  which  it  was  proved  that  the  practice  of  verifying  the 
mark  of  a  marksman  in  an  affidavit  sworn  abroad  did  not 
require,  as  in  this  coimtry,  the  notary  to  insert  in  the  jurat 
that  ''the  witness  saw  the  deponent  make  his  mark/' — 
it  was  holden.  that  the  omission  of  these  words  was  imma- 
terial, (u) 

DCCCCXV.  Secondly,  with  respect  to  oral  procf  by  wUr 
nesaea  (u)  (preuve  teabimoniale),  very  material  differences  exist 


(r>  Fcdix,  8. 227. 

(i)  76u2,s.22& 

(0  Ilfid,  8.  238. 

(tf)  Savage  v.  HuieMtwm  (  7.  a  Woody  1863),  EquUy  JUparU,  vol.  iiL 

p.  36a 
(;r)  For  the  Boman  law  on  documentary  evidence  aee  Dig.  xxii.  4. 
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in  ihe  practice  and  laws  of  different  States  npon  this  subject 
It  may  frequently  happen  that  a  party  to  a  suit  loses  his 
cause  in  one  State  on  account  of  tiie  inadmissibility  of  evi- 
dence before  the  tribunals  of  that  State  which  would  have 
been  admitted,  and  by  its  admission  have  secured  his  success 
before  the  tribunals  of  another  State.     Upon  the  hypothesis 
that  each  forum  must  exclusively  enforce  its  own  rules  of 
evidence,  it  requires  but  a  slight  acquaintance  with  the  laws 
and  practice  relative  to  evidence  in  England,  France,  Ger- 
many, and  Spain,  to  be  aware  how  often  it  must  be  of  vital 
consequence  to  the  suitor  to  ascertain  before  what  tribunal  his 
suit  will  be  instituted.     It  is,  in  truth,  of  the  utmost  importance 
that  a  general  rule  of  comity  should  prevail  with  respect  to 
what  law  should  govern  the  admissibility  of  evident  re- 
lative to  an  act  done  abroad     There  are  two  well-established 
categories  under  which  jurists  rank  all  matters  relating  to 
forensic  proceedings,  namely,  ea  quce  litis  formam  cancer- 
munt  ac  orddnationem,  and  ea  quw  spectwrd  decisoria 
ecmeca  et  Utis  dedeionem.     Under  which  of  these  two  cate- 
gories the  admissibility  of  evidence  should  be  placed,  is  perhaps 
the  most  embavrassing  question  which  can  be  found  within 
the  range  of  Private  International  Law. 

DCCCCXVI.  The  reasoning  of  Bocoo  (y)  on  this  subject 


Cod,  iv.  21,  *'  defide  tnarumentarum  et  amisHone  eorunC*  InttmmefUa 
in  its  general  sense  induded  every  kind  of  proof—oral  as  well  as  docu- 
mentary ;  but  in  its  more  usual  sense  documentary  proof  only.  It 
would  appear  from  a  curious  passage  in  Julus  Oelliu*  that  the  Boman 
judge  did  not  confine  the  party  to  any  particular  kind  of  proof^  or  insist 
in  any  case  upon  documentary  proof  alone.  A.  Gellius  sat  as  a  judge 
in  an  action  for  money  had  and  received,  but  the  plaintiff, "  neque 
Uibtdi$  neque  testtbus  id  factum  docebat^"  the  defendant  insisted,  and  it 
would  appear  legally,  that  evidence  on  the  character  of  the  parties 
would  not  be  taken, "  clamitabat  probari  apud  me  debere  pecuniam 
datam  conauetu  modis,  expensi  latione,  mmsa  rcUiombuM,  chirogrofihi 
exhibitione,  tabularum  obngnatume  {htiwm  ifUerceMume^  tx  quibut  m 
nuUd  re  probaretur,  dimitti  jam  se  oportere,  et  adversarium  de 
calumnift  damnari." — A,  OeUitu,  lib.  ziv.  c.  2. 
(if)  Cap.  xL  p.  363. 
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deserves  more  attention  than  it  appears  to  have  received. 
He  adopts  the  division  into  the  ordi/ruxtaria  and  the  deciaoria 
Utia,  and  argues  that  the  admissibility  or  inadmissibility  of  a 
certain  mode  of  proof,  the  consideration  whetiier  that  should 
or  should  not  be  allowed  to  be  established  by  oral  testimony, 
are  matters  which  have  no  small  effect  upon  the  decision  of  a 
cause,  inasmuch  as  it  often  happens  that  a  fact  or  proposition 
can  only  be  judicially  established  by  the  species  of  proof 
which  is  refused.  On  the  other  hand,  the  ascertainment  of 
the  particular  manner  and  form  in  which  the  testimony  should 
be  given — ^for  instance,  whether  it  should  be  given  in  the 
presence  of  one  party  or  of  both,  whether  openly  or  secretiy — 
relates  entirely  to  the  order  of  procedura 

It  is,  he  afterwards  observes,  a  firm  and  settled  principle  of 
international  jurisprudence  that  rights  duly  acquired  in  one 
State  should  not  be  subject  to  defeasance  in  another  State. 
But  if  the  foreign  magistrate,  whose  aid  is  sought  for  the 
enforcement  of  an  obligation,  may  reject  the  species  of  proof, 
which  the  parties  had  before  their  eyes  at  the  time  when  they 
contracted  the  obligation,  rights  duly  acquired  in  one  State 
may  not  only  be  altered  but  may  be  annihyated  in  another 
State.  A  party  to  the  obligation  naturally  contemplated,  at 
the  time  of  its  being  entered  into,  the  mode  of  proof  allowed 
by  the  lex  loci  contractus  as  capable  of  being  adduced  to 
elucidate  any  obscmity  in  the  terms  of  the  obligation  itselC 
He  provided  himself  with  no  other  proof:  if  that  should  turn 
out  to  be  the  only  proof  by  which  the  obligation  can  be 
sustained,  and  that  be  rejected  by  the  foreign  tribunals,  the 
obligation  itself  is  particularly  overthrown.  Therefore,  Bocco 
says,  the  foreign  tribunal,  which  has  to  enforce  the  contract^ 
ought  not  to  reject  a  species  of  evidence  which  the  law  of  the 
place  of  the  contract  would  have  admitted. 

DCCCCXVIL  Fselix  is  clearly  of  opinion,  and  is  supported 
by  the  highest  French  judicial  authorities,  that  the  lex  loci 
contractus f  and  not  the  lex  fori,  ought  to  decide  the  question 
of  the  admissibility  of  oral  evidence  to  sustain  or  impeach 
the  obligation;  inasmuch  as    the  question    relates   to  the 
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*^f&fid  de  la  oontostation/'  and  not  to  the  ^  forme  de  pro^ 

Faslix  citee  Story  (a)  and  Buige  (b)  as  exponents  of  the 
English  practioe,  and  as  agreeing  with  him  in  this  position-'* 
with  what  justioe  we  will  now  proceed  to  consider. 

DOCCCXYIIL  The  English  tribunals^  and  those  of  the 
North  American  United  States^  have  been  mnch  emfaar-* 
rassed  (c)  by  the  extreme  practical  diflBcoliy  of  distingfuish- 
ing  between  cases  in  whidi  the  admisuon  of  evidenoe  affects 
the  substance  and  meritB  of  the  cau8e»  and  those  in  which  it 
can  be  considered  as  solely  a  matter  of  procedure. 

Thus,  for  the  construction  and  mterpretation  of  written 
foreign  instruments,  it  seems  to  be  estabUshed  that  the  eyi-* 
dence  legia  loci  corUractua  must  be  received :  what  afuA 
evidence  is  must  be  proved,  like  all  foreign  law,  as  a  matter  of 
fact :  but  the  questions  as  to  the  competency  of  witnesses — aa 
to  whether  a  certain  matter  can  be  proved  by  written  or 
oral  testimony*— as  to  what  is  the  force  of  certain  evidence^ 
whether  it  proves  or  not  a  certain  fact— ^are  questions  belong 
ing  to  the  lex  fori;  and  the  usual  formulary  is,  that  the 
admission  and  the  rules  of  evidence  belong  to  the  ordinatorub 
liUs  and  are  governed  lege  fori,  and  not  lege  dafni<>Uii  or  lege 
looi  (xmtractue. 

DCCCCXIX.  «  The  cases,"  Lord  Justice  Clerk  Hope  (d) 
observed,  ''  must  be  rare  indeed  in  which  the  court  of  one 
cotmtry  can  be  called  upon  to  administer  justice  according  to 
the  law  of  evidence  or  prescriptions  obtaining  in  another 
country,  when  no  question  is  raised  as  to  the  forms  (e)  and 
requisites  of  the  written  instruments  or  the  exemplification  of 


(s)  Fcdix,  8.  233. 
(a)  Ibid.  8.  629. 
(P)  Ibid,  i,  p.  29. 

(c)  Story f  8.  636 :  **  This  most  embarrassing  and  as  jet  (in  a  great 
measure)  unsettled  class  of  questions." 
(rf)  RoherUon  ▼.  Burdekin,  1  Bo9^9  Comtn.  Oa.  818  (a.  d.  1843). 
(6)  Of.  SkfPyy  a  260  €2,  and  note. 
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them  in  another  ootmtry.  No  case  certainly  is  to  be  found  in 
the  English  or  Scotch  courtA  in  which  they  have  admitted  the 
proportion  that  they  ought  to  govern  their  enquiries  into  a 
TtuxMer  of  fact  by  the  law  of  evidence  of  another  country." 

DCCCCXX.  In  the  following  extracts  from  three  successive 
judgments  of  the  House  of  Lords,  it  will  be  seen  how  the 
vigorous  mind  of  Lord  Brougham  applied  itself  to  this  diffi- 
cult question,  and  the  steps  by  which  the  formulary  or  maxim 
above  mentioned  became  incorporated  into  English  juris* 
prudence. 

In  Taies  v.  Thomson,  (/)  a  case  in  which  a  question 
arose  in  Scotland  upon  the  vnterpretation  of  a  will  made  in 
England,  Lord  Brougham,  as  we  hi^ve  seen,  (g)  held  that  the 
testator  8  written  declarations  must  be  taken  with  respect  t(> 
the  English  law ;  and  that  it  followed  from  this  proposition 
that  those  declarations  of  intention  touching  that  property  were 
to  be  construed  as  they  would  be  construed  by  English  prin- 
ciples of  interpretation.  But  that  the  importing  of  the  foreign 
code  must  stop.  **  What  evidence,"  he  added,  "  the  courts  of 
another  country  would  receive,  and  what  reject^  is  a  question 
into  which  I  cannot  at  all  see  the  necessity  of  the  courts  of 
any  one  country  entering.  Those  principles,  which  regulate 
the  admission  of  evidence,  are  the  rules  by  which  the  courts 
of  every  country  guide  themselves  in  all  their  enquiries. 
The  truth  with  respect  to  men's  actions,  which  form  the 
subject-matter  of  their  enquiry,  is  to  be  ascertained  according 
to  a  certain  definite  course  of  proceeding ;  and  certain  rules 
have  established,  that  in  pursuing  this  investigation  some 
things  shall  be  heard  from  witnesses,  others  not  listened  to ; 
some  instruments  shall  be  inspected  by  the  jud^e,  others  kept 

governed  by  the  same  rules,  whatever  be  the  subject-matter  of 
investigation.    Nor  can  it  make  any  difference,  whether  the 


(/)  3  Cik,  df  FiwMay'9  R.  677-8. 
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facts  concerning  which  the  discussion  arises  happened  at 
home  or  abroad;  whether  they  related  to  a  foreigner  domiciled 
abroad,  or  a  native  living  and  dying  at  homa     As  well  it 
might  be  contended  that  another  mode  of  trial  should  be 
adopted,  as  that  another  law  of  evidence  should  be  admitted 
in  such  casea    Who  would  argue,  that,  in  a  question  like  the 
present^  the  Court  of  Sessions  should  try  the  point  of  £act  by 
a  jury  according  to  the  English  procedure,  or  should  foUow  the 
course  of  our  dispositions  or  interrogations  in  courts  of  equity, 
because  the  testator  was  a  domiciled  Englishman,  and  because 
those  methods  of  trial  would  be  applied  to  his  case,  were  the 
question  raised   here?      The  answer  is,  that  the   question 
arises  in  the  Court  of  Session,  and  must  be  dealt   vnith  by 
the  rules  which  regulate   enquiry  there.    Now,  the  law  of 
evidence  is  among  the  chief  of  these  rules;  nor  let  it  be 
said,  that  there  is  any  inconsistency  in  applying  the  English 
rules  of   construction    and    the    Scotch    ones    of    evidence 
to  the  same  matter,  in  investigating  facts  by  one  law  and 
intention  by  another.     The  difference  is  manifest  between  the 
two  enquiries ;  for  a  person^s  meaning  can  only  be  gathered 
fipom  assuming  that  he  intended  to  use  words  in  the  sense 
affixed  to  them  by  the  law  of  the  country  he  belonged  to  at 
the  time  of  framing  his  instrument    Accordingly,  where  the 
question  is,  what  a  person  intended  by  an  instrument  relating 
to  the  conveyance  of  real  estate  situated  in  a  foreign  countiy, 
and  where  the  lex  loci  rei  aitcB  must  govern,  we  decide  upon 
his  meaning  by  that  law,  and  not  by  the  law  of  the  country 
where  the  deed  was  executedy  because  we  consider  him  to  have 
had  that  foreign  law  in  his  contemplatioiL    The  will  of  April, 
1828,  has  not  been  admitted  to  Probate  here ;  it  has  not  even 
been  offered  for  proof,  so  that  there  is  no  sentence  of  any  com- 
petent jurisdiction  upon  it  either  way.     But  in  England  it 
would  never  be  received  in  evidence,  nor  seen  by  any  court ; 
neither  would  it  have  been  seen  if  it  had  been  proved  ever  so 
formally.     Our  law  holds  the  probate  as  the  only  evidence  of  a 
will  of  personalty,  or  of  the  appointment  of  executors;  in 
short)  of  any  disposition  which  a  testator  may  make,  unless  it 
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regards  his  real  estate.  Can  it  be  said,  that  the  Scotch  Court 
is  bound  by  this  rule  of  evidence,  which,  though  founded  upon 
views  of  convenience,  and,  for  anything  I  know,  well  devised, 
is  yet  one  which  must  be  allowed  to  be  exceedingly  technical, 
and  which  would  exclude  from  the  view  of  the  court  a  subse- 
quent will,  clearly  revoking  the  one  admitted  to  probate  ?  The 
English  courts  would  never  look  at  this  will,  although  proof 
might  be  tendered  that  it  had  come  to  the  knowledge  of  the 
party,  on  the  eve  of  the  trial.  A  delay  might  be  granted  to 
enable  him  to  obtain  a  revocation  of  the  probate  of  the  former 
will  It  is  absurd  to  contend  that  the  Court  of  Session  shall 
admit  all  this  technicality  of  procedure  into  its  course  of  judi- 
cature as  often  as  a  question  arises  upon  the  succession  of  a 
person  domiciled  in  England.  Again,  there  are  certain  rules 
just  as  strict,  and  many  of  them  not  less  technical,  governing 
the  admission  of  parol  evidence  with  ua  Can  it  be  contended 
that,  as  often  as  an  English  succession  comes  in  question 
before  the  Scotch  Court,  witnesses  are  to  be  admitted  or 
rejected  upon  the  practice  of  the  English  Courts  ?  nay,  that 
examination  and  cross-examination  are  to  proceed  upon  those 
rules  of  our  practice,  supposing  them  to  be  (as  they  may  possi- 
bly be)  quite  different  from  the  Scotch  rules  ?  This  would  be 
manifestly  a  source  of  such  inconvenience  as  no  court  ever 
could  get  over.  Among  other  embarrassments  equally  inextri- 
cable there  woidd  be  this ;  that  a  host  of  English  lawyers  must 
always  be  in  attendance  on  the  Scotch  courts,  ready  to  give 
evidence,  at  a  moment  s  notice,  of  what  the  English  rules  of 
practice  are,  touching  the  reception  or  refusal  of  testimony, 
and  the  manner  of  obtaining  it ;  for  those  questions  which,  by 
the  supposition,  are  questions  of  mere  fact  in  the  Scotch 
Courts,  must  arise  unexpectedly  during  each  trial,  and  must 
be  disposed  of  on  the  spot,  in  order  that  the  trial  may  proceed. 
The  case  which  I  should,  however,  put,  as  quite  decisive  of 
this  matter,  comes  nearer  than  any  other  to  the  one  at  bar ; 
and  it  may,  with  equal  advantage  to  the  elucidation  of  the 
argument,  be  put  as  arising  both  in  an  English  and  in  a  Scotch 
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Court    By  our  English  rules  of  eyidence  no  instrument  proves 
itself,  unless  it  be  thirty  years  old,  or  is  an  o£Soe  copy,  autho- 
rised by  law  to  be  given  by  the  proper  officer,  or  is  ihe 
*  London  Gazette,'  or  is  by  some  special  act  made  evidence, 
or  is  an  original  record  of  a  court  under  its  seal,  or  an  exempli- 
fication under  seal,  which  is  a  quasi  record.     By  the  Sootd 
law  all  instruments  prepared  aud  witnessed  according  to  the 
provisions  of  the  act  of  1681,  are  probative  writs,  and  may  be 
given  in  evidence  without  any  proof.     Now,  suppose  a  will  of 
personalty  or  any  other  instrument  relating  to  personal  pro- 
perty, attested  by  two  witnesses,  and  executed  in  England, 
according  to  the  provisions  of  the  Scotch  act,  is  tendered  in 
evidence  before  the  Court  of  Session ;  it  surely  never  will  be 
contended  that  the  learned  judges,  on  being  satisfied  diat  tlie 
question  relates  to  English  personal  succession,  ought  straigbtr 
way  to  examine  what  is  the  English  law  of  evidence,  and  to 
require  the  attendance  of  one  or  other  of  the  subecribiDg 
witnesses,  where  the  instrument  is  admissible  by  the  Scotch 
law  as  probative  ?    Of  this  I  can  have  no  doubt    But  suppose 
the  question  to  arise  in  England,  and  that  a  deed  is  execated 
in  Scotland  according  to  the  act  of  1681,  by  one  domiciled 
here,  would  any  court  here  receive  it  as  proving  itself,  being 
only  a  year  old,  without  calling  the  attesting  witnesses  t    ^^ 
would  have  a  strange  eflfect  to  hear  the  circumstance  of  there 
being  two  subscribing  witnesses  to  the  instrument,  which 
makes  it  prove  itself  in  the  Parliament  House  of  Edinbuigh, 
urged  in  Westminster  Hall  as  the  ground  of  its  admissioa 
without  any  parol  testimony.     The  court  would  inevitaWy 
answer,  'Two  witnesses;   then,  because  there  are  witnesaes, 
it  cannot  be  admitted  but  they  must,  one  or  other  of  them,  be 
called  to  prove  it'    The  very  thing  that  makes  the  instru- 
ment prove  itself  in  Scotland,  makes  it  in  England  necessary 
to  be  proved  by  witnesse&     I  have,  therefore,  no  doubt  what- 
ever, that  the  rules  of  evidence  fwrm  no  part  of  the  foreign 
law,  according  to  which  you  are  to  proceed  in  disposing  oi 
English  questions  arising  in  Scotch  Courts.'^ 
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DCCCCXXI.  In  the  leading  case  of  Don  v.  lipmann,  (g) 
Lord  Brougham  said : — 

^  No  one  will  contend,  in  terms,  that  the  foreign  rules  of 
evidence  should  guide  us  in  such  cases ;  and  yet  it  is  not  so 
easy  to  avoid  that  principle  in  practice,  if  you  once  admit,  that, 
though  the  remedy  is  to  be  enforced  in  one  country,  it  is  to  be 
enforced  according  to  the  laws  which  govern  another  country. 
Look  to  the  rules  of  evidence,  for  exampla  In  Scotland,  some 
instruments  are  probative ;  in  England,  until  after  the  lapse  of 
thirty  years,  they  do  not  prove  themselves.  In  some  countries 
forty  years  are  required  for  such  a  purpose ;  in  others  thirty 
are  su£Bcient  How,  then,  is  the  law  to  be  ascertained  which 
is  to  govern  the  particular  case  ?  In  one  court  there  must  be 
a  previous  issue  of  fact ;  in  another,  there  need  be  no  such 
issua  In  the  latter,  then,  the  case  must  be  given  up  as  a 
question  of  evidence.  Then  come  to  the  law.  The  question, 
whether  a  parol  agreement  is  to  be  ^ven  up,  or  can  be  enforced, 
must  be  tried  by  the  law  of  the  country  in  which  the  law  is  set 
in  motion  to  enforce  the  agreement  Again,  whether  payment 
is  to  be  presumed  or  not,  must  depend  on  the  law  of  that  coun- 
try, and  so  must  all  questions  of  the  admissibility  of  evidence ; 
and  that  clearly  brings  us  home  to  the  question  on  the  Statute 
of  Limitationa  Until  the  act  of  Lord  Tenterden,  a  parol 
agreement  or  promise  was  sufficient  to  take  the  case  out  of  the 
Statute  of  Limitations ;  but  that  has  never  been  the  case  in 
Scotland  It  is  not  contended  here,  that  the  practice  of  Eng- 
land is  applicable  to  Scotland ;  but  these  are  illustrations  of 
the  inconvenience  of  applying  one  set  of  rules  of  law  to  an 
instrument  which  is  to  be  enforced  by  a  law  of  a  diffsrent 
kind"  (A) 

DCCCCXXII.  In  the  latest  judgment  on  this  subject,  the 
same  high  authority  judicially  pronounces  that,  as  to  the 
stipulations  of  a  contract  made  abroad,  our  courts  are  boimd 


iff)  5  Clark  da  PinfuUy'9  R^.  15. 
(h)  Story,  ib.  893. 
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by  foreign  law,  which  muflt  be  to  them  a  matter  of  fact  But 
it  is  a  totally  different  thing  as  to  the  law  of  eyidenoe.  The 
law  of  evidence  is  the  lex  fori  which  governs  the  courts. 
Whether  a  witness  is  competent  or  not;  whether  a  certain 
matter  requires  to  be  proved  by  writing  or  not;  whether 
certain  evidence  proves  a  certain  fact  or  not ;  that  is  to  be 
determined  by  the  law  of  the  country  where  the  question 
arises,  and  where  the  remedy  is  sought  to  be  enforced,  and 
where  the  court  sits  to  enforce  it  (i) 

DCCCCXXIII.  Nevertheless,  with  respect  to  the  title  to 
real  property,  it  has  been  holden  that  if  an  enrolled  and  re- 
corded copy  has,  lege  ^Uila,  the  same  force  as  the  original,  such 
copy  is  itself  a  conveyance,  and  that  an  examined  copy  is 
receivable  in  England,  without  evidence  of  search  for  the 
original,  because  it  is  not  regarded  as  a  copy  of  a  copy,  but  as 
being  made  from  a  duplicate  original,  (k)  It  is,  perhaps,  diffi- 
cult to  reconcile  the  principle  of  this  decision  with  that  of 
Lord  Brougham  in  the  matter  of  personal  property  above 
mentioned. 

DCCCCXXIV.  Story  says,  that  with  regard  to  Wills  of 
Personal  Property  made  in  a  foreign  state,  it  seems  to  be 
almost  a  matter  of  necessity  to  admit  the  same  evidence  to 
establish  their  validity  abroad  as  would  suffice  for  this  puipose 
in  the  domicil  of  the  testator ;  otherwise  the  favourite  doctrine 
mobUia  aequurUur  personam  would  be  practically  overthrown; 
and  therefore  parol  evidence  has  been  admitted  to  prove  the 
manner  in  which  the  testament  is  made  and  proved  in  the 
place  of  the  testator's  domidl,  in  order  to  lay  a  foundation  for 
the  establishment  of  the  testament  elsewhere,  (t)  Still  the 
reader  must  bear  in  mind  the  observations  of  Lord  Brougham 
in  Yates  v.  ThovnaotL 


(0  Bain  v.  Whitehaven^  Se^  3  Houh  of  Lords  Ca§ei,  1^19. 
(k)  TuUoch  V.  Hartley,  1  Yaunge  A  CoU.  Rtp.  in  Chancery,  114. 
(0  §  636.— 2>0  Sobry  v.  De  LauUe,  8  ffarrie  dt  Johneon'e  (Amer.) 
Jiar^and  Rep,  191—195. 
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DCCCCXXY.  Upon  the  important  question  whether  the 
lex  fori  or  the  lex  loci  contract'Aa  ought  to  govern  in  cases 
where  Prescription  or  a  Statute  of  Limitation  is  pleaded  or 
relied  upon,  the  reader  is  referred  to  what  has  heen  said  in  a 
former  chapter  on  the  Bischai-ge  of  Obligationa  (m)  But  it 
may  be  well  to  notice  in  this  place,  that  with  respect  to  English 
Statutes  of  Limitation  the  English  courts  have  ruled — 

1.  That  the  Statute  of  Limitations  (21  Jac.  1,  c.  xvi  a  7)  is 
no  bar  to  a  party,  whether  he  be  a  subject  of  the  realm  or  a 
fordgner^  who  was  not  in  England  at  the  time  the  cause  of 
action  occurred,  and  who  continues  resident  abroad,  (ti) 

2.  That  the  proviso  in  the  7th  section  of  the  21  Jaa  1,  a 
xvL.,  which  allows  a  person  who  is  beyond  the  seas  when  the 
cause  of  action  accrued  to  bring  his  action  within  six  years 
"  after  his  being  returned  from  beyond  the  seas,"  includes  a 
foreigneT  who,  after*  the  cause  of  action  accrued,  comes  to 
England  for  the  first  time,  (o) 

DCCCCXXVL  The  priorities  and  privileges  of  creditors,  in 
the  marshallijsg  and  distribution  of  assets,  are  considered  by 
Story,(p)  who  founds  his  opim'on  on  a  passage  from  Bodenburgh, 
as  matters  relating  to  the  forms  and  order  of  proceedings,  and 
as  therefore  ruled  by  the  lex  fori.  This  operation  appears, 
however,  to  be  subject  to  soma  qualificationa  (q) 

■"        ■     ■  '  ' '  ■  t 

(m)  P.  671. 

(n)  Le  Veux  v.  Berkeley,  2  Dan.  <6  X.  31 ;  6  Q.  J9.836 ;  8  Juriei,  666 ; 

13  Law  Joum.  Q,  B,  213. 

(o)  Lafond  v.  Ruddock^  13  C,  B.  813 ;  17  Juriet,  624 ;  22  Law  Joum. 
a  P.  211. 

See  also,  respecting  the  Statute  of  Limitations  where  party  is  beyond 
the  seat},  the  cases  of  Fannin  v.  Anderson,  7  $.  J7.  811 ;  9  Jurist,  969  ; 

14  Law  Joum.  Q.  B.  282; 

Townsend  and  another  v.  Deacon,  6  Dan,  A  L,  659  ;  3  Exch.  706 ; 

&ory  V.  Fry,  1  Tounge  <fe  CoU.  N.  C.  C.  603; 

Bs  Friston,  1  Prae.  Bep,  74. 

(p)  S.  423  (b) ;  ef.  Cook  v.  Oregson,  2  Drur^e  Bep.  286. 

{q)  As  to  liens  on  property  depending  on  the  lex  sit^,  vide  ante,  p. 
546 ;  as  to  cases  of  Bankruptcy,  p.  546 ;  and  as  to  Stoppage  in  transitu, 
p.  596. 
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DCCCCXXVIL  The  question  as  to  the  time  within  wliich 
an  appeal  most  be  instituted  is  dearly  among  the  ordifUMtorw 
Utis^  and  detenninable  by  the  lex  fori,  (r) 


(r)  TuBoeh  v.  HartUsf,  1  Qrangt  ds  CoO.  C.  C.  114. 
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CHAPTER  XLVI. 


FOREIGN  JUDGMENTS. 


DCCCCXXVIII.  In  these  chapters  it  is  proposed  to  con* 
sider  the  effect^  both  which  ought  to  be  and  which  is,  given 
by  the  tribunals  of  one  state  to  judgments  delivered  by  the 
tribunals  of  another  state  ;  (a)  that  is,  the  practice  of  comity 
respecting  Foreign  JudgTnenta.  The  subject  regarded  from 
an  English  point  of  view  would  have  been  properly  treated  in 
the  former  chapter,  under  the  category  of  evidence ;  but  re- 
garded more  generaUy,  and  with  reference  to  foreign  jurispru- 
dence,  it  seems  to  require  a  separate  and  distinct  consideration. 

DCCCCXXIX.  The  authority  of  a  judgment  in  time  of 
peace  is  derived  exclusively  from  the  civil  law  of  the  territory 
in  which  it  is  given ;  it  cannot,  therefore,  according  to  strict 
principles  of  international  laWy  have  effect  or  operation  in  a 
foreign  territory.  But  International  Comity,  "  usu  exigerUe 
et  humanis  neceaaitatiiv^,'*  speaks  another  language,  and  a 


(a)  BoneUi,  Comm,  lib.  xxii.  o.  v.»  de  eapcepHone  rei  juduxUm^  fuilnUf 
adowsw  quMf  qud  dt  re  competiL 

FcfliSt  ii.  8.  319. 

Kluber,  EuropUisches  Viflkerrecht,  59,  considers  a  foreign  jndgment 
ought  to  be  executed  by  other  States  on  the  ground  of  its  being  a  con- 
vention between  the  parties,  or  an  arbitration  submitted  to  by  them. 

Pinheiro  Ferreira  treats  it  as  the  result  of  a  tadt  contract  on  the  part 
of  the  foreigner,  to  be  found  by  the  law  of  the  State  in  which  he 
resides.    Notes  sur  VaUd,  p.  904. 

JVoM^,  ii.  8.  305,  is  also  of  this  opinion — qwui  oontrcihitur  injudicio. 

Gknerally  on  the  exceptio  rei  jttdieaUe,  <^,  Scmgny^  v.  84t  209, 253, 
376,  378 ;  vi.  267,  271,  413. 

Merlin^  Qu.  de  Droit  v.  JugemetU,  s.  14,  No,  1. 

Fothier,  Tr,  dee  OU.  p.  iv.  c.  iiL  s.  3. 
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foreign  judgment  is  generally  in  gome  shape  or  other,  and 
with  more  or  less  restriction,  npholden  and  executed  by  all 
Statea 

DCCCCXXX.  Both  from  the  jurisprudence  and  the  podtive 
enactments  of  States  upon  this  subject^  the  general  axiom 
may  be  deduced — ^that  no  State  allows  a  foreign  judgment  to 
be  executed  within  its  territory,  except  under  the  authority 
and  by  the  order  of  its  own  tribunal  But  the  practice  of 
States  is  various  upon  this  subordinate  point — ^namely,  whether 
the  foreign  judgment  shall  be  executed  at  the  simple  request 
of  a  party  (simple  demande  ou  requite)  or  the  formal  re> 
quisition  ((xmirniesion  rogatoire)  of  the  foreign  tribunal ;  or 
whether  the  permission  to  execute  it  shall  be  delayed  until  the 
domestic  tribimal  has  examined,  more  or  less,  the  grounds 
upon  which  the  foreign  tribunal  founded  its  decision.  (6) 

DCCCCXXXI.  It  follows^  from  the  principles  laid  down  in 
the  early  part  of  this  volume,  that  no  State  will  recognise  or 
allow  to  be  executed  a  foreign  judgment,  (c)  which  contains 
any  provisions  or  order  contrary  to  the  public  morals  or  public 
policy  of  the  realm  in  which  execution  of  it  is  sought.  The 
French  tribunals  have  lately  furnished  a  strong  illustration  of 
this  principle ;  the  Cour  de  Paris  having  decided  that  it 
was  unlawful  to  permit  the  execution  in  France  of  a  Swiss 
judgment  of  divorce  between  Swiss  parties,  although  the 
execution  was  only  requested  to  enforce  the  payment  of  costs 
awarded  against  one  of  the  parties,  and  although  by  a  treaty 
between  (d)  France  and  Switzerland  it  was  expressly  provided 
that  definitive  judgments  in  civil  causes  should,  afier  they  had 
been  legalized  by  the  competent  authority,  be  executed  in 
France,  (e) 


(b)  Pardessus,  t  vL  No.  1486. 

Bevue  itranghre^  t.  iiL  p.  127>  &c.  {Avhry) 
Fcdix,  ii.  8.  320. 

(c)  Vide  ante,  pp.  11,  12. 

(d)  18th  July,  1828. 

(e)  Fcdix,  ii.  p.  43  (ed.  DemangeaJl\  n.  a.—Dev.  Car.  xlix.  211. 
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DCCCCXXXII.  It  seems  a  dear  proposition  of  reason  and 
law  that  the  foreign  judgment  when  recognised  mnst  be  inter- 
preted and  considered,  as  to  its  effects,  according  to  the  law 
of  the  State  in  which  it  was  pronounced ;  Savigny  and  Faelix 
are  in  complete  accordance  upon  this  not  unimportant 
point  (/) 

DCCCCXXXIII.  In  order  to  understand  the  reasoning  of 
foreign  jurists  on  this  subject^  it  is  necessary  to  bear  in  mind 
the  distinction  between  two  effects  aacribable  to  a  foreign 
judgment 

1.  It  may  be  pleaded  as  an  exceptio  rei  judioatcB,  or,  as  it 
is  9aid  in  England,  a  plea  in  bar. 

2.  It  may  be  given  effect  to  and  executed  in  the  same 
manner  as  a  domestic  judgment  (g) 

DCCCCXXXIV.  The  great  majority  of  states  (h)  give 
effect  to  a  foreign  judgment  in  all  cases  in  which  the  following 
conditions  have  been  ftdfilled. 

1.  The  tribimal. which  pronounced  the  judgment  must  have 
been  competent,  according  to  the  law  of  the  state  to  which  it 
belonged,  (i)  to  decide  upon  the  matter  adjudicated  upon. 


(/)  Savigny,  viii  s.  373  b, 

Fcdix,  ii.  s.  324. 

ig)  "  De  tout  oe  qui  pr^cdde,  il  resnlte  que  lea  jugemens  6traiigera 
"  alors  mdme  qu'ila  se  'ont  pas  6t6  d^dar^s  ex^cntoires  par  un  tribunal 
"  fran9ais,  font  foi,  jusqu'lL  preuve  contraire  et  qu'iLa  out  Tautoritd  de 
"  la  chose  jug6e."    Mcusi^  ii.  &  305  in  fine. 

See,  too,  MaHenSy  L  3,  a  83,  s.  94 :  he  says,  when — 1,  the  tribunal  is 
competent ;  2,  the  foreigner  has  been  duly  heard  ;  3,  the  cause  duly  and 
definitivdy  decided— ''il  se  pent  point  appartenir  h  une  puissance 
"  6trangdre  d'admettre  chez  elle  un  second  procds  sur  Ik  mdme  cause, 
''  et  celui  que  I'intentendt  pent  dans  tons  les  pays  dtre  repouss^  par 
''  exceptio  rei  fudieatoe  que  la  sentence  dit  port6  contre  un  sujet  n6 
"  dans  le  pays  ou  contre  un  domicilii.*' 

(A)  Fcelix,  ii.  s.  327. 

Merlin^  Qti,  de  Droit  y'Jugement,  s.  14,  No.  1,  3e  ed.  p.  20. 

Jiynkerehoek  de  Foro  Leg,  a  1. ;  Forum  Competene,  origo  et  nature^ 
Subjectio  duplex — 1  ,Lrei  ;  2,  penonoe, 

(0  lb,  88.  321,  327. 

VOL.  IV.  XX. 
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2.  The  tribujial  must  be  duly  seised  or  pofisessed  of  the  salgect 
of  its  decision.  The  jurisdiction  of  it  must  be  properly  founded. 
It  is  not  competent  to  a  tribimal  to  cite  before  it  a  person  who 
belongs  neither  by  birUi,  nor  domicil,  nor  temporaiy  residence^ 
to  the  State  firom  which  it  derives  its  jurisdiction,  unless  he 
have  property,  or  has  incurred  some  obligation  within*  the 
limits  of  the  State,  concerning  which  there  is  a  litigation 
before  this  tribunal,  (k) 

3.  The  foreigner  who  was  a  party  to  the  suit  must  have 
been  fairly  heard  before  the  tribunal  according  to  laws  of  the 
State,  and  on  an  equality  in  every  respect,  including  the 
right  of  appeal,  with  a  native  subject 

The  tribunal  must  have  decided  upon  the  very  subject-matter 
which  it  is  attempted  to  litigate  again.  It  must  have  decided 
definitively  and  either  in  the  last  resort  (en  dernier  resorf), 
or,  which  is  the  same  thing,  without  any  appeal  prosecuted 
from  its  decision  to  the  superior  courts  of  the  state  in  which  it 
was  pronounced 

When  these  conditions  are  united,  tho  exc^tio  rei  judieaUs 
ought  to  be  in  all,  and  is  in  most  states^  admitted  as  a  com- 
plete bar  to  a  second  litigation  upon  the  subject  so  adjudicated 
upon. 

DCCCCXXXV.  To  these  three  conditions  some  Stato 
add  another,  namely,  that  of  reciprocity.  It  is  absolutely 
necessary  for  the  validity  of  the  plea  exceptio  rei  judioaU^,  in 
the  case  of  a  foreign  judgment,  that  the  State,  whose  tribunal 
has  pronounced  it,  should  itself  admit  the  validity  of  the  Ui^ 
plea  in  its  own  tribunals. 

Austria,  Prussia,  and  most  of  the  German  States  govern  bj 
the  co^nmon  law;  Denmark,  Switzerland,  Home,  Sardinift> 
adopt  this  rule. 

DCCCCXXXVI.  France,  Spain,  Portugal,  Russia,  Sweden, 
Norway,  Belgium,  the  Two  Sicilies,  and  Tuscany,  before  an^ 
of  course  since  its  annexation  to  Sardinia^  Greece,  the  canton 

(i)  Vide  pasi,  VallSe  v.  Dumergue,  4  Exchequer  R,  290. 


n 


.       I^X  FOBI — FOBEIGN  JlTtKIHENTS.  676 

of  Geneva^  do  not  require  or  admit  the  principle  of  reciprocity 
as  necessary  for  the  plea  of  exceptio  rei  judicata^  England, 
Scotland,  and  the  United  States  of  North  America,  go  a  step 
further  and  practically  execute  (Q  a  foreign  judgment  delivered 
by  the  tribunal  of  a  State,  which  does  not  itself  give  effect  to 
a  foreign  judgment  as  constituting  an  exceptio  rei  judicaicB. 

DCCOCXXXVII.  It  has  been  said,  that  in  some  way  or 
other  all  civilised  States  uphold  foreign  judgments ;  but  they 
do  not  therefore  allow  them  to  take  effect  as  if  they  were 
domestic  judgments;  they  do  not  concede  to  them  what 
the  French  call  VeoDecution  par4e  (executio  parata).  Gene- 
rally speaking,  such  an  examination  into  a  foreign  judgment  is 
instituted  as  suffices  to  show  that  it  does  not  contravene  the 
public  policy  of  the  State  in  which  it  is  to  be  executed,  and 
that  it  is  dothed  with  the  proper  authority  of  the  tribunal 
from  which  it  emanatea 

DCCCCXXXVIII.  That  the  form  and  manner  of  its 
execution  are  exclusively  governed  by  the  law  of  the  State 
which  recognises  and  executes  the  judgment  is  a  clear  pro- 
position of  public  as  well  as  International  Law,  and  does  not 
appear  to  have  been  ever  controverted. 

DCCCCXXXIX  The  jurisprudence  and  practice  of  States 
may  be  divided  under  three  heads : 

1.  Of  those  which  act  upon  the  principle  of  reciprocity  in 
recognismg  foreign  judgmenta 

2.  Of  France,  and  other  States  which  follow  its  example  ; 
these  refuse  altogether  to  recognise  the  authority  of  the  foreign 
judgments  (Jfautoritede  la  chose  jug  A). 

3.  Of  England  and  the  United  States  of  North  America^ 
which  recognise,  without  regard  to  the  principle  of  reciprocity, 
the  authority  of  the  judgment  of  a  competent  foreign  tribunal. 

DCCCCXIi.  With  respect  to  the  practice  and  j  urisprudence  of 
France  upon  this  subject,  it  is  most  emphatically  condemned 
by  Faelix,  as  contrary  both  to  the  true  interpretation  of  the 


(I)  Vtdepo9t. 

X  X  2 
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muiiicipal  law  of  Franoe,  (m)  and  to  the  just  demand  of  comity, 
as,  in  fact,  deserving  of  unmitigated  condemnatioii.  (n)  It  would 
appear,  however,  upon  the  authority  of  M.  Mass^,  (o)  that 
practically  France  gives  almost  as  much  effect   to   foreign 
judgments  as  England  ;  France  does  not  admit  the  authority 
of  the  foreign  judgment  sa  ssuch ;  they  must  be  rendered  capa- 
ble of  execution  (exdcutoi/rea)  by  the  decision  of  a  French 
tribunal ;  but  before  this  has  taken  place  they  are  received 
as  evidence,  only  to  be  rebutted  by  the  strongest  counter 
evidence  of  the  facte  on  which  they  are  founded,  and  whidi 
they  verify.      Whether  they  ought  to  be  clothed  with  the 
authority  of  a  domestic  judgment,  without  being  revised  and 
the  facts  re-examined,  or  whether  they  ought  to  be  simply 
and  without  examination  clothed  with  the  authoriij  of  the 
pareaMe  of  a  French  judgment,  is  a  question  which  has,  more 
than  any  other,  divided  the  opinions  of  French  jnrista    M. 
Mass^'s  opinion  is,  that  the  French  tribunal  ought  to  satisfy 
itself,  that  the  foreign  judgment  contains  affirmatively  and 
negatively    the    requisitions  which    have    been    mentioned 
above,  {p)  and  then  to  grant  its  exequatv/r  (q)  for  the  execution 
of  the  judgment 

DCCCCXLL  No  country  has  been  more  liberal  than  Eng- 
land in  giving  effect  to  the  decisions  of  foreign  courts.  This 
will  be  found  the  just  conclusion  from  the  decisions  which  have 
taken  place  in  British  courts,  from  the  time  of  the  decision  of 


m)  The  solution  of  this  question  depends  upon  the  tme  constraction 
of  Art,  2123  of  the  Code  Civile,  and  Art.  546  of  the  Code  deproeSdwr,  e» 
compared  with  th^  roicient  law  of  France. 

(n)  *'  Soivant  nous  cette  interpretation  est  oontraire  an  sens  littoral  de 
la  loi,  ^  son  esprit,  anx  rapports  de  bon  voisiuage  qui  existent  ou 
doivent  exister  entre  les  dlTersee  nations  pour  leur  utility  rddproque,  et 
enfin  anx  usages,  soivis  ans  la  majeure  partie  des  Etats  de  r^orope.'* 
FaHix,  i.  s.  347. 

(o)  II.  i/OMl,  s.  30^1. 

(p)  Videant^ 

(q)  II.  J^icMf,  8. 306 
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"WeHn^B  C<Me,  in  the  reign  of  James  L,  to  the  decision  in  VaJUe 
V.  Dv/merguey  (r)  in  the  English  Court  of  Exchequer,  in  the 
year  ]  849,  and  Barber  v.  LcmtJb,  in  the  Court  of  Common  Pleaa^ 
in  1860. 

DCCCCXLIL  Great  doubts,  indeed,  long  existed,  and  per- 
haps are  not  now  whoUy  removed,  as  to  the  degree  of  f^ect 
which  should  be  given  to  foreign  sentences  in  England; 
whether  they  should  be  wholly  conclusive,  or  be  considered  as 
prvmdfade  evidence  only,  and  liable  to  be  rebutted. 

It  will  be  found,  I  think,  upon  examination  of  all  the  casee^ 
that  the  doubt  has  arisen,  partly  from  a  want  of  discrimination 
of  the  principle  applicable  to  judgments  in  rem,  in  personam^ 
and  inter  partea  ;  and  partly  from  not  sufficiently  distinguish* 
ing  between  the  propriety  of  questioning  a  foreign  judgment 
upon  the  &cts  and  merits  ;  and  of  questioniug  it  upon  the 
ground  of  wcmt  of  jurisdiction,  either  intrinsicidly,  (s)  or  over 
the  parties ;  (t)  or  upon  the  ground  of  its  misunderstanding  the 
English  Law ;  or  upou  the  groimd  of  the  absence  of  the  common 


(r)  Story* s  ConJUct  of  Laws,  c  xv. 

KenCs  CommefUaries,  jrc  vol.  ii.  part  Iv.  s.  27. 

Startle  on  Evidencey  vol.  i.  p.  270. 

Taylor  on  Evidence,  vol.  li.  sa.  1242—1261. 

Burgees  Oommentaries  on  Foreign  and  Colonial  Law,  vol.  iiL  p.  1044 

Smith's  Leading  Cases,  vol.  i.  note  on  the  Ihtchess  of  Kingston^  Case, 

{s)  Havelock  v.  Rockwood,  8  Dumford  S  Bast,  p.  268. 

Bowles  V.  Orr,  1  Younge  A  C6L  JL  464. 

(0  General  Steam  Navigation  Company  v.  OuiUon,  II  Mer.  ds  W. 
894 :  *^  It  becomes,  therefore,  nnneoessary  to  give  any  opinion  whether 
the  pleas  are  bad  in  substance ;  but  it  is  not  to  be  understood  that  we 
feel  much  doubt  on  that  question.  They  do  not  state  that  the  plaintiffii 
were  French  subjects,  or  resiant,  or  even  present  in  France,  when  the 
suit  began,  so  as  to  be  bound  by  reason  of  allegiance,  or  domicile,  or 
temporary  presence,  by  a  decision  of  a  French  Court ;  and  they  did  not 
select  the  tribunal  and  sue  as  plaintiffii ;  in  any  of  which  cases  the 
determination  might  have  possibly  bound  them.  They  were  mere 
strangers,  who  put  forward  the  negligence  of  the  defendant  as  an 
answer,  in  an  adverse  suit  in  a  foreign  country,  whose  laws  they  were 
under  no  obligation  to  obey." 
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requimtes  of  justice,  such  as  a  litigating  party  being  judge ;  (u) 
or  the  defendant  not  being  cited ;  (x)  for  manifest  error  as  to 
Law ;  (x)  for  not  being  conclusive  in  the  oountiy  iHrhere  it  has 
been  pronounced ;  (y)  that  the  matters  in  issue  before  the 
foreign  tribunal  were  not  the  same ;  (z)  that  tbe  proceedings 
in  the  foreign  court  were  not  taken  for  the  same  jrurpoae  as 
the  suit  in  which  its  judgment  is  sought  to  be  niade  conclusive^ 
though  the  issue  were  the  same;  (a)  for  being"  between 
different  parties ;  or  on  the  ground  of  fraud ;  (b)  or  that  it 


(«)  Price  T.  Ikwhurst,  8  8imon*s  R,  S79. 

(x)  Buchanan  v.  B^dDeFy  1  Campbell^  R,  67. 

WUkimon  ▼.  Johnston,  3  Bam.  di  C.  K  428. 

Bat  especially  NowUi  ▼.  Rotny  2  Bam,  df  Adol.  R  757.    Qfi  note  to  thia 
case  for  error  of  French  Court  as  to  English  Law. 

Becquet  v.  Maoarthy^  3  BamweB  db  Adolphus,  957. 

Alison  Y.  FSimival,  4  TyrwhiU,  i2.  751,  shows  that  an  error  as  to  Ha 
own  law  by  a  foreign  tribunal  must  be  very  manifsst  indeed  to  induce 
the  English  Court  to  set  aside  the  judgment  on  this  ground. 

(y)  Plummer  v.  Woodbwrnsy  4  Barnwell  A  Cress,  R,  625. 

{%)  Ricardo  ▼.  Gareias,  12  Oark  A  F.  R.  368. 

(a)  In  this  case  it  would  seem  not  to  be  conduaive :    Behrens  ▼. 
Sieveking,  2  liyl  ds  Cr,  602. 

(6)  But  in  Douglas  v.  Forresij  4  Bingt.  R.  686,  proceedings  were  cairM 
on  against  a  party  without  any  personal  notice  of  the  suit,  and  in  his 
absence,  where  there  had  been  only  a  Scotch  warning,  the  judgment  was 
enforced ;  but  Chief  Justice  Best  said  (p.  703),  '^  To  be  sure,  if  attadi- 
ments  issued  against  persons  who  never  were  within  the  jurifldiction  of 
the  Court  issuing  them,  could  be  supported  and  enforced  in  the  countiy 
in  which  the  person  attached  resided,  the  legualature  of  any  country 
might  authorise  their  courts  to  decide  on  the  rights  of  parties  who 
owed  no  allegiance  to  the  government  of  such  country,  and  were  under 
no  obligation  to  attend  its  courts,  or  obey  its  laws.    We  confine  our 
judgment  to  a  case  where  the  parly  owed  allegiance  to  the  country  in 
which  the  judgment  was  so  given  against  him,  from  being  bom  in  it, 
and  by  the  laws  of  which  country  his  property  was,  at  the  time  those 
judgments  were  given,  protected.    The  debts  were  contracted  in  the 
country  in  which  the  judgments  were  given,  whilst  the  debtor  resided 
in  it."    So  if  the  party  were  subject  to  the  jurisdiction  when  the  suit 
commenced,  Cowan  v.  Braidwood,  I  M.dsG.  882,  or  where  the  party 
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were  so  grossly  defective  as  to  leave  iu  doubt  what  had  been 
decided,  (o) 

DCCCCXLIII.  With  respect  to  impeaching  foreign  judg- 
ments upon  the  merits,  the  state  of  the  English  law  appears 
to  be  this :  That  where  all  the  conditions  above  mentioned 
have  been  complied  with^  the  foreign  judgment  i/rUer  parted 
would  be  considered  as  conclusive  and  unimpeachable,  (d)  and 
as  following  under  the  maxim  of  the  Boman  law^  '^  res  judi- 
cate  pro  veritate  accipitur.  (e)  This  opinion  is;  supported  not 
only  by  principle  and  analogy,  but  by  the  preponderating 
authority  Of  the  actually  decided  cases,  and  especially  of  those 
which  have  been  adjudicated  upon  since  the  year  1840.  The 
reasoning  of  Mr.  Starkie — and  it  would  not  be  easy  to  cite  a 
higher  authority  on  this  point — ^is  as  follows : 

'*  The  principle  upon  which  a  judgment  is  admissible  at  all 
is,  that  the  point  has  already  been  decided  in  a  suit  between 
parties  or  their  privies  by  some  competent  authority,  which 
renders  future  litigation  useless  and  vexatious.  K  this  prin-^ 
ciple  extends  to  foreign  as  well  as  domestic  judgments^  as  it 
plainly  does,  why  is  it  to  be  less  operative  in  the  former  than 
in  the  latter  case  ?  If  it  does  not  embrace  foreign  judgments^ 
how  can  they  be  evidence  at  all  ?  By  admitting  that  such 
judgments  are  evidence  at  all,  the  application  of  the  principle 
is  conceded  :  why,  then,  is  its  operation  to  be  limited  as  if  the 
foreign  tribunal  had  heard  nothing  more  than  an  ex  parte 
statement  and  proof?"  (/) 

agreed  to  receive  a  particalar  notification,  VaUSe  v.  Ihimergu€f  4 
Exchequer  R.  303. 

{c)  Obicini  y.  Bliffh,  8  BinghanCs  R.  335. 

(flO  Walker  T,  WitteTyl  Douglas,  I  (Lord  Mansfield)  ;  ffoulditch  v. 
Marquis  of  Donegal,  8  Bligh^  If,  S.  470 ;  Don  v.  Lipmann,  6Cl.ds  Fin, 
1 — 20,  are  the  cases  which  cany  with  them  the  most  weight  the  other 
way,  but  less,  however,  upon  a  careful  examination,  than  is  usually 
ascribed  to  them. 

(e)  Dig.  1.  L  t.  v.  s.  SS5  :  *'  Ingennum  aecipere  debemus  etiam  enm, 
de  quo  sententia  lata  est  quamvis  fiierit  libertinus,  quia  res  judicata 
pro  veritate  aooipitnr.*' 

(/ )  SUirkie^s  Law  of  Evidence^  voL  L  p.  273-4. 


^'viCt^Tiu'nr.  «<ftt  ',Orr»<.  V,  jT'-n*:  Tiit  aaue  fucL  t»x  far  a  £i^ 
Ly  «  '»'j:rt  f/  eLauarT^  y^r^zyswA^  i  vii;:^i  tie 

''Jju  1^>3,  «&4  vjLtu  y^^^aiMx,  ISH  C,  a  BntiAfldfcfecl» 
WM  •O'^r  axyl  T*fjM^x*A  tymuer  of  tLe  Britkii  fSip  A.  Im 
iM^jfifs^-Mitf  Wj%,  Uj^  fi.ip  aaJ>:d  for  Aii8t£a2xi»  aad  thranp  Id 
MjiAnA  At  AtaxsuaJia  t2«er  uui^UEr  drev  a  bin  of 
C^  lA  &v4>ttr  </  Ly  redidiDg  m  Anstialia^  C 
tL^  buJ^  »Mi  it  VM  dijJiOiioared  at  mataritj.  Ib  Xovembei; 
l^!»4y  wLlk  C.  was  ^U  </viier  and  legiitered  as  ovner  C,  GL 
ov/rtj^a^^  tti^  kSaip  io  HL,  vbo  was  regpoteral  as  lamtgiguiL. 
In  Fe^^niaxy,  IH^iP,  H.  tnuurfemed  his  interest  in  the  ship  to 
K,  who  was  registered  as  mortgpigea  £,  in  .April,  1855, 
transferred  sucb  interest  to  the  plamtafl^  but  the  tonder  of 
t^ie  pbintiff  was  not  r^;istered  till  April,  1857.  On  lltli 
Maj,  1H55,  a  was  adjudged  a  bankmpt  On  4tli  May,  1855, 
the  ship  arrired  at  Havre,  in  Fnmoe^  aiMl  B^  who  resded  in 
Epj^and^  and  was  holder  of  the  said  hill  of  eichange,  indoraed 
to  T.,  a  Fiench  subject  domidkd  in  France,  who  <wtnim*iM%^ 
a  suit  on  the  bill  in  Fnmoe,  against  the  master,  who  ajqieaied 


(^)  ffenUif  T.  Boper,  8  Barm,  S  CrtttwdL  R.  20  (Und  Tcntodfla). 
(A)  /Stariie's  Law  of  Emdenee^wiA.  L  p.  2776. 

(0  (kutri^ue  ▼.  Jmrie  and  anoiher,  Comrt  of  Common  JNeat,  1800 
(  Weekly  Sep.,  r<A,  vul  p.  344). 
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and  allowed  judgment  to  go  against  him  by  oonsent,  and  was 
condemned  to  pay  the  amount  of  the  bill ;  and  in  consequence 
the  ship  was  seized  and  detained  in  the  custody  of  the  French 
court  Neither  C,  nor  H.,  nor  £.,  nor  plaintiff,  was,  before 
the  judgment,  served  with  any  summons  or  process,  nor  had 
they  any  opportunity  of  appearing  in  the  suit,  or  objecting  to 
the  judgment  By  the  French  law,  the  ship  could  not  be  sold 
until  the  judgment  was  confirmed,  and  the  sale  of  the  ship 
ordered  T.  caiised  C,  who  appeared  by  the  ship's  papers  and 
certificate  of  registry  to  be  the  sole  owner,  to  be  summoned,  as 
also  C/s  official  assignee.  Judgment  by  default  was  given,  by 
which  the  ship  was  to  be  sold  The  plaJntifif  commenced  a  suit 
in  France  to  replevy  the  ship  firom  custody,  which  was  decided 
against  him,  and  the  ship  was  sold  and  the  defendants  bought 
her,  and  refused  to  give  her  up  to  the  plaintiff  on  demand 
The  ship  was  afterwards  lost  The  plaintiff  brought  trover, 
in  England,  for  the  ship.  The  judgment  of  the  Court  was 
delivered  by  Willes,  J.  "  The  first  question  in  this  case  is, 
whether  the  proceedings  of  the  court  of  Havre  can  be  examined 
into  here,  if  those  proceedings  are  im,  rem^  or  not  If  a  judg-, 
ment  of  that  character  determined  that  the  ship  was  charged 
with  a  privilege  or  lien  for  advances,  and  was  liable  to  be  sold 
to  defray  them,  then,  unless  it  appears  on  the  face  of  such  pro- 
ceedings that  the  judgment  was  void,  it  could  not  be  questioned 
even  by  persons  who,  like  the  plaintiff,  were  not  before  the 
court  that  pronounced  it  If^onthe  other  hcmd,  ths  'proceed- 
ings were  in  personam^  and  the  liability  of  the  ship  was 
only  brovLght  incideniaUy  vn  question,  such  proceedmgs 
would  not  be  binding  upon  persons  who  were  n>ot  parlies  to 
thern.  The  question  of  property  must  be  decided  as  between 
such  parties,  without  regard  to  the  judgment,  if  shown  to  be 
erroneoua  It  appears  to  us  that  the  proceeding  must  be  con- 
sidered as  of  the  latter  class,  namely,  in  persona/m.  They 
were  originally  instituted  against  the  master  personally,  and 
so  far  as  they  related  to  the  vessel  it  was  proceeded  against  as 
a  security  for  the  judgment  of  Trotteux  against  the  master. 
This  we  hold  to  have  been  a  suit  iai  personam,  upon  the 
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authority  of  the  judgment  of  Jervia,  C.  J.,  in  the  case  of  Bold 
v.  Buccleuch,  7  M.  P.  C.  C&  267,  especially  in  that  part  of 
the  judgment  which  is  in  page  286.     It  is  dear  that  thejudg- 
merU  of  the  Court  of  Havre,  if  easaTninable,  coTinot  be  sue- 
tallied;   for  it  proceeds  on  the  erroneous  assumption  that 
article  191  of  the  Code  de  Commerce  created  a  mercantile  hen 
on  the  ship,  though  English,  in  respect  of  advanoes  made  to 
the  master  in  an  English  port,  by  persons  carryings  on  businesB 
there  on  a  bill  drawn  by  him  upon  his  English  owner  in  Eng- 
land, merely  because  the  bill  happened  to  be  one  £ELLlen  into 
French  hands,  and  the  vessel  had  touched  in  the  ordinaiy 
course  of  navigation  at  a  French  port     This  proposition  o( 
French  law  is  not  sustained  by  anything  stated  in  the  case, 
though  we  have  the  satisfaction  of  knowing  that  the  opinion  of 
the  court  of  Bouen  on  this  point,  when  the  matter  was  brought 
forward  there,  was  in  accordance  with  our  own,  that  that  article 
of  the  Code  de  Commerce  is  not  applicable  to  the  present  casa 
The  question  as  to  the  effect  of  the  French  proceedings  ifl^ 
therefore,  reduced  to  this,  whether  the  sale  of  A^'s  vessel  m 
execution  for  B/s  debt  under  the  process  of  a  foreign  court, 
not  proceeding  i/n  rem,,  is  binding  on  A.  in  England      It  is 
clear  such  a  sale  in  this  country  would  bo  wholly  void  as 
against  A.,  and  we  are  not  informed  that  the  law  of  France 
differs  in  this  respect  from  our  own.     This  is  in  our  minds 
decisive  of  the  present  case ;  and  we  are  relieved  from  con- 
sidering whether  in  the  present  case,  if  it  had  appeared  by  the 
French  law  the^title  of  a  purchaser  in  a  judicial  sale  is  valid, 
notwithstanding  the  invalidity  or  illegality  of  the  preliminaiy 
proceedings,  such  law  would  be  recognised  in  this  countfj 
as  giving  such  title  to  a  purchaser  according  to  the  maxim 
locua  a^ctunu    We  pronounce  no  ojnnion  upon  this  latter  poin^ 
which  we  mention  only  lest  it  might  be  supposed  we  had  over- 
looked it     For  these  reasons  the  proceedings  in  France  ^^ 
not  defeat  the  title  which,  by  the  law  of  England,  the  plaintiff 
acquired  unencumbered  by  any  lien  or  privilege  for  advances 
on  the  bill  drawn  in  respect  of  them." 
DCCCCXLY.  In  the  event  of  the  foreign  judgment  being 
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in  favour  of  the  plaintiff  and  made  the  foundation  of  his  suit 
in  England,  as  he  cannot  issue,  as  has  been  seen,  execution 
upon  it  here,  he  must  enforce  it  by  bringing  a  fresh  action, 
technically  called  an  action  of  assumpsit^  (A)  for  the  recovery 
of  what  is  due  to  him  under  the  judgment  In  that  action 
the  judgment  forms  evidence,  or  is  in  the  nature  of  evidence, 
of  a  contract  between  the  parties.  It  is  important  to  observe, 
however,  that  the  foreign  judgment  does  not  operate  as  a 
merger  of  the  original  ground  of  action  :  but  if  the  plaintiff 
sue  on  the  original  ground,  it  may  possibly  be  competent  to 
the  defendant  to  controvert  it,  notwithstanding  the  judgment; 
though  even  then  it  would  be  primd  facie  evidence  for  the 
plaintiffl  (t) 

DCCCCXLVL  If  the  foreign  judgment  be  set  up  by  way 
of  defence  to  a  suit  in  an  English  court,  such  a  judgment 
pronounced  adversely  to  the  party  who  brings  the  suit  for  the 
second  time  in  England  will,  if  properly  pleaded,  be  conclusive 
against  him.  If  it  be  not  pleaded,  but  put  in  evidence,  it  will 
be  cogent  but  not  conclusive  evidence  on  behalf  of  the  defend- 
ant (m)  And  it  is  probable,  though  the  point  has  not  been 
expressly  decided,  that  if  a  foreign  judgment  had  been 
recovered  against  the  defendant,  but  had  also  been  satisfied, 
the  fact  might  be  pleaded  as  a  bar  to  a  second  suit  in  this 
country. 

DCCCCXLV II.  The  distinction  commented  upon  in  the  last 
two  paragraphs  between  an  original  ground  of  action  being 
merged  in  a  foreign  judgment,  and  such  judgment  being  set  up 

(k)  The  English  Court  of  Chancery  will  entertain  a  bill  founded  on  a 
decree  of  a  Foreign  Court  of  Equity,  for  the  purpose  of  giving  efieot  to 
it,  in  regard  of  EngUsh  property. 

H&ulditch  V.  M,  of  Donegal,  8  Bligh  N,  S,  301. 

Henderson  ▼.  Hendenon,  6  Qiieen*s  Bench,  297. 

Paul  V.  Roy,  15  Beavan^s  R.  439. 

(0  SfnUh  ▼.  IfiehotUy  5  Bingham,  208. 

Mr,  Smithes  note,  Leading  Cases,  vol.  i.  ubi  tupra, 

(m)  Smith  v.  JVichoBs,  ubi  supra, 

Taylor  on  Evidence,  vol.  ii.  p.  1254, 1255. 
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to  an  arbitration,  and  the  arbitrator  has  made  bis  award,  and 
the  sam  has  been  paid,  which  is  binding  upon  both  parties  ; 
and  it  is  contrary  to  any  principle  of  law,  that  a  party  who 
has  chosen  his  own  tribunal,  and  has  got  what  was  awarded  to 
him,  should  be  allowed,  if  he  is  dissatisfied  with  the  decision, 
to  go  to  another  tribunal  for  the  purpose  of  trying  to  get 
another  award,  which  would  be  more  satisfactory  to  him.'' 

DCCCCXLVIIL  In  the  case  of  Alison  v.  Fv/imival  an 
action  was  brought  in  the  English  court  of  Exchequer  by  the 
provisional  syndics  of  a  bankrupt  named  Beuvain  against 
a  person  named  Fumival,  founded  upon  the  award  of  French 
a/rbitrcUors,  who  alone,  according  to  the  French  law,  were 
capable  of  deciding  certain  differences  growing  out  of  the 
partnership  of  the  bankrupt  and  the  defendant  The  decision 
of  the  court  is  so  important  and  so  clear  upon  the  principles  of 
English  jurisprudence,  respecting  questions  of  foreign  evidence, 
and  foreign  judgments,  tiiat  it  is  here  given  at  length  :— 

"  Many  objections  were  taken  in  this  case  to  the  right  of  the 
plaintiff,  to  recover.  It  was  contended,  first,  that  the  agree- 
ment was  not  proved.  Secondly,  that  this  was  considered  as 
an  action  on  the  award  only,  and  that  the  arbitrators  were  not 
duly  appointed.  Thirdly,  that  the  award  was  not  made  pur- 
suant to  the  submission,  and  was  therefore  void.  Fourthly, 
that  the  plaintifiGs  had  no  right  to  maintain  the  action. 
Fifthly,  that  the  declaration  was  not  proved.  We  have  con- 
sidered these  objections,  and  are  of  opinion  that  they  are  not 
well  founded,  and  that  the  rule  must  be  absolute  to  enter  a 
verdict  for  the  plaintiffs. 

"  The  first  objection  is,  that  the  agreement  was  not  properly 
proved  This  divides  itself  into  two  branches ;  one,  that  even 
if  there  were  no  evidence  of  a  duplicate  original  in  existence, 
this  proof  would  not  have  been  sufficient,  because  the  original, 
deposited  with  the  notary,  ought  to  have  been  produced,  or 
clear  proof  given  that  by  the  written  law  of  France  it  could 
not  be  removed.  Another  branch  of  this  objection  is,  that  it 
was  proved  that  there  was  another  original  of  this  agreement 
in  existence,  and  that  the  copy  was  only  secondary  evidence 
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and  not  admissible  until  the  original  was  accounted  for,  and 
that  no  such  notice  was  given. 

"It  seems  to  be  clear  that  this  documentwas  not  acknowledged 
before  a  notary,  and  is  therefore  not  to  be  deemed  a  notarial 
act.  It  was  simply  deposited  for  safe  custody  ;  but  there  was 
sufficient  evidence  on  the  testimony  of  M.  Colin  that  it  is  the 
established  usage  in  France,  though  without  any  provision  of 
the  written  law,  not  to  allow  the  removal  of  documents  so 
deposited,  and  consequently  to  let  in  secondary  evidence  of  the 
contents,  for  such  evidence  is  admissible  where  it  is  in  effect 
out  of  the  power  of  a  party  to  produce  the  original,  and  that 
was  sufficiently  proved  in  this  case  to  the  satisfaction  of  the 
learned  judge  whose  province  it  was  to  decide  upon  this  ques- 
tion, and  we  cannot  say  that  his  decision  was  wrong. 

"The  second  branch  of  this  objection  is,  that  there  was 
evidence  of  the  existence  of  a  duplicate  original,  and  that  there 
is  an  established  rule,  that  all  originals  must  be  accounted  for 
before  secondary  evidence  can  be  given  of  any  ona  There  is 
no  doubt  as  to  this  rule,  but  we  are  not  satisfied  that  there  was 
any  such  duplicate  original  in  this  case,  which  had  the  same 
binding  force  and  effect  on  the  defendant  as  the  one  deposited 
and  proved  ;  the  only  evidence  of  its  existence  is  the  expres- 
sion fait  double  at  the  foot  of  the  agreement ;  but  what  is  the 
precise  meaning  of  these  terms,  or  what  was  the  nature  of  the 
duplicate  executed  in  this  case,  if  there  was  one,  was  not  made 
out  by  the  evidence,  and  neither  in  the  numerous  cross  inter- 
rogatories (63)  exhibited  to  the  witness  Albert,  nor  his  depo- 
ations,  which  were  read  on  the  trial,  is  there  one  which  hints 
at  the  existence  of  any  other  obligatory  documents  than  the 
one  deposited  with  the  notary.  It  is  very  true  that  the  1325th 
Article  of  the  Code  Civile  requires  duplicates  where  there  are 
two  interests;  but  I  do  not  see  how  we  can  properly  take  notice 
of  their  laws,  as  it  was  not  proved  on  the  trial.  The  objection 
is  one  strictissimi  juris,  and  beside  the  justice  of  this  case ;  and 
we  think  that  it  ought  not  to  succeed,  unless  the  existence  of 
the  duplicate  original,  in  the  proper  sense  of  that  word,  was 
more  distinctly  made  out  than  it  was  in  this  case. 
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*'  I  now  come  to  the  objections  on  the  merits ;  and  first,  as  to 
the  appointment  of  the  arbitratora  It  is  contended,  in  the 
first  place,  that  by  the  express  agreement  of  the  parties  in 
article  12,  merchants  must  be  appointed,  and  that  the  Tri-- 
btmcd  de  Com/merce  had  power  to  appoint  othera  This  de- 
pends upon  the  construction  of  that  article  (12  of  the  agree* 
ment).  We  do  not  think  that  the  Tribunal  de  Commerce  is 
restricted  by  this  clause  from  appointing  arbitrators  not  mer- 
chanta  The  parties  are  ;  but  the  court  has  a  general  power, 
and  it  is  to  be  remarked  that  in  none  of  the  proceedings  in  the 
French  courts  is  the  objection  taken,  that  the  Tribunal  de 
Commerce  exceeded  its  powers  in  this  respect  It  is  then 
said  that  the  Tribunal  de  Commerce  has  no  power  to  annul 
the  appointment  made  by  the  defendant  himself,  which  they 
have  done  by  their  act  of  15th  November,  1827.  Now,  by 
this  act  it  appears  that  the  appointment  of  a  foreigner  as 
arbitrator  was  not  a  due  exerdse  of  the  power  received  by  the 
twelfth  article,  and  void,  and  was  the  same  as  if  no  arbitrator 
at  all  had  been  named  by  the  defendant;  and  we  must  assume 
the  judgment  of  the  court  to  be  according  to  the  French  law, 
at  least  until  the  contrary  was  distinctly  proved,  according  to 
the  principle  laid  down  in  Becquet  v.  MacArthy. 

"Next,  it  is  contended,  that  the  Tribunal  ought  to  have 
appointed  two  arbitrators  and  not  one  ;  but  is  there  any  sub- 
stantial difiference  in  allowing  the  former  appointment  to  stand, 
naming  another^  and  expressly  appointing  the  arbitrators 
already  named  and  the  other  jointly,  de  novo  ?  Certainly  there 
is  not,  and  in  this  respect  also  we  must  assume  that  the 
Tribunal  de  Com/merce  acted  according  to  law,  unless  the 
eontrary  be  proved. 

*'  The  third  head  of  objection  is  to  the  award  itself,  which  it 
is  suggested  is  not  warranted  by  the  submission.  The  award 
has  proceeded  upon  the  j»inciple  that  Beuvain,  instead  of  being 
merely  placed  in  statu  quo,  and  reimbursed  the  expenses  in- 
curred upon  the  faith  of  the  contract  (which  could  have  been 
done  by  awarding  to  him  as  damages  the  expense  of  construct- 
ing, the  new  works,  deducting  the  value  of  the  materials)  has. 
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moreover,  under  all  the  circumstanoes  of  the  case,  a  right  to  be 
placed  in  the  same  situation  as  if  the  defendant  had  fulfilled 
his  contract ;  and  it  is  impossible  for  me  to  say  that  this  prin- 
ciple of  adjudging  the  damages  is  wi^ng,  as  being  contraiy  to 
natural  justice,  nor  is  there  evidence  that  it  is  not  conformable 
to  the  law  of  France  ;  indeed,  it  appears  to  follow  the  rule  laid 
down  in  the  1149th  Article  of  the  Cade  Civile. 

**  The  fomiJi  head  of  objection  is,  that  the  plaintiffs  cannot 
sue ;  and  this  objection  subdivides  itself  into  several :  Firstly, 
tiiat  by  the  terms  of  the  appointment  two  out  of  three  cannot 
sua  The  answer  to  this  objection  is,  that  by  the  law  of 
France,  in  such  a  case,  two  out  of  three  may  do  an  act  as  well 
as  one  separately,  and  that  is  distinctiy  proved  by  M.  Colin. 
Secondly,  it  is  said  he  ought  to  have  the  previous  authority  of 
the  Juge  Gommissaire.  They  are  directed  by  the  appoint- 
ment to  act  under  the  surveiZlance  of  the  Jv,ge  Com/mieaavte 
by  article  492  of  the  Code  de  Canmierce;  but  M.  Colin  proves 
that  they  may  bring  an  action  without  his  authority,  for  that 
is  the  effect  of  his  testimony;  and  though  the  defendant's 
witness  Gerard  gave  evidence  to  the  contrary,  it  seems  to 
amount  only  to  this,  that  a  syncUc  would  not  act  properly  in 
doing  so,  not  that  the  want  of  previous  directions  would  avoid 
the  act  and  constitute  a  defence  to  the  action ;  and  this  is  in 
conformity  with  the  principle  in  which  the  cases  cited  for  the 
plaintiff  relating  to  actions  brought  by  assignees  of  insolvents 
in  this  country  were  decided.  Thirdly,  it  is  insisted  that  by 
the  law  of  France  two  cannot  maintain  an  action  for  the  debt 
due  to  the  bankrupt,  and  this  also  depends  upon  the  evidenoa 
That  all  may  sue  appears  by  articles  492  and  499  of  the  Code 
de  Commerce,  both  given  in  evidence ;  that  the  bankrupt  is 
deprived  of  the  administration  of  his  effects,  appears  by  article 
442,  also  read  at  the  trial,  and  M.  Colin  deposes  that  two  have 
the  same  power  to  act  under  this  appointment  as  three,  and 
there  is  no  evidence  to  the  contrary.  Fourthly,  it  is  insisted 
that  if  two  can  bring  an  action,  it  is  a  condition  precedent 
upon  the  construction  of  the  instrument  of  appointment,  that 
the  third  should  be  absent,  or  should  have  objected  to  the 
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act  done,  and  that  there  ivas  no  proof  of  either  oircumBtance  in 
this  case  ;  but  we  are  of  opinion  that  this  would  be  to  put  a 
very  strict  construction  upon  the  term  of  the  appointment 
It  seems  to  us  that  the  act  of  two  only  sufficiently  implies  the 
absence  or  want  of  consent  of  the  third,  and  that  the  effect  of 
the  authority  given  by  the  appointment  is,  in  substance,  to 
authorise  two  to  do  valid  acts  as  to  third  persons  without  the 
other;  and  it  was  in  fact  proved  that  by  the  law  of  .France 
one  of  the  arbitrators  might  act  if  the  other  two  were  absent 
or  not  consenting,  but  that  they  should  not  so  act  without  the 
absence  of  or  want  of  consent  of  that  other.  Lastly,  it  is  said 
that  though  two  may  act  and  bring  an  action,  yet  they  mtist 
sue  in  the  name  of  alL  Now,  the  effect  of  the  testimony  of 
M.  Colin  is,  that  two  may  sue  in  France  without  a  third,  and 
the  vatness  for  the  defendant  does  not  prove  the  contrary,  and 
there  seems  no  reason  why  it  should  not  be  so.  The  property 
in  the  effects  of  the  bankrupt  does  not  appear  to  be  absolutely 
transferred  to  these  syndics  in  the  way  that  those  of  a  bank- 
rupt are  in  this  country  to  assignees ;  but  it  should  seem  that 
the  qmdics  act  as  mandatories  or  agents  for  the  creditors,  the 
whde  three  or  any  two  or  one  of  them  having  the  power  to 
sue  for  and  recover  the  debts  in  their  own  names.  This  is  a 
peculiar  right  of  action  created  by  the  law  of  that  country,  and 
we  think  it  may,  by  the  comity  of  nations,  be  enforced  in.this 
as  much  as  the  right  of  foreign  assignees  or  foreign  corpo- 
rations appointed  or  created  in  a  different  way  from  that 
which  the  law  of  this  country  requires  ;  Dutch  West  India 
Compam/y  v.  Moses;  (p)  National  Bank  of  St  Cha/rtea  r. 
De  BerruUes  ;  (p)  SoUymmi  v.  Ross,  (q)  We  do  not  pronounce 
an  opinion  whether  this  objection  is  available  on  the  plea  of 
nil  debet^  or  ought  to  have  been  pleaded  in  abatement^  though 
we  were  much  struck  with  the  argument  of  the  learned  counsel 


(o)  1  Strafige'B  K  612. 
Ip)  1  Hm.  Blacktton^s  K  131. 
(q)  1  Ryan  v.  Moody's  R.  190. 
VOL.    IV.  Y  Y 
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for  the  plaintiffH  on  that  point,  for  we  think  it  is  not  available 
at  all  upon  the  evidence  in  this  case. 

''  The  fifth  head  of  objection  is  that  of  variance — ^that  the 
award  is  said  to  be  registered  in  the  Tribunal  de  Commerce 
instead  of  the  Covlt  de  pTemier  instance;  but  the  answer  is^ 
that  this  is  clearly  a  surplusage. 

"The  sixth,  that  there  is  a  variance, because Beu vain  is  averred 
to  be  a  bankrupt,  whereas  he  is  only  an  insolvent  in  '  en  etat 
d^faiUite  :'  but  this  depends  entirely  upon  the  argument  that 
the  English  term  bankrupt  necessarily  means  the  same  as  the 
French  banqueroutef  which  it  does  not ;  and  it  is  to  be  ob- 
served, that  in  the  English  copy  of  the  appointment  of  Syndics 
the  y/ord  faillite  is  translated  bankruptcy.  These  are  all  the 
objections  to  the  plaintifTs  right  to  recover ;  we  think  that 
they  are  not  well  founded,  and  that  the  action  is  maintainable 
without  attributing  to  the  acts  of  any  of  the  French  courts  the 
same  force  as  if  they  had  been  judgments  between  the  litiga- 
ting parties.'"  (r) 

DCCCCXLIX.  As  to  the  decision  of  the  North  American 
United  States : 

"The  general  doctrine,"  Stoiy  observes, (s)  "maintained in 
the  Courts  of  the  United  States  in  relation  to  foreign  judgments 
certainly  is,  that  they  are  prirndf^icie  evidence,  but  that  they 
are  impeachable.''  But  how  far  and  to  what  extent  this 
doctrine  is  to  be  carried,  does  not  seem  to  be  definitely  settled. 
It  has  been  declared,  that  the  jurisdiction  of  the  court,  and  its 
power  over  the  parties  and  the  things  in  controversy,  may  be 
enquired  into ;  and  that  the  judgment  may  be  impeached  for 
fraud.  Beyond  this  no  definite  lines  appear  to  have  as  yet 
been  drawn. 

DCCCCL.  Jvdgments  va  rem  are  adjudications  upon  the 
stahjts  of  some  particular  subject-^matter  by  a  competent 


(r)  Alxvon  and  another  v.  Fumival  (a.  d.  1834). 

4  Tyrwhitt^s  Rep.  766,  772. 

(s)  S.  608 ;  cf.  cases  collected  in  Digest  to  CurtU  {Afner,)  B,  264-5. 
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tribunal.  These  occur  principally  in  the  Probate  and 
Admiralty  Courts ;  but  they  occur  also  in  the  Court  of  Ex- 
chequer. 

It  is  justly  observed  by  Mr.  Smith,  (t)  that  the  universal  effect 
of  a  judgment  in  reva  depends  upon  the  principle,  that  it  is  a 
solemn  declaration,  proceeding  from  an  accredited  quarter, 
concerning  the  status  of  the  thing  adjudicated  upon  ;  which 
very  declaration  operates  accordingly  upon  the  status  of  the 
thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it  is 
thereby  declared  to  be.  A  condemnation  in  the  Prize  Court 
not  merely  declares  the  vessel  prize,  but  vests  it  in  the  captors. 
Thereupon  the  status  of  the  thing  is  thus  altered,  and  the 
sentence  altering  it,  whether  from  a  court  of  exclusive  juris- 
diction or  not,  ought  to  conclude  the  whole  world. 

DCCCCLL  Since  the  case  of  Bemardi  v.  Motteux,  (y)  it  has 
been  the  clearly  recognised  law  of  England,  that  the  sentences 
of  Cotuls  of  competent  jurisdiction  to  decide  questions  of 
prize,  are  received  in  England  as  conclusive  evidence  in  actions 
upon  policies  of  insurance,  and  upon  every  subject  immediately 
and  properly  within  the  jurisdiction  of  such  Foreign  Courts. 
The  question  in  later  cases  has  not  been  with  reference  to  the 
conclusive  nature  of  the  sentence,  but  whether  it  was  given 
upon  the  point  in  controversy. 

"The  general  law"  (Chief  Justice  Tindal  says)  "is  well 
known, — that  the  sentence  of  a  foreign  court  of  competent  juris- 
diction is  binding  upon  all  parties  and  in  all  countries,  as  to 
the  fact  on  which  such  condemnation  proceeds,  where  such 
£Etct  appears  on  the  face  of  the  sentence  free  from  doubt  and 
ambiguity.    But  it  is  at  the  same  time  as  well  established 


(f)  2  SmWCs  Leading  Cases,  Ihichess  of  Kingston's  Case ;  vide  passim 
the  note  upon  it 

Oeyer  v.  AcquUar,  7  Dumfvrd  <k  East  Rep,  696. 
ScoU  V.  Shearman,  2  W.  Blackstone,  977. 
(u)  2  Douglas  Rep,  526. 

Lothian  v.  Henderson,  3  Bosanguet  <&  Puller's  Rep,  526. 
Bolton  y.  Oladstone,  5  East's  Rep.  160. 

Y  Y  2 
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that,  in  order  to  conclude  the  parties  from  contesting  the 
ground  of  condemnation  in  an  English  court  of  law,  such 
ground  must  appear  clearly  on  the  sentence ;  it  must  not  be 
collected  from  inference  only/'  (x) 

DCCCCLII.  It  need  hardly  be  stated  that  unless  the 
foreign  court  be  one  of  competent  jurisdiction,  its  sentence 
has  no  effect  at  alL  Accordingly  Lord  Stowell  designated  the 
adjudication  of  the  prize  court  of  a  belligerent  power  sitting  in 
a  neutrai  country,  as  "a  licentious  attempt  to  exercise  the 
rights  of  war  within  the  bosom  of  a  neutral  country,  (y) 

DCCCCLIIL  The  courts  of  the  United  States  in  North 
America  hold  the  doctrine  of  the  condusiveness  of  judgment 
in  rem  when  the  proceedings  have  been  regular,  quite  as 
strongly  upon  the  general  principle,  as  the  courts  in  Great 
Britain ;  but  it  would  appear  that  the  latter  hold  such  judg- 
ment conclusive  not  only  as  to  the  actual  rea  dedded,  (z)  but  as 


(;r)  Dalgleish  v.  Hodson,  7  BinghcMn  Bep.  504. 

See  too  Lord  Alvanley's  summary  of  the  dedaioiis  in  Baring  r. 
ClageU^  3  Bosanquet  db  FuBer's  Bep,  215. 

Lord  Ellenborough,  however,  said,  in  Fisher  ▼.  6^28  (I  Campbell^ 
418),  *'  It  is  by  an  overstrained  comity  that  these  sentenoea  are  received 
as  oondusive  evidence  of  facts  which  they  positively  aver,  and  on  which 
they  specifically  profess  to  be  founded.**  But  this  remark  appears  to 
have  been  extorted  by  the  decisions  of  the  French  tribunals  during 
the  last  war,  which  he  designated  "  the  piratical  way  in  which  they 
proceed.**  This  remark  he  well  reconciled  with  Lord  Mansfield's  judg- 
ment in  Saloucci  v.  Woodmctss, 

Park  on  Inswrance^  362. 

Amovld  on  Insurance^  L  645. 

(y)  Flad  Oyen,  1  Bobinson  Bep,  336. 

See  too  Bavdoch  v.  Bockwood^  8  Dumford  db  East  Bep.  276. 

Donaidson  v.  Thompson^  1  Camp.  429. 

Oddy  V.  BovU,  7  Dttmford  d  East  Bep.  523. 

(«)  Bud  V.  Bam^idd^  3  SwarutofCs  Beports,  Lord  Nottingham  ac- 
corded a  perpetual  injunction  to  restrain  certain  suits  of  trespass  and 
trover  for  seizing  the  gooda  of  the  defendant  (Bamfield)  for  trading  in 
Ireland  contrary  to  certain  privileges  granted  to  the  plaintiff  and 
others.    The  property  was  seized  and  condemned  in  the  Danish  Courts. 
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to  all  facts  and  matters  inddeDtally  decided  The  decisions 
of  the  American  courts  are  not  harmonious  on  the  subject 

DCCCCLIV.  Foreign  judgments  upon  Tnattere  in  their 
ncUure  local  would  be  treated  as  conclusive  in  England.  The 
difficulties  necessarily  incident  to  a  reexamination  of  such 
matters  in  another  country  render  this  rule  one  of  common 
justice  as  well  as  common  sense. 

The  case  of  landed  property  affords  an  obvious  illustration 
of  this  position.  But  the  effect  ascribed  to  foreign  sentences 
in  Engkuid  will  not  be  greater  than  that  which  they  possess  in 
the  country  in  which  they  were  given.  A  foreign  judgment 
therefore  in  rem  between  two  parties  will  not  be  conclusive 
against  a  third  party,  unless  such  an  effect  would  be  ascribed 
to  it  in  the  country  of  the  judgment 

DCCCCLV.  Not  merely,  however,  in  the  case  of  landed  pro- 
perty, but  where  the  rea,  be  it  personalty  or  realty,  is  within  the 
limits  of  the  territory  of  the  court  (a)  which  gave  the  sentence 
— ^that  sentence  would  be  holden  probably  both  in  England  and 
the  North  American  United  States  as  binding  upon  the 
property  within  the  territory.  But  it  would  probably  be  con- 
sidered as  confined  within  those  limits,  and  as  having  no 
exterritorial  effect,  especially  where  the  parties  affected  by  the 
sentence  were  not  at  the  time  subject  to  the  jurisdiction  of  the 
court  by  domicil,  residence,  or  origin,  and  had  never  appeared 
or  contested  the  suit  (6) 

Cases  upon  this  point  of  law  may  probably  aiise  when  pro- 
ceedings are  attempted  to  be  taken  by  creditors  against 
personal  property  of  a  debtor  in  the  hands  of  third  persons, 
or  against  debts  due  by  him  to  third  persons — a  proceeding 
sometimes  technically  styled  the  process  of  foreign  attach- 
ment, or  foreign  ga/miahment,  or  in  American  law  trustee 


Lord  Nottingham  held  the  sentence  oondusiye  against  the  suits,  and 
awarded  the  injonction  accordingly. 

(a)  As  to  the  operation  of  a  fordgn  judgment  in  the  case  of  chattels 
m  a  foreign  State,  see  KoBtsr  ▼.  SaipU,  1  duieU'  Rsp.  701. 

(&)  Story,  8.  549, 592a,  607. 
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process.  Many  cases  of  this  description  as  yet  undedded  will 
probably  arise,  to  tlie  decision  of  which  the  application  of  the 
principles  above  stated  may  furnish  a  safe  guide. 

DCCCCLYI.  It  must  be  borne  in  mind  that  there  is  aa 
essential  difference  between  foreign  sentences  of  conten- 
tious and  of  voluntary  jurisdiction.  The  latter  contains  in 
reality  the  act  of  the  parties  to  the  suit,  to  which  the  formali- 
ties of  a  court  of  justice  are  added  as  witnessing  this  act  and 
consent  The  former  is  the  act  of  the  judge  himself;  and  it 
is  the  effect  of  sentences  emanating  from  contentious  juris- 
diction that  has  been  considered  in  the  preceding  pages. 
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NOTE  TO  THE  FOREGOING  CHAPTER 

J.  List  of  the  principal  deoisioiua,  since  1830,  on  the  effect  of  Foreign 
Judgments  in  England : 

1830.  MaHin  y.  NichoEU  (Vice  Chancellor's  Court— Shadwell),  3  Simons, 

458.    Apparently  reyersed,  1834,  HaiUditch  ▼.  Donegal. 

1831.  yoveUi  Y.  Rossi  (Q.  B.— Lord  Tenterden),    2  Bam,  tk  AM. 

764. 

-  Recquet  v.  MacCarthy,  ib.  ei  eod,  967. 

1834.  AUoon  and  another  ▼.  Furnival  (Exchequer),  4  TjfrwhiUy  768. 

Ftoke,  B. 
1834.  Houlditch  v.  Domgal  (House  of  Lords),  8  Blighy  342—346 ; 

reyersing  apparently  Martin  v.  NichoUs,  1830. 

1838.  Koster  v.  Sapte  (PrerogatiYe  Court— Sir  H.  J.  Fust),  1  Ourteis, 

701. 

1839.  Smith  ▼.  yicholls  (fiommon  Fleas— Tindall,  C.  J.),  6  Bingham^  208. 

Ferguson  Y.  Mahon  (Q.  B.— Lord  Denman),  11  Add.  d:  JBUiSy  179. 

1842.  CaUender  y,  DiUriehy  4  Manning  d:  Granger^  68. 

1844.  Robertson  y.  Struth,  6  Queen's  Bench  R  941. 

Henderson  y.  Henderson,  6  Queen's  Bench  R  274. 

1845.  Ricardo  y.  Oarcias,  12  Clark  db  FinneUff's  Rep.  368,  (House  of 

Lords — Lords  Coktenham,  Brougham,  and  Campbell) ;  difficult 
to  reconcile  with  Houlditeh  y.  Donegal. 

1846.  Reynolds  v.  Fenton,  3  Manning,  Granger,  dc  Scott's  R.  187. 

1849.  VaUieY.  Dumergue,  4  Exchequer  Reports,  290.  English  share- 
holders in  French  company.  Assumpsit  on  the  French  judg- 
ment sustained  (Baron  Alderson). 

1861.  Bank  of  Australia  y.  Nias,  16  Queen's  Bench  R  717,a8to  Colonial 

judgments. 

1862.  Frith  v.  WoUaston,  7  Exchequer  R  194. 

Paul  V.  Roy,  (Rolls  Court— Sir  J.  Bomilly),  15  Beavan's  R.  433. 

English  court  will  enforce  a  final  judgment,  but  not  an  inter- 
locutory order  of  a  foreign  court. 

1863.  Meeus  ▼.  Thelluson,  8  Exchequer  ReporU,  638.     Foreign  judg- 

ment upon  a  bill  of  exchange.  Beplication  holden  bad  for 
not  stating  what  the  foreign  law  was  at  the  time  of  the  accep- 
tance of  the  bill. 
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1856.  KeUeU  v.  Marshall  (Court  of  Common  Pleas),  2  Jurist  (N.  S-X 
1142,  as  to  Colonial  judgment. 

1856.  Reiners  v.  Druce^  23  BeavarC*  Reports,  146.  Master  of  Bolls 
reviews  former  cases.  Error  on  the  face  of  a  foreign  judg- 
ment, apparent  without  the  help  of  extrinsic  evidenoe,  invali- 
dates it. 

1860.  February.  Oastrique  v.  Imrie  and  another  (Court  of  Common 
Fleas). 

April.    Barber  v.  Lamb.     Vide  ante. 

II.  On  the  authority  of  Res  Judieaia  in  England— 

1.  As  to  courts  generally. 

2.  As  to  courts  of  ultimate  appeal. 

Upon  the  first  point,  Lord  St  Leonard  observes  (Vendors  and 
FurehcuerSy  p.  9,  ed.  1857). 

'*  Yet,  whilst  the  seller's  right  is  firmly  established  to  this  extent  in 
equity,  at  law  the  rule  has  been  laid  down  otherwise  by  Lord  Mans- 
field in  BextoeU  v.  Christie,  (a)  by  Lord  Kenyon  in  Hwoard  v.  Ckude,  (6) 
by  LordTenderden  at  nisi  prius  in  Wheeler  v.  Collier;  (c)  and  their  view 
has  been  adopted  by  other  judges,  (d)  It  wndd  require  a  decision  of 
the  House  of  Lords  to  overrule  the  cases  in  equitif,  and  it  is  highly 
desirable  that  the  Courts  of  law  should  adopt  the  equitable  rule,  re- 
stricted as  it  now  is.*' 

The  same  opinion  as  to  the  authority  of  the  judgment  of  inferior 
tribunals  is  expressed  by  the  same  learned  Lord  in  Wilson  v.  Wilson,  (e) 
But  as  to  the  second  pointy  viz.,  sentence  of  the  ultimate  appellant  tri- 
bunal, he  said  (/)  ^'  The  difilculty  that  I  should  have  felt,  as  I  have 
pointed  out  particularly,  is  with  regard  to  the  injunction  that  is  actually 
to  be  found  on  the  face  of  the  decree ;  but  this  House  has  now  not  the 
Blightest  power  to  touch  that  question ;  at  aU  events  not  in  this  cause. 
It  has  been  doubted  by  a  noble  and  learned  lord,  who  is  not  now 
present,  whether  this  House  can  correct  any  error  which  it  has  com- 
mitted, (g)  I  confess,  my  lords,  I  have  always  entertained  the  opinion, 
that  in  the  paticular  case,  you  cannot  correct  the  error  ;  it  is  settled ; 


(a)  Cfowper^  895. 

(h)  6 Dum.  omdE.  642,  m,;^%b.  98,  95. 
(c)  1  Oa.  123. 

((Q  Rex  V.  Marsh,  8  To,  da  Jer.  881;  Crowder  v.  Austin,  9  Bin,  868 ;  Thor- 
net  V.  Baines,  15  Mee.  fr  WeL  867. 
(e)  5  SouH  qf  Lords  Cases,  p.  59. 
(/)  lb.  62. 
(jr)  Tommey  v.  WhUe,  3  H.  of  L.  Cases,  68. 


LEX  FOBI — FOREIGN  JUDGMENTS— ENGLAND.     697 

nothing  bat  an  act  of  Parliament  can  reyerse  it.  But  I  certainly  hold, 
that  this  House  has  the  same  power  that  eveiy  other  judicial  tribxmal 
has  to  correct  an  error  (if  it  has  fidlen  into  one),  in  subsequently  ap- 
plying the  law  to  other  cases."  And  Lord  Brougham,  in  the  same  case, 
observed,  (A)  ''My  lords,  I  agree  entirely  with  what  my  noble  and  learned 
friend  has  said  as  to  the  impossibility  of  anything  but  an  act  of  Par- 
liament altering  any  judgment  of  this  House  that  has  once  been 
pronounced  in  a  cause.  It  is  a  totally  different  thing,  and  it  is  a  guestio 
^vexata,  how  far  we  may  or  may  not  disregard  any  one  of  our  own  judg- 
ments, when  applied  to  another  cause." 

The  distinction  between  the  repect  paid  to  judgments  in  France  and 
England  has  been  noticed,  p.  211-12. 


(A)  P.  71. 
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CHAPTER   XLVII. 

LEX  FORI — PROVISIONAL  MEASURES — INTERDICTA. 

DCCCCLVII.  It  often  happens  that  before  the  regular 
iDstitution  of  a  suit,  justice  and  the  interest  of  parties  may 
require  the  aid  and  intervention  of  a  court : 

(I.)  To  prevent  the  apprehended  or  the  actual  infriDgement 
of  rights.  This  intervention  may  take  the  shape  of  a  measure 
afifectiug  either  the  property  or  the  person  about  to  infringe 
such  rights. 

(II.)  Or  it  may  happen  that  an  obligor  or  debtor  is  about  to 
escape  from  the  jurisdiction  to  which  by  virtue  of  his  debt  or 
obligation  he  is  amenable,  and  the  obligee  or  creditor  may 
desire  to  prevent  this  escape  by  arrest  of  his  person. 

DCCCCLVIII.  (I.)  The  former  class  of  cases  is  provided 
for  in  all  States  which  have  founded  their  jurisprudence  upon 
the  Boman  Law,  (a)  by  the  adoption  of  measures  analogous  in 
their  effect  to  the  Frsetorian  Interdicts.  These  were,  properly 
and  originally  speaking,  of  a  prohibiiary  character  (prohi- 
bitoria),  though  in  the  time  of  Justinian  they  embraced  mea- 
sures having  for  their  object  the  restitution  of  property  (resti- 
tutoria),  and  the  compelling  the  production  of  a  particular 
person,  subject,  as  a  slave  or  child,  to  the  control  and  within 
the  power  of  another  (exhihitoria). 


(a)  Intt.  1.  iv.  t.  zv. :  "  Erant  autem  interdicta  formn,  atque  ooncep- 
tiones  verborum,  quibus  priBtor  aut  jubebat,  aliquid  fieri,  aut  fieri  pro- 
hibebat,  quod  tunc  maximd  fiebat,  cum  de  poasessione  aut  quasi  poeses- 
sione  inter  aliquos  contendebatur.  Sec.  1 :  Summa  autem  diviaio  inter- 
dictorum  hsc  est:  quod  aut  prohibitoria  sunt  aut  restitutoria,  aut 
restitutoria,  aut  exhibitoria.  "  Sunt  tamen,  qui  putent  proprid  interdicta 
ea  vocari  quee  prohibitoria  sunt,  quia  interdioere  sit  denundare  et 
piohibere:  restitutoria  autem  et  exhibitoria,  propria  decreta  vocari. 
Sed  tamen  obtinuit^  omnia  interdicta  appellari:  quia  inter  duos 
dicuntor.*' 
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DCCCCLIX.  These  proceedings,  which  the  French  Law 
calls  conservative  and  provisional  measures  (a)  (meaurea  corir 
aervatoirea,  conaervatowea  proviaoirea)y  are  admitted  by  that 
law  in  exception  to  its  general  principle ;  for  even  in  the  case 
of  two  foreigners  the  French  Law  applies  this  provisional 
remedy,  while  it  refuses  to  entertain  the  question  of  the  merit 
(lefond)  of  their  dispute. 

The  president  of  a  tribunal  may  empower  a  foreigner  to 
seize  money  or  effects  in  the  possession  of  a  Frenchman  belong- 
ing to  a  foreign  debtor. 

(IL)  It  is  competent  also  to  the  French  tribunals  to  order  an 
inventory  of  goods  situated  in  France,  and  appertaining  to  a 
deceased  stranger,  although  the  proceedings  necessary  to 
secure  by  probate  or  administration  a  representative  to  the 
deceased  have  been  taken,  or,  in  the  language  of  French  Law, 
slitioxighih^  aucoeaaion  has  been  opened  m  and 

also,  perhaps,  to  order  a  deposit  of  security  for  the  value  of  the 
effecta  It  is  also  competent  to  the  French  tribunals  to  order 
such  provisional  measures  as  may  be  necessary  to  secure  the 
personal  safety  and  means  of  existence  of  a  foreign  wife  or 
husband,  or  of  their  children.  But  it  is  only  at  the  instance 
of  a  commiaaion  rogaJtovre  that  the  French  tribunal  will 
nominate  an  administrator  of  the  goods  of  a  stranger  physically 
or  morally  incapable  to  act  for  himsel£  The  strange  and 
melancholy  state  of  the  French  Law,  which  permits  a  French- 
man to  counterfeit  the  subject  of  a  patent  granted  by  a  foreign 
state,  and  even  to  impress  upon  his  merchandize  the  stamp  of 
a  foreign  manufacturer,  has  been  already  adverted  upon. 

DCCCCLX.  The  English  Law  does  not  set  itself  in  motion, 
as  the  foreign  Law  often  does,  to  preserve  by  a  provisional 
measure  the  goods  of  a  deceased  foreigner.  The  English 
Courts  of  Equity  will,  however,  on  their  aid  being  invoked, 
extend  their  vnjwiiction  (a  provisional  measure  analogous  to 


(5)  F<dix,  88. 168,  250. 
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and  founded  upon  the  Roman  interdictum)  to  the  Foreigner 
as  well  as  to  the  Englishman.  Some  striking  instances  of 
the  exercise  of  this  jurisdiction,  in  acoordanoe  with  the 
soundest  principles  of  Comity,  will  be  found  in  the  following 
sectiona 

DCCCCLXL  In  the  case  of  GaldweU  v.  Va/avlissengen, 
an  injunction  was  granted  against  subjects  of  the  kingdom  of 
Holland,  to  restrain  them  from  using  on  board  their  ships 
within  the  dominions  of  England,  without  the  license  of  the 
plaintiffs,  an  invention,  to  the  benefit  of  which  the  plaintiffl 
were  exclusively  entitled  under  the  Queen*s  Patent. 

yice-Chancellor  Turner  in  giving  judgment  said, — ''  I  take 
the  rule  to  be  universal,  that  foreigners  are  in  all  cases  subject 
to  the  laws  of  the  country  in  which  they  may  happen  to  be ; 
and  if  in  any  case,  when  they  are  out  of  their  own  country, 
their  rights  are  regulated  and  governed  by  their  own  laws,  I 
take  it  to  be  not  by  force  of  those  laws  themselves,  but  by  the 
law  of  the  country  in  which  they  may  be  adopting  those  laws 
as  part  of  their  own  law  for  the  purpose  of  determining  such 
rights.^    He  then  refers  to  the  opinions  of  Mr.  Justice  Story, 
in  his  treatise  on  the    'Conflict  of  laws;'(c)  of  Huberus^ 
Boullenois,  and  Yattel,  upon  this  subject ;  and  continues, — 
^  In  this  country  indeed  the  position  of  foreigners  is  not  1^ 
to  rest  upon  this  general  law,  but  is  provided  for  by  Statute : 
for  by  the  32  Henry  8,  a   16,  a   9,  it  is  enacted,  'that 
every  alien  and  stranger  bom  out  of  the  King's  obeisance,  not 
being  denizen,  which  now  or  hereafter  shall  come  in  or  to  this 
realm  or  otherwise  within  the  King's  dominions,  shall,  after 
the  1st  of  September  next  comings  be  bounded  by  and  unto 
the  laws  and  statutes  of  this  realm,  and  to  all  and  singular  the 
contents  of  the  sama'    Natural  justice,  indeed,  seems  to 
require  that  this  should  be  the  case  :  when  countries  extend 
to  foreigners  the  protection  of  their  laws,  they  may  well 

(c)  a  641. 
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require  obedience  to  those  laws,  as  the  price  of  that  protection. 
These  defendants,  therefore,  whilst  in  this  country,  must,  I 
think,  be  subject  to  its  law&"  (d) 

DCCCCLXII.  An  alien  <vmi  manufactured  in  his  own 
countiy  goods,  which  he  distinguished  by  a  peculiar  trade 
mark ;  the  goods  obtained  considerable  reputation,  both  in  his 
own  country  and  in  various  other  foreign  countries,  and  also 
in  some  British  colonies,  but  it  was  not  shewn  at  the  trial  that 
any  of  such  goods  had  ever  been  even  introduced  or  imported 
into  England.  The  defendant,  it  appeared,  was  in  the  habit 
of  manufacturing  in  and  selling  in  this  country  goods  similar 
in  appearance,  and  with  an  exact  copy  of  the  plaintiff's 
peculiar  trade  marL  Some  of  these  imitative  articles  were 
sold  and  used  abroad  in  countries  where  the  alievi  a/mi's 
goods  had  obtaiued  a  reputation.  It  was  holden  upon  this 
state  of  facts  that  he  was  entitled  to  an  injunction  re- 
straining the  defendant  from  copying  or  imitating  the  trade* 
mark,  (e) 

It  has  been  ruled,  therefore,  that  a  foreign  manu&cturer 
has  a  remedy  by  suit^  in  this  country,  for  an  injunction  and 
account  of  profits  against  a  manufacturer  here  who  has  com- 
mitted a  fraud  upon  him  by  using  his  trade-mark,  for  the 
purpose  of  inducing  the  public  to  believe  that  the  goods  so 
marked  are  manufactured  by  the  foreigner.  (/) 

This  relief,  it  has  been  said,  is  founded  upon  the  personal 
injury  aiused  to  the  foreigner  by  the  defendant's  fraud,  and 
exists,  although  he  resides  and  carries  on  his  business  in 
another  coimtry,  and  has  no  establishment  here,  and  does  not 
even  sell  his  goods  in  this  country  {g) 


(d)  Caldwell  v.  Vanvlvsengen^  dx.,  9  Hare's  R,  415. 

(e)  Collins  Company  y.  Broton ;  Same  v.  Cohen,  3  Kay  <£;  JohnsofCs 
Bep.  423 ;  3  Jurist  {N.  S.),  929. 

(/)  Collins  Company  v.  Brown,  3  Kay  <t  Johnson's  Rep.  423  ;  3  Jurist 
{N.  S,%  929. 
(g)  lb.    It  would  appear  that  a  person  on  whom  an  iojuiy  is  frau- 
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BCCOCLXIII.  It  has  also  been  decided  that  an  alien  can 
in  the  courts  of  this  country  sue  to  restrain  the  fiaadulent  ap- 
propriation of  his  trade-mark,  although  the  goods  on  which 
such  trade-mark  is  affixed  are  not  usually  sold  by  him  in 
this  country,  (h) 

DCCCCLXIV.  (II.)  With  respect  to  the  second  class  of 
cases,  (i)  viz.,  those  relating  to  the  arrest  of  a  foreign  debtor 
who  is  about  to  escape  from  the  jurisdiction,  (k)  The  law  upon 
this  subject;  both  as  to  its  substance  and  the  form  of  procedure, 
is,  of  course,  local ;  it  is  strictly  the  lex  fori  ;  the  lex  loci  con- 
tractus has  no  influence  upon  its  matter. 

In  England  the  provisional  arrest  before  judgment,  applicable 
equally  to  subject  and  foreigner,  has  been  the  subject  of  a 
recent  statute.  (I)  It  is  also  competent  to  a  Court  of  Equity 
to  issue  against  a  foreign  debtor  a  writ  of  ne  exeat  reffno. 

DCCCCLXV.  It  would  seem,  however,  that  there  must 
be  a  very  strong  case  indeed  to  induce  a  Court  of  Equity  to 
restrain  a  foreigner,  domiciled  in  another  country,  from  pro- 
ceeding to  obtain  payment  of  debts  according  to  the  law  of  the 
country  in  which  he  is  domiciled,  (m) 

DCCCCLXVL  An  English  Court  of  Equity  will  not  lend 
its  aid  to  compel  a  discovery  in  aid  of  the  prosecution  or 
defence  of  an  action  in  a  foreign  Court  (ti) 

DCCCCLXVII.  An  English  Court  of  Equity  will  enforce, 


dulently  committed  may  have  a  remedy  in  the  Courts  of  any  country 
where  the  fraud  occurs,  and  even  although  he  is  at  the  time  an  alien 
enemy. 

(A)  CoUim  C(mpany  v.  i2e«w,  4  Juri^  (N.  S.),  865  (V.  C.  Stuart). 

(t)  Vide  ante,  p.  698. 

(k)  Cf,  FaliXj  1.  ii.  t.  ▼.,  Des  memres  conservatoires  ou  provisoires,  Sc, 

(0  1  &  2  V.  c.  110. 

(lit)  Madaren  v.  /^intoUf  Madaren  v.  Carron  Oompany,  26  Law  J, 
Chan,  332. 

(n)  Rent  v.  Young,  9  8imqrCs  R.  192. 

Pavl  V.  Roy,  15  BeamrCs  R.  433. 
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for  the  benefit  of  the  crown^  a  trust  of  real  estate  created  in 
favour  of  an  alien.  The  devise  being  valid,  and  there  being  a 
cestui  que  trust,  who  can  take,  but  not  hold,  the  crown  becomes 
entitled  beneficially,  and  not  the  trustee  or  heir-at-law.  (o) 


(o)  Barrow  v.  WadHn^  24  Beavan,  1 ;  3  Jurist  (N.  S.),  679. 
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CHAPTER   XLVIII. 

PRIVATE  INJURIES — ^WHERE  TO  BE  REDRESSED. 

DCCCCLXVIII.  With  respect  to  the  class  of  quasi  olligor- 
tiones  arising  from  the  infliction  of  an  injury  {maleficium) 
upon  a  private  individual,  it  is  to  be  remembered  that  the 
prosecution  of  the  injurer  may  have  two  objects — 

1.  Pecuniary  reparation  to  the  injured  party,  to  obtain 
which  a  dvU  action  may  suffice.  In  this  case,  as  Donellus 
says,  "  Civiliter  agitur,  id  est  de  privato  damno,  et  pecuni&, 
quam  inde  debitam  acta  prosequatur/'  (a) 

2,  Or,  secondly,  the  object  may  be  the  vindication  of  the 
authority  of  the  law ;  the  punishment  of  the  offender ;  the 
deterring  others  irom  the  commission  of  the  like  offenca  To 
obtain  one  or  all  of  these  ends  the  crimvnal  action  is  necessary : 
''  Quatenus  "  (to  use  again  the  words  of  Donellus)  "  de  his  agitur 
criminaliter  ad  paenam  et  vindictam  criminis.'' 

The  Penal  or  Criminal  Law  of  a  State  appertcdns,  therefore, 
partly  to  its  Private,  partly  to  its  Public  Iaw. 

DCCCCLXIX.  That  portion  of  it  which  relates  to  Public 
Law,  so  far  as  its  administration  affects  the  welfieire  of  other 
States,  so  far  as  it  partakes  of  an  International  character,  has 
been  already  treated  of  in  the  first  volume  of  this  work.  For 
instance,  whether  a  State,  apart  from  treaty,  is  bound  by  the 
obligation  of  extradition — how  far,  and  between  what  States 
treaties  upon  this  subject  have  affected  the  general  law — exter- 
ritorial jurisdiction  in  the  cases  of  crimes  committed  on  board 
national  ships  on  the  high  seas — mixed  jurisdiction  in  the  case 
of  crimes  committed  on  board  foreign  ships  on  the  high  seas — 
the  crime  of  piracy  on  the  high  seas — the  peculiar  jurisdiction 


(a)  Donellus,  Com.  de  Jure  CivUi,  lib.  xvii.  c.  xvL :  **  Ubi  de  mcU^icii* 
et  criminibue  agi  oportet" 


LEX  FOB! — CRIMINAL  LAW.  705 

allowed  by  sufferanoe  or  treaty  in  Mahometan  and  heathen 
countries — are  matters  which  concern  directly  the  State  in 
its  collective  capacity,  and  not  individuals ;  or  which,  indirectly 
concerning  individuals,  and  appertaining  to  Comity,  have  been 
treated  of  in  the  former  volumes  of  this  work. 

DCCCCLXX  But  Comity  or  Private  International  Law 
may  be  properly  said  to  be  (c)  concerned  with  injuries  committed 
against  the  property  or  person  of  some  one  resident  or  com- 
morant  within  the  limits  of  its  jurisdiction,  for  which  injuries 
a  civil  reparation  is  demanded ;  and  it  is  proposed  to  offer  a 
very  few  observations  on  the  jiirisdiction  which  is  or  ought  to 
be  exercised  by  the  ordinary  domestic  tribunals  of  States  upon 
this  subject 

DCCCCLXXL  There  are  some  questions  which  are  im- 
properly classed  under  this  head,  but  which  clearly  belong  to 
the  category  of  Pubhc  Law.  (d) 

For  instance,  whether  a  State  will  take  cognizance  of  an 
offence  committed  by  one  of  its  subjects  within  the  jiirisdiction 
of  a  foreign  State,  and  if  so  what  law  and  what  forms  of  pro- 
cedure it  will  apply  to  his  trial,  (e)  are  clearly  questions  of 
Public,  and  not  of  International  Law.  ''The  lex  loci"  (Lord 
Brougham  observes)  "  must  needs  govern  all  criminal  jurisdic- 
tion from  the  nature  of  the  thing  and  the  purpose  of  the 
jurisdiction."  (f) 

DCCCCLXXII.  A  State,  however,  lies  under  no  obliga- 
tion, and  it  is  not  within  its  moral  competence,  to  punish  a 
person  happening  to  be  resident  within  its  limits^  but  who  is 
not  its  subject^  and  who  is  charged  with  having  committed  a 


(6)  Fedix,  iL  titre  ix. 

Stofy,  chapter  zvi.,  on  Penal  Law*  and  Ofences, 
Euay  on  Foreign  Jurisdiction  and  the  Extradition  of  Criminals^  by 
the  Right  Bon.  Sir  G.  C.  Lewis^  1859. 

(c)  Savigny,  viii.,  is,  however,  of  a  contrary  opinion. 

{d)   Vide  ante,  vol  i. 

(e)  FtdiXf  t  ix.  cL  ii.  and  ch.  iv.,  treats  of  both  these  qneetiona. 

(/)  Warrender  v.  Warrender,  9  Bligh,  125 ;  2  Clark  <fc  Fin.  520—567. 

VOL.  TV.  Z  Z 
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crime,  out  of  its  jurisdiction,  against  the  subject  of  a  third 
Stata  Jurists,  however,  are  not  agreed  upon  this  point ;  and 
many  contend  that  a  delictum,  an  offence  against  Natural 
Law,  is,  wherever  it  has  been  committed,  punishable  every- 
where. Some  are  of  opinion  that  the  State  in  which  the 
criminal  is,  ought  to  punish  him  if  the  State  in  which  he  com- 
mitted the  crime  made  a  request  to  this  effect,  but  not  if  it  be 
made  by  the  injured  person.  Others  think  that  the  criminal 
ought  to  be  surrendered ;  others,  that  he  ought  to  be  expelled 
from  the  Stata 

DCCCCLXXIII.  It  is,  however,  within  the  moral  oompe- 
touce,  and,  indeed,  obligatory  upon  a  State,  to  punish  all  crimes 
committed  within  its  limits,  not  only  upon  one  of  its  own  sub- 
jects, but  upon  any  person  commorant  within  its  dominions. 
Nor  can  it  make  any  difference  in  principle  whether  the  injured 
persou  happen  to  be  or  not  to  be  within  the  dominions  at  the 
time  when  the  injury  is  inflicted.  For  instance,  if  a  forgery  be 
committed  within  the  realm  to  the  injury  of  an  absent  stranger, 
he  is  not  the  less  on  account  of  his  absence  entitled  to  insist 
upon  criminal  proceedings  being  taken  against  the  forger. 
These  principles  are  generally  maintained  by  international 
jurists  and  writers  on  Public  and  Criminal  Law,  and  are  incor- 
porated into  the  texts  of  many  modern  code&  It  is  a  subject 
of  legitimate  surprise  to  find  writers  of  this  class  maintaining 
the  proposition  (g)  that  a  State  is  not  obliged  to  cause  or  allow 
a  criminal  to  be  prosecuted,  if  both  the  offender  and  the  offended 
are  merely  commorant  within  its  limits,  and  are  not  subjects. 
Such  commorant  persons,  however,  certainly  owe  a  temporary 
allegiance  to  the  State,  and  are,  therefore^  independently  of  any 
question  of  maintaining  public  order,  entitled  to  a  temporary 
protection,  both  in  civil  and  criminal  matters,  or  in  those  which 
partake  of  the  character  of  both,  such  as  cases  of  civil  damages 
demanded  for  criminal  offences. 


(g)  F(duv,  8.  573. 
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DCCCCLXXIV.  The  general  rule,  Fselix  remarks,  adopted 
by  the  positive  legislation  of  States  on  this  subject,  which  is 
one  of  FubUc  Law,  is  to  permit  the  criminal  prosecution  of  a 
foreigner  on  account  of  crimes  committed  in  another  State 
only  in  those  cases  in  which  either  the  State  in  which  the  pro- 
secution is  to  be  carried  on  has  been  in  its  collective  capacity 
injured  by  the  crime,  or  in  which  the  crime  has  been  of  the 
gravest  kind  (de  la  plus  haute  graviti),  (h)  The  effect  of  this 
rule  is  to  make  the  Criminal  Law  of  a  State  a  personal  (i) 
statute  to  its  subjects,  travelling  with  them,  and  inseparably 
attached  to  them,  wherever  they  happen  to  be :  and  such  is 
the  doctrine  of  Paul  Yoet  (k)  and  othera  It  was  the  opinion 
of  Bartolus  (I)  that  if,  and  when,  a  State  did  take  cognizance 
of  crimes  committed  by  foreigners  in  a  foreign  State,  it  must 
proceed  according  to  the  Criminal  Law  of  that  State — "  Ut 
possit  contra  eum  procedi  et  puniri  secundum  statuta  sues 
dvitatis;"  a  proposition  sufSdently  impracticable,  it  should 
seem,  to  prove  the  wisdom  and  justice  of  abstaining  altogether 
from  such  experimenta 

DCCCCLXXV.  According  to  the  French  Law  (m)  con- 
tained in  the  6th,  6th,  and  7th  articles  of  their  Criminal  Code^ 
every  Frenchman  guilty  of  a  crime  against  the  safety  of  the 
State,  of  forging  the  public  seal  of  the  State,  national  papers 
or  bank  notes,  may  be  punished  by  the  Criminal  Law  of 
France  in  France ;  so  may  foreigners,  authors  of  or  accomplices 
in  their  offences,  if  they  are  arrested  in  France,  or  if  the 
French  government  has  got  possession  of  them  by  extroMion. 
So  much  for  offences  against  the  State ;  as  to  offences  against 
the  individual,  every  Frenchman  who  has  been  guilty  of  a 
crime  against  another  Frenchma/a,  in  a  foreign  State,  is 

(A)  Sec.  574. 

(t)   Vide  ante,  p.  236. 

{k)  Be  Stai,  a.  4,  ch.  ii.  n.  6. 

Story,  8.  625. 

(0  Yide  ante,  p.  241,  n.  47. 

(m)  Fcdix,  s.  56(), 

z  z  2 
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punishable  in  France,  if  he  has  not  been  punished  abroad,  at 
the  instance  of  the  injured  person.  In  Belgium  this  law  pre- 
vails, with  the  sensible  addition  that  the  family  of  the  injured 
party,  who  may  of  course  be  murdered,  may  prosecute. 

DCCGCLXXYI.  It  is  almost  a  necessary  corollary,  from 
what  has  been  said,  that  the  effect  of  a  criminal  sentence  does 
not  extend  beyond  the  limits  of  the  State  in  which  it  has  been 
pronounced.  Such  is  the  better,  if  not  the  unanimous,  opinion 
of  jurista  (ji) 

Thus  a  person  declared  infamous  in  his  own  country,  is 
infamous  de  facto,  but  not  de  jv/rey  in  another  State.  The 
banished  man  has  a  refuge  in  a  State  which  takes  no  note  of 
the  sentence  of  exile.  The  confiscation  of  his  goods  in  that 
State  does  not  affect  his  property  in  another.  To  recognise 
this  sentence  as  affecting  either  his  honour  or  his  fortune 
would  be  to  inflict,  as  Martens  observes,  a  second  penal  sen- 
tence on  him.  (o) 

DCCCCLXXVII.  The  three  preceding  paragraphs  have 
been  a  digression  into  Public  from  International  Law;  for  to  the 
former  category  belongs  the  jurisprudence  and  practice  of  States 
with  respect  to  their  own  subjects  abroad. 

DCCCCLXXVIII.  The  general  principle  of  English 
Criminal  Law  is  strictly  territorial  and  local ;  even  in  the  case 


(n)  See  vol.  ii.  p.  483,  Appendix  ii.,  for  remarks  and  cases  on  the 
refusal  of  Great  Britain  and  the  United  States  of  North  America  to 
take  cognizance  of  frauds  upon  foreign  revenue  laws. 

(o)  «  Par  une  suite  de  oes  mdmes  principes,  Teffet  d*une  sentence  cri- 
minelle  ne  8*6tend  pas,  hors  des  limites  du  territoire,  but  la  personne  on 
BUT  lea  biens  de  oelui  qui  a  ^t^  condamn^  ;  teliement  que  celui  qui  a6t^ 
d6clar6  infi^ne  chez  nous  n*encourt  chez  P^tranger  qu'une  infiunie  de 
fait,  non  de  droit ;  que  le  bannissement  d6crct^  dims  un  pays  n*empdche 
aucun  autre  pays  de  tol6rer  le  banni,  et  quo  la  confiscation  des  biens 
prononc6e  dans  un  pays  n'emporte  pas  cellc  des  biens  situ^s  dans  un 
autre :  ce  serait  done  punir  de  nouveau  le  coupable  que  de  le  priyer 
dans  un  autre  pays  de  son  honneur  ou  de  bcs  biens,  ou  de  la  bannir 
aprdfl  lui  avoir  aocord6  le  s^jour ;  ce  qui  toutefois  ezigerait  une  nouveUe 
procedure."    Martens,  s.  104. 
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of  its  own  subjects  English  Common  Law  takes  no  cognizance 
of  crimes  abroad  ;  there  are,  however,  certain  very  important 
exceptions  introduced  by  Statute  Law. 

In  very  few  instances,  however,  does  the  English  Criminal 
Law  (p)  extend  its  jurisdiction  generally  over  every  class 
of  British  subjects  in  every  part  of  the  world,  (q)  viz.,  the 
offences  of  bigamy,  treason,  domicile,  (r)  and  slave-holding,  (a) 

As  to  crimes  committed  by  a  particular  class  of  her  subjects 
abroad,  England  has  recently  enacted  as  follows  :  (Q 

"  All  offences  against  property  or  person  committed  in  or  at 
any  place  either  ashore  or  afloat  out  of  Her  Majesty's 
dominions  by  any  master,  seaman,  or  d.pprentice,  who  at  the 
time  when  the  offence  is  committed  is  or  within  three  months 
previously  has  been  employed  in  any  British  ship,  shall  be 
deemed  to  be  offences  of  the  same  nature  respectively,  and  be 
liable  to  the  same  pimishments  respectively,  and  be  enquired 


(p)  The  cases  have  been  very  few ;  and  Sir  G.  Lewis,  p.  22,  infers 
therefrom  that  the  preyentive  effect  of  the  statutes,  certainly  of  H.  8, 
has  been  inconsiderable. 

Under  33  H.  8,  c.  23  (1541) : 

Governor  WalTs  case  (1802),  28  State  Trials,  61. 

Rex  V.  Depardo  (1807),  Ruudl  ds  RyatCs  Rep,  134. 

Rex  ▼.  Sawyer  (1815),  ih,  294. 
Under  9  G.  4,  e.  31  (1829) : 

Rex  Y.  Hdeham,  4  Carrington  A  Payne's  Rep.  394  (1830). 

Rex  Y.  Mattos  (1836),  7  Carrinffton  A  Paynes  Rep,  458. 

Regina  y.  Aztopardi  (1843),  2  Mood^s  Crown  Cases,  288. 

BemarcTs  Case  (April,  1858). 

Under  18  &  19  Vict.  c.  91,  s.  21 : 

Regina  v.  Lopeg,  Regina  v.  CT^ristian  SaUler,  7  Coa^s  Criminal  Cajtes, 
431. 

(9)  See  Appendix  for  these  Statutes. 

(r)  9  G.  4,  c.  31,  s.  22. 

[s)  33  H.  8.  20 ;  9  G.  4,  c.  31,  ss.  7,  8 ;  and  6  &  7  Vict,  c  98. 

(0  See  also  6  &  7  Vict  c.  94,  ^'  An  Act  to  remove  doubts  as  to  the 
exercise  of  power  and  jurisdiction  of  Her  Majesty  within  divers  countries 
and  places  out  of  Her  Majesty^s  dominions,  and  to  render  the  same  more 
effectual:' 
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of,  heaxd,  tried,  determined,  and  adjudged  in  the  same  manner, 
and  by  the  same  Courts,  and  in  the  same  places,  as  if  such 
offences  had  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England ;  and  the  costs  and  ezpences  of  the 
prosecution  of  any  such  offence  may  be  directed  to  be  paid  as 
in  the  case  of  costs  and  expeuces  of  prosecutions  for  offences 
committed  within  the  jurisdiction.'*  (u) 

And  with  respect  to  crimes  committed  by  a  British  subject 
in  a  foreign  port,  or  by  a  foreign  subject  on  board  a  British 
ship  on  the  high  seas,  England  has  recently  enacted  as 
follows : 

"  If  any  perwm,  being  a  Britiah  subject,  charged  with  having 
committed  any  crime  or  offence  on  board  any  British  ship  on 
the  high  seas,  or  in  any  foreign  port  or  harbour,  or  of  any 
persornot  b^g  a  BritiA  subj^  chained  with  having  com- 
mitted any  crime  or  offence  on  board  any  British  ship  on  the 
high  seas,  is  foimd  within  the  jurisdiction  of  any  court  of 
justice  in  Her  Majesty's  dominions,  which  would  have  had 
cognizance  of  such  crime  or  offence  if  committed  within  the 
limits  of  its  ordinary  jurisdiction,  such  court  shall  have 
jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence 
had  been  committed  within  such  limits."  (x) 

CCCCCLXXIX  The  doctrine  of  the  English  Law  as  to 
foreign  penal  Law  has  been  often  and  most  distinctly  laid  down 
by  English  Courts  of  Justica  The  opinion  of  Lord  C.  J.  De 
Grey  (y)  that  "  crimes  are  in  their  nature  local,  and  the  juris- 
diction of  crimes  is  local,"  has  been  in  substance  repeated  by 
most  eminent  judges ;  (z)  by  none  with  greater  authority 
and  clearness  than  Lord  Brougham  in  the  passage  already 
cited — **  the  lex  loci  must  needs  govern  all  criminal  jurisdiction 
from  the  nature  of  the  theory  and  the  purpose  of  the 
jurisdiction/' 


(tt)  17  &  18  Vict.  c.  104,  a.  267  {Merchant  Shipping  Act), 

\x)  18  &  19  Vict  c.  91,  8.  21  {Merchant  Shipping  Act  Amendment). 

(y)  Verest  v.  Verest,  2  W.  Blackstont^s  Hep,  1058. 

(z)  FoUiott  V.  Ogdeny  1  ff,  Blacketone^s  Rep,  135,  Iiord  Loughborough. 
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DCCCCLXXX.  To  return  to  the  proper  subject  of  this 
chapter,  with  respect  to  the  criminal  prosecution  of  foreigners 
in  England,  it  is  remarkable  that  England,  conducting  all  trials 
of  this  kind  through  the  intervention  of  a  jury,  has  endeavoured 
to  secure  the  foreigner  from  suffering  injustice  from  this 
peculiar  institution. 

DCCCCLXXXI.  England  has^  for  a  very  long  time,  allowed 
to  aliens  the  privilege  in  civil  as  well  as  criminal  cases,  of 
challenging  the  array,  on  the  ground  that  the  sheriff  has  not 
returned  a  jury  de  Tnedietate  IvngucBy  (a)  that  is,  a  jury  one 
half  of  which  consisted  of  aliens,  supposing  so  many  to  be 
found  in  the  place  ;  and  this  privilege  is  still  preserved  by  the 
express  enactment  of  a  recent  statute,  (6)  in  favour  of  persons 
indicted  for  felony  or  misdemeanor ;  which  provides  that,  on 
the  prayer  of  every  alien  so  indicted  or  impeached,  the  sheriff 
or  other  proper  minister  shall,  by  command  of  the  court, 
return  for  one  half  of  the  jury  a  competent  number  of  aliens, 
if  so  many  there  be  in  the  town  or  place  where  the  trial  is 
had ;  and  if  not,  then  so  many  aliens  as  shall  be  found  in  the 
same  town  or  place,  if  any ;  and  that  no  such  alien  juror 
shall  be  liable  to  be  challenged  for  want  of  freehold  or  other 
qualification  required  by  that  act ;  but  that  every  such  alien 
may  be  challenged  for  any  other  cause,  (c) 

DCGCCLXXXIL  In  England  it  has  been  decided  that  a 
foreigner  charged  in  England  with  a  crime  committed  there 
cannot  successfully  urge  in  his  defence  that  he  did  not  know 
he  was  dmng  wrong,  though  it  may  be  a  matter  to  be  con- 
sidered in  mitigation  of  punishment,  (d) 


Ogden  v,  FoUiatt,  3  Dumford  ds  Ecut'i  Bep.7^,  4,  Mr.  Justice  BuUer. 
Wolfy.  Oxholm^  6  MauU  ds  SdwynU  Rep,  99,  Lord  Ellenborough. 
(a)    Cf,  MeyeTf  ItutitiUions  Judieiares,  t.  ii.  ch.  13 — Du  Jury  de 
nudietcUe  Unguce. 
lb.  t.  ill.  (di.  16,  Juge^e  oonetds. 
(6)  6  G.  4,  c.  60,  8.  47. 

(c)  SUpherCi  Comm,  vol.  iv.  p.  423. 

(d)  Rex  v.  Eeopt  7  Carrington  <fe  Paynee  Rep.  456. 
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DCCCCLXXXIII.  It  has  been  also  ruled  by  an  English 
Court  that  a  foreigner  sojourning  in  England  cannot  decline  to 
produce  documents,  or  to  give  evidence  in  an  English  Court  of 
Justice  on  the  ground  that  he  would  by  so  doing  {e)  expose 
himself  to  a  criminal  prosecution  in  his  own  country,  though 
in  England  no  such  consequence  would  follow.  This  decision, 
therefore,  was  founded  on  the  principle  that  the  English 
Courts  paid  no  regard  to  the  penal  laws  of  a  foreign  state. 

DCCCCLXXXIV.  The  law  and  practice  of  England  are  in 
accordance  .with  the  law  of  the  United  States  of  North 
America  upon  this  subject  (/)  "  It  is  conceded"  (C.  J.  Marshall 
says)  "  that  the  legislation  of  every  country  is  territorial,  that 
beyond  its  own  territory  it  can  only  affect  its  own  subjects  or 
citizena  It  is  not  easy  to  conceive  a  power  to  execute  a 
municipal  law,  or  to  enforce  obedience  to  that  law,  without  the 
circle  in  which  that  law  operates.  A  power  to  seize  for  the 
infraction  of  a  law  is  derived  from  the  sovereign,  and  must  be 
exercised,  it  would  seem,  within  those  limits  which  circum- 
scribe the  sovereign  power.  The  rights  of  war,  may  be 
exercised  on  the  hi^  b^  because  wax  is  carried  o^  upon  ihe 
high  seas ;  but  the  pacific  rights  of  sovereignty  must  be 
exercised  withm  the  territory  of  the  soyereiga 

"  If  these  propositions  be  true,  a  seizure  of  a  person  not  a 
subject,  or  of  a  vessel  not  belonging  to  a  subject,  made  on  the 
high  seas  for  the  breach  of  a  municipal  regulation,  is  an  act 
which  the  sovereign  cannot  authorize.  The  person  who  makes 
this  seizure,  then,  makes  it  on  a  pretext  which,  if  true,  will  not 
justify  the  act,  and  is  a  marine  trespasser.  To  a  majority  of 
the  court  it  seems  to  follow,  that  such  a  seizure  is  totally 
invalid ;  that  the  possession,  acquired  by  this  unlawful  act,  is 
his  own  possession,  not  that  of  the  sovereign ;  and  that  such 


(«)  The  King  of  the  Two  Sicilies  v.  WiUeox^  1  Simme  N,  R,  329;  V. 
C.  Crauworth.  Cf,  the  North  American  Judgment  ScoviUa  v.  Cat^ieJdy 
14  Johneon'i  Bep.  338 ;  cited  Story,  a.  621. 

(/)  Stonf,  c.  xvi.  Penal  Laws  and  Qffewxs. 
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posseasioii  confers  no  jurisdiction  on  the  court  of  the  country 
to  which  the  captor  belongs.''  {g) 

The  same  learned  judge  laid  down  concisely  the  proposition 
of  law  in  another  case  in  these  words :  **  The  courts  of  no  country 
execute  the  penal  laws  of  another/'  {h) 

DCCCCLXXXV.  This  principle  of  confining  criminal  law 
within  local  and  territorial  limits,  though  on  the  whole  sound 
and  wise,  is  not  free  from  many  disadvantages.  They  have 
been  and  are  principally  conspicuous  in  the  cases  of  border  (i) 
population,  and  of  crimes  committed  on  board  of  foreign 
merchant  vessels  on  the  high  seas. 

It  has  often  happened  of  late  years  that  foreign  vessels,  on 
board  of  which,  while  on  the  high  seas,  some  of  the  crew  have 
been  maimed  or  killed,  have  come  into  English  ports.  The 
author  of  the  crime,  perhaps  the  victim  of  it  also,  are  on  board 
the  vessel  when  she  arrives  in  the  English  port ;  in  many  cases 
the  victim  is  placed  in  an  English  hospital ;  (A;)  witnesses  of  the 
crime  are  there :  the  criminal  law  is  probably  in  most  of 
these  cases  the  same  ;  but  even  if  this  were  otherwise  it  woidd 
be  for  the  interest  of  every  member  of  the  commonwealth  of 
states  to  assent  to  a  modification,  in  such  instances  as  these,  of 
the  principles  of  International  Law,  and  to  concede  by  special 
conventions  a  jurisdiction  over  the  criminal  to  the  state  in 
whose  port  the  vessel  arrived. 

It  would  be  in  most  cases  not  a  substitution  of  a  foreign  for 
a  domestic  jurisdiction,  but^  the  adoption  of  a  foreign  juiis- 


{g)  Rom  v.  ffimdy,  4  Craneh*i  (Amer.)  Rep.  279. 

(A)  The  ArUdope,  10  Wheaton's  Rep.  66, 123. 

(%)  See  this  point  among  others  forcibly  put  by  Sir  G.  Lewis,  pp.  30— 
35,  and  a  striking  illustration  cited  from  Villefort  dee  Crimes  et  dee 
Delite  commie  VEtranger. 

(Jc)  **  Between  the  Ist  of  June,  1857,  and  the  1st  of  June,  1858,  there 
were  admitted  into  the  Northern  Hospital  at  Idverpool  upwards  of  160 
patients,  whose  suflferings,  in  every  single  case,  were  owing  to  maltreat- 
ment at  the  hands  of  their  officers.*'  TAe  7Vme«,  March  21, 1859,  which 
contains  a  well-written  article  on  the  subject. 
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diction  in  lieu  of  none— in  lieu  of  allowing  an  atrocious  criminal 
to  escape  altogether  the  punishment  due  to  his  barbarity. 

At  present  there  is  a  practical  impunity  accorded  to  savage 
and  brutal  men,  which  encourages  them  in  the  commission  of 
acts  of  cruelty  upon  the  high  seas  at  which  human  nature 
shudders ;  and  the  true  end  of  International  law — the  welfeire 
and  safety  of  individuals  as  members  of  states — ^is  sacrificed  to 
an  over-scrupulous  respect  for  a  general  principle,  which  has 
ceased  in  this  particular  instance  to  be  a  means  of  maintaining 
that  end. 
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Ik  this  Appendix  the  following  Statutes  iSb  which  reference  has 
been  made  in  the  course  of  this  volume,  are  printed  at  length : — 

No.  1.  An  Act  to  amend  the  laws  relating  to  aliens, — 7  &  8  Vict. 

c.  66. 
No.  2.  An  Act  for  the  more  effectual  suppressing  of  the  slave 

trade,--6  &  7  Vict.  c.  98. 
No.  8.  An  Act  to  remove  doubts  as  to  the  exercise  of  power  and 

jurisdiction  by  her  Majesty,  within  divers  countries  and  places 

out  of  her  Majesty's  aommions,  and  to  render  the  same  more 

effectual,— 6  &  7  Vict.  c.  94. 
No.  4.  An  Act  to  provide  for  taking  evidence  in  her  Majesty's 

dominions  in  relation  to  civil  and  commercial  matters  pending 

before  foreign  tribunals, — 19  &  20  Vict.  c.  98. 
No.  5.  An  Aeb  to  enable  persons  to  establish  legitimacy  and  the 

validity  of  marriages,  and  the  right  to  be  deemed  natural-bom 

subjects,— 21  &  22  Vict.  c.  98. 


7  &  8  VICTOEIA,  Cap.  66. 

An  Act  to  amend  the  laws  relating  to  Aliens. 

Whebeas  it  is  expedient  that  the  laws  now  in  force  affecting 
aliens  should  be  amended,  and  that  her  Majesty  should  be 
enabled  to  grant  to  aliens  the  rights  and  capacities  of  British 
subjects,  under  such  regulations  and  with  such  restrictions  and 
exceptions  as  are  herein-after  provided.  And  whereas  an  Act  of 
Parliament  was  made  and  passed  in  the  twelfth  year  of  the  reign 
of  his  late  Majesty  king  William  the  Third,  intituled  an  Act  for 
the  further  limitation  of  the  Crown,  and  better  securing  of  the 
rights  and  liberties  of  the  subject ;  and  another  Act  of  Parlia- 
ment was  made  and  passed  in  the  first  year  of  the  reign  of 
his  late  Majesty  king  George  th^  First,  intituled  an  Act  to 
explain  an  Act  made  in  the  twelfth  year  of  the  reign  of  king 
"William  the  Third,  intituled  an  Act  for  the  further  limitation  of 
the  Crown,  and  better  securing  the  rights  and  liberties  of  the 
subject ;  and  another  Act  of  Parliament  was  made  and  passed 
in  the  fourteenth  year  of  the  reign  of  his  late  Majesty  king 
G^eorge  the  Third,  intituled  an  Act  to  prevent  certain  incnnve- 
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niencea  that  may  happen  by  bills  of  naturalization.  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majes^,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  such  parts  of  the  said  recited  Acts  of 
Parliament  as  are  inconsistent  with  the  provisions  of  this  Act 
shall  be  repealed. 

II.  And  be  it  enacted,  That  so  much  of  the  said  Act  of  the 
first  year  of  the  reign  of  king  G-eorge  the  First  as  provides,  that 
no  person  shall  hereafter  be  naturalised  unless  in  the  oill  exhibited 
for  that  piu-pose  there  shall  be  a  clause  or  particular  words 
inserted  to  declare  that  such  person  shall  not  thereby  be  enabled 
to  be  of  the  Privy  Council,  or  a  member  of  either  House  of 
Parliament,  or  to  take  any  office  either  civil  or  military,  or  to 
have  any  grant  of  lands,  tenements,  or  hereditaments  m)m  the 
Crown  to  himself  or  any  other  person  in  trust  for  him,  and  that 
no  bill  of  naturalisation  shall  hereafter  be  received  in  either 
House  of  Parliament  unless  such  clause  or  words  be  first  inserted, 
be  repealed. 

III.  And  be  it  enacted,  That  every  person  now  bom,  or  here- 
after to  be  bom,  out  of  her  Majesty's  dominions,  of  a  mother 
being  a  natural-bom  subject  of  the  United  Kingdom,  shall  be 
capable  of  taking  to  him,  his  heirs,  executors,  or  administrators, 
any  estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance 
of  succession. 

lY .  And  be  it  enacted,  That  from  and  after  the  passing  of  this 
Act  every  alien,  being  the  subject  of  a  friendly  state,  shall  and 
may  take  and  hold,  hj  purchase,  gift,  bequest,  representation,  or 
otherwise,  every  species  of  personal  property,  except  chattels  real, 
as  fuUy  and  effectually  to  all  intents  and  purposes,  and  with  the 
same  rights,  remedies,  exemptions,  privileges,  and  capacities,  as  if 
he  were  a  natural-born  subject  of  the  United  Kingdom. 

V.  And  be  it  enacted,  Tnat  every  alien  now  residing  in,  or  who 
shall  hereafter  come  to  reside  in,  any  part  of  the  United  Kingdom, 
and  being  the  subject  of  a  friendly  state,  may,  by  grant,  lease, 
demise,  assignment,  bequest,  representation,  or  otherwise,  take 
and  hold  any  lands,  houses,  or  other  tenements,  for  the  purpose 
of  residence  or  of  occupation  by  him  or  her,  or  his  or  her  servants, 
or  for  the  purpose  of  any  business,  trade,  or  manufacture,  for  any 
terra  of  years  not  exceeding  twenty-one  years,  as  fuUy  and  effec- 
tually to  aU  intents  and  purposes,  and  with  the  same  rights, 
remedies,  exemptions,  and  privileges,  except  the  right  to  vote  at 
elections  for  Members  of  Parliament,  as  if  he  were  a  natural-bom 
subject  of  the  United  Kingdom. 

VI.  And  be  it  enacted,  That  upon  obtaining  the  certificate  and 
taking  the  oath  herein-after  prescribed  every  alien  now  residing 
in,  or  who  shall  hereafter  come  to  reside  in,  any  part  of  GJreat 
Britain  or  Ireland  with  intent  to  settle  therein,  shflU  enjoy  all  the 
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rights  and  capacities  which  a  natural-bom  subject  of  the  United 
Kingdom  can  enjoy  or  transmit,  except  that  such  alien  shall  not 
be  capable  of  becoming  of  her  Majesty's  Privy  Council,  nor  a 
Member  of  either  House  of  Parliament,  nor  of  enjoying  such 
other  rights  and  capacities,  if  any,  as  shall  be  specially  excepted 
in  and  by  the  certificate  to  be  granted  in  manner  herein-after 
mentioned. 

VII.  And  be  it  enacted,  That  it  shall  be  lai^-ful  for  any  such 
alien  as  aforesaid  to  present  to  one  of  her  Majesty's  principal 
Secretaries  of  State  a  memorial,  stating  the  age,  profession,  trade, 
or  other  occupation  of  the  memorialist,  and  the  duration  of  his 
residence  in  Great  Britain  or  Ireland,  and  all  other  the  grounds 
on  which  he  seeks  to  obtain  any  of  the  rights  and  capacities  of  a 
natural-bom  British  subject,  and  praying  the  said  Secretary  of 
State  to  grant  to  the  memorialist  the  certificate  herein-s^r 
mentioned. 

VIII.  And  be  it  enacted.  That  every  such  memorial  shall  be 
considered  by  the  said  Secretary  of  State,  who  shall  inquire  into 
the  circumstances  of  each  case,  and  receive  all  such  evidence  as 
shall  be  offered,  by  affidavit  or  otherwise,  as  he  may  deem  neces- 
sary or  proper  for  proving  the  trutli  of  the  allegations  contained 
in  such  memorial ;  and  that  the  said  Secretary  of  State,  if  he  shall 
so  think  fit,  may  issue  a  certificate,  reciting  such  of  the  contents 
of  the  memorial  as  he  shall  consider  to  be  true  and  material,  and 
granting  to  the  memorialist  (upon  his  taking  the  oath  herein-after 
prescribed)  all  the  rights  and  capacities  of  a  natural-bom  British 
subject,  except  the  capacity  of  being  a  Member  of  the  Privy 
Council  or  a  Member  of  either  House  of  Parliament,  and  except 
the  rights  and  capacities  (if  any)  specially  excepted  in  and  by 
such  certificate. 

IX.  And  be  it  enacted.  That  such  certificate  shall  be  enrolled 
for  safe  custody  as  of  record  in  her  Majestv's  High  Court  of 
Chancery,  and  may  be  inspected,  and  copies  thereof  taken,  under 
such  regulations  as  the  Lord  High  Chancellor  shall  direct. 

X.  And  be  it  enacted,  That,  within  sixty  days  from  the  day  of 
the  date  of  such  certificate,  every  memorialist  to  whom  rights  and 
capacities  shall  be  granted  by  such  certificate  shall  teke  and 
subscribe  the  following  oath ;  (that  is  to  say,) 

"  I  A.B.  do  sincerely  promise  and  swear,  that  I  will  be  faithful 
and  bear  true  allegiance  to  her  Majesty  Queen  Victoria,  and  will 
defend  her  to  the  utmost  of  my  power  against  aU  conspiracies  and 
attempts  whatever  which  may  be  made  against  her  person,  crown, 
or  dignity;  and  I  will  do  my  utmost  endeavour  to  disclose  and 
make  known  to  her  Majesty,  her  heirs  and  successors,  all  treasons 
and  traitorous  conspiracies  which  may  be  formed  against  her  or 
them;  and  I  do  faithfully  promise  to  maintain,  support,  and 
defend  to  the  utmost  of  my  power  the  succession  of  tne  Crown, 
which  succession,  by  an  Act  intituled  *An  Act  for  the  further 
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Limitation  of  the  Crown,  and  better  secunng  the  Bights  and 
Liberties  of  the  Subject,'  is  and  stands  limited  to  the  Princess 
Sophia  Electress  of  Hanover,  and  the  heirs  of  her  body,  being 
Protestants,  hereby  utterly  renouncing  and  abjuring  any  obe- 
dience or  allegiance  unto  any  other  person  claiming  or  pretending 
a  right  to  the  Crown  of  this  realm.  So  help  me  God." 

Which  oath  shall  be  taken  and  subscribed  by  such  memorialist, 
and  shall  be  duly  administered  to  him  or  her,  before  any  of  her 
Majesty's  judges  of  the  Court  of  Queen's  Bench  or  Court  of 
Common  rleas  or  Court  of  Exchequer,  or  before  any  master  or 
master  extraordinary  in  Chancery  ;  and  that  the  judge  or  master 
or  master  extraordmary  in  Chancery,  whether  in  England  or  in 
Ireland,  before  whom  such  oath  may  be  administered,  shall  grant 
to  the  memorialist  a  certificate  of  his  or  her  having  taken  and 
subscribed  such  oath  accordingly ;  and  such  certificate  shall  be 
signed  by  the  judge,  master  or  master  extraordinary  in  Chancery, 
before  whom  such  oath  shaU  be  administered. 

XI.  And  be  it  enacted.  That  the  several  proceedings  hereby 
authorised  to  be  taken  for  obtaining  such  certificate  as  aforesaid 
shaU  be  regulated  in  such  ma^er  as  the  Secretary  of  State  shall 
from  time  to  time  direct. 

XII.  And  be  it  enacted.  That  the  fees  payable  in  respect  of  the 
several  proceedings  hereby  authorised  shall  be  fixed  and  regulated 
by  the  commissioners  of  her  Majesty's  Treasury. 

XIII.  And  be  it  enacted,  That  all  persons  who  shall  have  been 
naturalized  before  the  passing  of  this  Act,  and  who  shall  have 
resided  in  the  United  K.mgdom  during  five  successive  years,  shall 
be  deemed  entitled  to  and  shall  enjoy  ul  such  riglits  and  capacities 
of  British  subjects  as  may  be  conferred  on  aliens  by  the  provisions 
of  this  Act. 

XIV.  Provided  always,  and  be  it  enacted.  That  nothing  in  this 
Act  shall  prejudice,  or  be  construed  to  prejudice,  any  rights  or 
interests  in  law  or  in  equity,  whether  vested  or  contingent,  under 
any  vnH,  deed,  or  settlement  executed  by  any  natural-bom  subject 
of  Great  Britain  or  Ireland  before  the  passing  of  this  Act,  or 
under  any  descent  or  representation  from  or  under  any  such 
natural-bom  subject  who  shall  have  died  before  the  passing  of 
this  Act. 

XY.  And  be  it  enacted,  That  nothing  herein  contained  shall 
be  construed  so  as  to  take  away  or  diminish  any  right,  privilege, 
or  capacity  heretofore  lawftilly  possessed  by  or  belonging  to  aliens 
residing  in  Great  Britain  or  Ireland,  so  far  as  relates  to  the  pos- 
session or  enjoyment  of  any  real  or  personal  property,  but  that  all 
such  rights  shall  continue  to  be  en  oyed  by  such  aliens  in  as  full 
and  ample  a  maimer  as  such  rights  were  enjoyed  before  the 
passing  of  this  Act. 

XVI.  And  be  it  enacted.  That  any  woman  married  or  who 
shall  be  married  to  a  natural-bom  subject  or  person  naturalised 
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shall  be  deemed  and  taken  to  be  herself  naturalized,  and  have  all 
the  rights  and  privileges  of  a  natural-bom  subject. 

XVII.  And  be  it  enacted,  That  this  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  in  the  present  session  of 
Parliament. 


6  &  7  VICTOEIA,  Cap.  98. 

An  Act  for  the  more  effectual  Suppression  of  the  Slave  Trade. 

Whereas  an  Act  was  passed  in  the  fifth  year  of  the  reign  of 
King  George  the  Fourth,  intituled  "  An  Act  to  amend  and  con- 
solidate the  Laws  relating  to  the  Abolition  of  the  Slave  Trade," 
whereby  it  is  enacted  (among  other  things),  that  it  shall  not  be 
lawful  (except  in  such  special  cases  as  are  herein-after  mentioned) 
for  any  persons  to  deal  or  trade  in,  purchase,  sell,  barter,  or 
transfer,  or  to  contract  for  the  dealing  or  trading  in,  purchase, 
sale,  barter,  or  transfer  of  slaves  or  persons  intended  to  be  dealt 
with  as  slaves ;  or  to  carrv  awa^  or  remove,  or  to  contract  for  the 
carrjring  away  or  removing  oi  slaves  or  other  persons  as  or  in 
order  to  their  being  dealt  with  as  slaves ;  or  to  import  or  bring, 
or  to  contract  for  the  importing  or  bringing,  into  any  place 
whatsoever,  slaves  or  other  persons  as  or  in  order  to  their  being 
dealt  with  as  slaves ;  or  to  ship,  tranship,  embark,  receive,  detain, 
or  confine  on  board,  or  to  contract  for  the  shipping,  transhipping, 
embarking,  receiving,  detaining,  or  confining  on  board  of  any  ship, 
vessel,  or  boat,  slaves  or  other  persons  for  the  purpose  of  their 
being  carried  away  or  removed  as  or  in  order  to  their  being  dealt 
with  as  slaves ;  or  to  ship,  tranship,  embark,  receive,  detain,  or 
confine  on  board,  or  to  contract  for  the  shipping,  transhipping, 
embarking,  receiving,  detaining,  or  confining  on  board  of  any 
ship,  vessel,  or  boat,  slaves  or  other  persons  for  the  purpose  of 
their  being  imported  or  brought  into  any  place  whatsoever  as  or 
in  order  to  their  being  dealt  with  as  slaves ;  or  to  fit  out,  man, 
navigate,  equip,  despatch,  use,  employ,  let,  or  take  to  freight  or  on 
hire,  or  to  contract  for  the  fitting  out,  manning,  navigating,  equip- 
ping, despatching,  using,  employing,  letting,  or  takmg  to  freight 
or  on  hire,  any  ship,  vessel,  or  boat,  in  order  to  accomplish  any  of 
the  objects  or  the  contracts  in  relation  to  the  objects  which 
objects  and  contracts  have  herein-before  been  declared  unlawful ; 
or  to  lend  or  advance,  or  become  security  for  the  loan  or  advance, 
or  to  contract  for  the  lending  or  advancing,  or  becoming  security 
for  the  loan  or  advance  of  money,  goods,  or  effects  employed  or  to 
be  employed  in  accomplishing  any  of  the  objects  or  the  contracts 
in  relation  to  the  objects  which  objects  and  contracts  have  herein- 
before been  declared  unlawful ;  or  to  become  guarantee  or  secu- 
rity, or  to  contract  for  the  becoming  guarantee  or  security,  for 
agents  employed  or  to  be  employed  in  accomplishing  any  of  tho 
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objects  or  tlie  contracts  in  relation  to  the  objects  which  objects  and 
contracts  have  herein-before  been  deckred  unlawiiil ;  or  in  any 
other  maimer  to  engage  or  to  contract  to  enga^,  directly  or 
indirectly,  therein  as  a  partner,  agent,  or  otherwise ;  or  to  ship, 
tranship,  lade,  receive,  or  put  on  board,  or  to  contract  for  the 
shipping,  transhipping,  lading,  receiving,  or  putting  on  board  of  any 
ship,  vessel,  or  boat,  money,  goods,  or  effects  to  be  employed  in 
accomplishmg  any  of  the  objects  or  the  contracts  in  relation  to 
the  objects  which  objects  and  contracts  have  herein-before  been 
declared  unlawful ;  or  to  take  the  charge  or  command,  or  to 
navigate  or  enter  and  embark  on  board,  or  to  contract  for  the 
taking  the  charge  or  command  or  for  the  navigating  or  entering 
and  embarking  on  board,  of  any  ship,  vessel,  or  boat,  as  captain, 
master,  mate,  petty  officer,  surgeon,  supercargo,  seaman,  marine, 
or  servant,  or  in  any  other  capacity,  knowmg  that  such  ship, 
vessel,  or  boat  is  actually  employed,  or  is  in  the  same  voyage,  or 
upon  the  same  occasion,  in  respect  of  which  they  shall  so  take  the 
cnarge  or  command,  or  navigate  or  enter  and  embark,  or  contract 
so  to  do  as  aforesaid,  intended  to  be  employed  in  accomplishing 
any  of  the  objects  or  the  contracts  in  relation  to  the  objecto  whicn 
objects  and  contracts  have  herein-before  been  declared  unlawful ; 
or  to  insure  or  to  contract  for  the  insuring  of  any  slaves,  or  any 
property,  or  other  subject  matter  engaged  or  employed  or  intended 
to  be  engaged  or  employed  in  accomplishing  any  of  the  objects 
or  the  contracts  in  relation  to  the  objects  which  objects  and 
contracts  have  herein-before  been  declared  unlawnd:  And 
whereas  it  is  expedient  that  from  and  after  the  commencement 
of  this  Act  the  provisions  of  the  said  Act  herein-before  recited 
shall  be  deemed  to  apply  to,  and  extend  to  render  unlawful, 
and  to  prohibit  the  several  acts,  matters,  and  things  therein 
mentioned  when  committed  by  Bril^h  subjeefcs  in  foreign  countries 
and  settlements  not  belonging  to  the  British  Crown,  in  like  man- 
ner and  to  all  intents  and  purposes  as  if  the  same  were  done 
or  committed  by  such  persons  within  the  British  dominions, 
colonies,  or  settlements ;  and  it  is  expedient  that  further  pro* 
visions  should  be  made  for  the  more  effectual  suppression  of  the 
Slave  Trade,  and  of  certain  practices  tending  to  promote  and 
encourage  it:  Be  it  therefore  enacted  by  flie  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  Dy  the  authority  of  the  same,  ^niat  all 
the  provisions  of  the  said  consolidated  Slave  Trade  Act  herein- 
before recited  and|  of  this  present  Act  shall,  from  and  after  the 
coming  into  operation  of  this  Act,  be  deemed  to  extend  and  i^ply 
to  British  suDjects  wheresoever  residing  or  being,  and  whether 
within  the  dominions  of  the  British  Crown  or  of  any  foreign 
country ;  and  all  the  several  matters  and  things  prohibited  by 
the  said  consolidated  Slave  Trade  Act  or  by  this  present  Act, 
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when  committed  by  BritiBh  subjects,  whether  within  the  domi- 
nions of  the  British  Crown,  or  in  any  foreign  country,  except 
only  as  herein-after  excepted,  shall  be  deemed  and  taken  to  be 
offences  committed  against  the  said  seTeral  Acts  respectively,  and 
shall  be  dealt  with  and  punished  accordingly :  Provided,  never- 
theless, that  nothing  herem  contained  shall  repeal  or  alter  any  of 
the  provisons  of  the  said  Act. 

II.  And  be  it  declared  and  enacted,  That  all  persons  holden  in 
servitude  as  pledges  for  debt,  and  commonly  called  "  Pawns,"  or 
by  whatsoever  other  name  they  may  be  called  or  known,  shall,  for 
the  purposes  of  the  said  consolidated  Slave  Trade  Act,  and  of  an 
Act  passed  in  the  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  intituled  "An  Act  for  the  Abolition  of 
Slavery  throughout  the  British  Colonies,  for  promoting  the 
Industry  of  the  manumitted  Slaves,  and  for  oompensatii^;  the 
Persons  hitherto  entitled  to  the  services  of  such  Slaves,"  and  of 
this  present  Act,  be  deemed  and  construed  to  be  slaves  or  persons 
intended  to  be  dealt  with  as  slaves. 

III.  And  whereas  it  is  expedient  to  make  further  provision  for 
the  trial  and  punishment  of  offenders :  Be  it  enacted,  That  all 
offences  against  the  consolidated  Slave  Trade  Act  or  against  this 
present  Act,  which  shall  be  committed  by  British  subjects  out  of 
this  United  Kingdom,  whether  within  the  dominions  of  the 
British  Crown  or  in  any  foreign  country,  or  by  foreigners  within 
the  British  dominions,  except  in  places  where  the  British 
admiral  has  jurisdiction,  may  be  taken  cognizance  o^  inquired 
into,  tried,  and  determined  according  to  the  provisions  of  an  Act 
passed  in  the  ninth  year  of  King  George  the  Fourth,  intituled 
"  An  Act  for  consolidating  and  amending  the  Statutes  in  England 
relative  to  Offences  against  the  Person." 

lY.  And  whereas  the  provisions  heretofore  made  for  the  hear- 
ing and  determining  in  England  of  offences  committed  against  the 
Acts  for  the  abolition  of  the  slave  trade  in  places  out  of  this 
United  Kingdom  have  been  found  ineffectual,  by  reason  of  the 
difficulty  of  proving  in  this  kingdom  matters  and  things  done 
elsewhere:  iSe  it  enacted.  That  in  all  cases  of  indictment  or 
information  laid  or  exhibited  in  the  Court  of  Queen's  Bench  for 
misdemeanors  or  offences  committed  against  the  said  Acts  or 
against  this  present  Act  in  any  places  out  of  the  United  Kingdom, 
and  within  any  British  colony,  settlement,  plantation,  or  territory, 
it  shall  and  may  be  lawful  for  her  Majesty's  said  court,  upon 
motion  to  be  made  on  behalf  of  the  prosecutor  or  defendant,  to 
award  a  writ  or  writs  of  Mandamus  requiring  the  Chief  Justice  or 
other  chief  judicial  officer  in  such  colony,  settlement,  plantation, 
or  territory,  who  are  hereby  respectively  authorised  and  required 
accordingly  to  hold  a  court,  with  all  convenient  speed,  for  the 
examination  of  witnesses  and  receiving  other  proon  concerning 
the  matters  charged  in  such  indictments  or  inrormations  respec- 


724  QMSZJLAL  AFPEKDIX  I. 

tiyely,  and  in  tbe  meantime  to  cause  public  notice  to  be  given  of 
the  holding  of  auch  courts,  and  summonses  to  be  issued  for  the 
attendances  of  witnesses  and  of  agents  and  counsel  of  the 
parties ;  and  such  examination  as  aforesaid  shall  be  then  and  there 
openlj  and  publicly  taken  in  the  said  court  viva  voce,  upon  the 
respective  oaths  of  the  persons  examined,  and  be  reduced  to 
writing,  and  be  sent  to  her  Majesty  in  her  Court  of  Queen*a 
Bench  (in  maimer  set  forth  and  prescribed  in  an  Act  passed  in 
the  thirteenth  year  of  Greorge  the  Third,  Chapter  Sixty-three, 
intituled  "  An  Act  for  establishing  certain  Begulations  for  the 
better  Management  of  the  affiedrs  of  the  East  India  Company  as 
well  in  Indu  as  in  Europe)  ;  and  such  depositions,  being  duly 
taken  and  returned  according  to  the  true  intent  and  meaning  of 
this  Act,  shall  be  allowed  and  read,  and  shall  be  deemed  as  good 
and  competent  evidence  as  if  such  witnesses  had  been  present  and 
sworn,  and  examined  tnva  voce  at  any  trial  for  such  misdemeanors 
and  offences  as  aforesaid  in  her  Majesty's  said  Court  of  Queen's 
Bench,  any  law  or  usage  to  the  contrary  thereof  notwithstanding. 

y.  Provided  always,  and  be  it  enacted,  That  in  all  the  cases  in 
which  the  holding  or  taking  of  slaves  shall  not  be  prohibited  by 
this  or  any  other  Act  of  Parliament,  it  shall  be  lawful  to  sell  or 
transfer  such  slaves,  anything  in  this  or  any  other  Act  contained 
notwithstanding. 

YI.  Provided  always,  and  be  it  enacted.  That  nothing  in  this 
Act  contained  shall  be  taken  to  subject  to  any  forfeiture,  punish- 
ment or  penalty,  any  person  for  transferring  or  receiving  any 
share  in  any  Jomt  Stock  Company  established  before  the  passing 
of  this  Act  in  respect  of  any  slave  or  slaves  in  the  possession  of 
such  Company  before  such  tune,  or  for  selling  any  slave  or  shives 
which  were  lawfully  in  his  possession  at  the  time  of  passing  this 
Act,  or  which  such  person  shall  or  may  have  become  possessed  of 
or  entitled  unto  bona  fide  prior  to  such  sale,  by  inheritance, 
devise,  bequest,  marriage,  or  otherwise  by  operation  of  law. 

YII.  And  be  it  en^^ted.  That  this  Act  shall  be  deemed  and 
taken  to  be  in  force  and  to  have  effect  from  and  after  the  first  day 
of  November  in  the  year  One  thousand  eight  hundred  and  forty- 
three,  and  not  before. 


6  A  7  VICTOEIA,  Cap.  94. 

An  Act  to  remove  Doubts  as  to  the  Exercise  of  Power  and 
Jurisdiction  by  her  Majesty  within  divers  Countries  and  Places 
out  of  her  Majesty's  dominions,  and  to  render  the  same  more 
effectual. 

Wheeias  by  treaty,  capitulation,  grant,  usage,  sufferance,  and 
other  lawful  means  her  Majesty  luith  power  and  jurisdiction 
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within  divers  countries  and  places  out  of  her  Majesty's  dominions : 
And  whereas  doubts  have  arisen  .how  far  the  exercise  of  such 

Eower  and  jurisdiction  is  controlled  bv  and  dependent  on  the 
iws  and  customs  of  this  realm,  and  it  is  expedient  that  such 
doubts  should  be  removed:  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  That  it  is  and  shall  be  lawful  for  her  Majesty  to  hold, 
exercise,  and  enjoy  any  power  or  jurisdiction  which  her  Majesty 
now  hath  or  may  at  any  time  hereafter  have  within  any  country 
or  place  out  of  her  Majesty's  dominions,  in  the  same  and  as 
ample  a  manner  as  if  her  Majesty  had  acquired  such  power  or 
junsdiction  by  the  cession  or  conquest  of  territory. 

II.  And  be  it  enacted,  That  every  act,  matter,  and  thing 
which  may  at  any  time  be  done,  in  pursuance  of  any  such  power 
or  jurisdiction  other  Majesty,  in  any  country  or  place  out  of  her 
Majesty's  dominions,  shall,  in  all  courts  ecclesiastical  and  temporal 
and  elsewhere  within  her  Majesty's  dominions,  be  and  be  deemed 
and  adjudged  to  be,  in  all  cases  and  to  all  intents  and  purposes 
whatsoever,  as  valid  and  effectual  as  though  the  same  had  oeen 
done  according  to  the  local  law  then  in  force  within  such  country 
or  place. 

III.  And  be  it  enacted,  That  if  in  any  suit  or  other  proceedings, 
whether  civil  or  criminal,  in  any  court  ecclesiastical  or  temporal 
within  her  Majesty's  dominions,  any  issue  or  question  of  law  or 
of  fact  shall  arise  for  the  due  determination  whereof  it  shall,  in 
the  opinion  of  the  judge  or  judges  of  such  court,  be  necessary  to 
produce  evidence  of  the  existence  of  any  such  power  or  jurisdiction 
as  aforesaid,  or  of  the  extent  thereof,  it  shall  be  lawful  for  the 
judge  or  judges  of  any  such  court,  and  he  or  they  are  hereby 
authorised,  to  transmit,  under  his  or  their  hand  and  seal  or  hands 
and  seals,  to  one  of  her  Majesty's  principal  Secretaries  of  State, 
questions  by  him  or  them  properly  framed  respecting  such  of  the 
matters  aforesaid  as  it  may  be  necessary  to  ascertain  in  order  to 
the  due  determination  of  any  such  question  as  aforesaid ;  and  such 
Secretary  of  State  is  hereby  empowered  and  required,  within  a 
reasonable  time  in  that  behalf,  to  cause  proper  and  sufficient 
answers  to  be  returned  to  all  such  questions,  and  to  be  directed 
to  the  said  judge  or  judges,  or  their  successors ;  and  such 
answers  shall,  upon  production  thereof,  be  final  and  conclusive 
evidence,  in  such  suit  or  other  proceedings,  of  the  several  matters 
therein  contained  and  required  to  be  ascertained  thereby,  (a) 


(a)  See,  on  the  construction  of  this  Section  and  Statute,  the  case  of 
Eervey  v.  FUzpcUrick  (1864),  Kay'i  Bep.  421,  before  V.  C.  Wood. 
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lY.  And  whereas  it  may  in  certain  caaes  be  expedient  that 
crimes  and  offences  committed  within  such  countries  or  places  as 
aforesaid  should  be  inquired  of,  tried,  determined,  and  punished 
within  her  Majesty's  dominions ;  be  it  enacted.  That  it  shall  and 
may  be  lawful  for  any  person  having  authority  deriTed  from  her 
Majesty  in  that  behalf,  Dy  warrant  under  his  hand  and  seal,  to 
cause  any  person  charged  with  the  commission  of  any  crime  or 
oftence  the  cognizance  whereof  may  at  any  time  appertain  to  any 
judge,  magistrate,  or  other  officer  of  her  Majesty  within  sjiy  such 
counlny  or  place  as  aforesaid,  to  be  sent  for  tnal  to  any  British 
colony  which  her  Majesty  may  by  any  order  or  orders  in  council 
from  time  to  time  appoint  in  that  behalf;  and  upon  the  arrival 
of  such  person  within  such* colony  it  shall  and  m&j  be  lawful  for 
the  Supreme  Court  exercising  criminal  jurisdiction  within  the 
same  to  cause  such  person  to  be  kept  in  safe  and  proper  custody, 
and,  so  soon  as  conveniently  may  be,  to  inquire  o£  try,  and  deter- 
mine  Buch  crime  or  offence,  and  upok  con^ction  of  tie  person  so 
charged  as  aforesaid  to  correct  and  punish  him  according  to  the 
laws  in  force  in  that  behalf  within  such  colony,  in  the  same 
manner  as  if  the  said  crime  or  offence  had  been  committed  within 
the  jurisdiction  of  such  Supreme  Court:  Provided  always,  that 
before  any  such  person  shall  be  sent  for  trial  to  any  such  colony 
as  aforesaid  it  shall  be  lawful  for  him  to  tender  for  examination 
to  the  judge,  mamstrate,  or  other  officer  of  her  Majesty  to  whom 
the  cognizance  of  the  crime  or  offence  with  which  he  is  charged 
may  appertain,  within  the  country  or  place  where  the  same  may 
be  aUeged  to  have  been  committed,  any  competent  witness  or 
witnesses,  the  evidence  of  whom  he  may  deem  material  for  his 
defence,  and  whom  he  may  allege  himself  to  be  unable  to  produce 
at  his  trial  in  the  said  colony ;  and  the  said  judge,  magistrate,  or 
other  officer,  shall  thereupon  proceed  in  the  examination  and 
cross-examination  of  such  witness  or  witnesses  in  the  same  manner 
as  though  the  same  had  been  tendered  at  a  trial  before  such 
judge,  ma^trate,  or  other  officer,  and  shall  cause  the  evidence  so 
taken  to  be  reduced  into  writing,  and  shall  transmit  a  copy  of 
such  evidence  to  the  Supreme  Court  before  which  the  trial  of  such 
person  is  to  take  place,  together  with  a  certificate  under  his  hand 
and  seal  of  the  correctness  of  such  copy  ;  and  thereupon  it  shall 
be  lawful  for  the  said  Supreme  Court,  and  it  is  hereby  required, 
to  allow  so  much  of  the  evidence  so  taken  as  aforesaid  as  would 
have  been  admissible  according  to  the  law  and  practice  of  the  said 
Supreme  Court,  had  the  said  witness  or  witnesses  been  produced 
and  examined  at  the  trial  before  the  said  court,  to  be  read  and 
received  as  legal  evidence  at  such  trial :  Provided  also,  that  if  it 
shall  be  made  to  appear  at  such  trial  that  the  laws  by  which  the 
)erson  charged  with  anv  criminal  act  would  have  been  tried  had 
OB  trial  taken  place  before  a  judge,  magistrate,  or  other  officer  of 
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her  Majesty  in  the  country  or  place  in  which  such  act  may  be 
alleged  to  have  been  committeo,  vary  from  or  are  inconsistent 
with  the  laws  in  force  within  snch  colony,  in  respect  either  of  the 
criminality  of  the  act  charged,  or  of  the  nature  or  degree  of  the 
alleged  crime  or  offence,  or  of  the  punishment  to  be  awarded  for 
the  same,  such  Supreme  Court  is  hereby  empowered  and  required 
to  admit  and  give  effect  to  the  laws  by  which  such  person  would 
have  been  so  tried  as  aforesaid,  so  far  as  but  not  further  or  other- 
wise than  the  same  relate  to  the  criminality  of  such  act,  or  to  the 
nature  or  degree  of  such  crime  or  offence,  or  to  the  punishment 
thereof:  Provided  also,  that  nothing  herein  contained  shall  be 
construed  to  alter  or  repeal  any  law,  statute,  or  usage  by  virtue  of 
which  any  crime  or  offence  committed  out  of  he^r  Majesty's 
dominions  mi^ht,  at  the  time  of  the  passing  of  this  Act,  be 
inquired  of,  tned,  determined,  and  punisned  within  her  Majes^*s 
dominions,  or  any  part  thereof,  but  the  same  shall  remain  in  nill 
force  and  effect,  any  thing  herein  contained  to  the  contrary  not- 
withstanding. 

y.  And  whereas  it  may  likewise  in  certain  cases  be  expedient 
that  the  sentences  passed  within  such  countries  and  places  as 
aforesaid  at  the  trial  of  crimes  and  offences  within  the  same  should 
be  carried  into  effect  within  her  Majesty's  dominions;  be  it 
enacted.  That  if  any  offender  shall  have  been  sentenced  to  suffer 
death  or  imprisonment  for  or  in  respect  of  any  crime  or  offence  of 
which  such  offender  shall  have  been  lawfully  convicted  before  any 
judge,  magistrate,  or  other  officer  of  her  Majesty  within  any  sucn 
country  or  place  as  aforesaid,  it  shall  be  lawful  for  any  person 
having  authority  derived  from  her  Majesty  in  that  behalf,  by 
warrant  under  nis  hand  and  seal,  to  cause  such  offender  Xo  be 
sent  to  any  British  colony  which  her  Majesty  may  by  any  order 
or  orders  in  council  from  time  to  time  appoint  in  that  behalf,  in 
order  that  the  sentence  so  passed  upon  such  offender  may  be 
carried  into  effect  within  the  same ;  and  the  magistrates,  gaolers, 
and  other  officers  to  whom  it  may  appertain  to  give  effect  to  any 
sentence  passed  by  the  Supreme  Court  exercising  criminal  juris- 
diction  within  such  colony  are  hereby  empowered  and  required  to 
do  all  acts  and  things  necessary  to  carry  into  effect  the  sentence 
so  passed  upon  such  offender,  in  the  same  manner  as  though  the 
same  had  been  passed  by  such  Supreme  Court. 

YI.  And  be  it  enacted,  That  if  any  offender  shall  have  been 
ordered  or  sentenced  to  be  transported  beyond  the  seas  by  any 
judge,  magistrate,  or  other  officer  of  her  Majesty  within  any  sucn 
country  or  place  as  aforesaid,  or,  having  been  adjudged  ta  suffer 
death,  shall  have  received  her  Majesty^s  most  gracious  pardon 
upon  condition  of  transportation  beyond  the  seas,  it  shall  be  lawful 
for  any  person  having  authority  derived  from  her  Majesty  in  that 
behalf  to  cause  such  offender  to  be  sent  to  any  place  beyond  seas 
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to  which  convicts  may  at  any  time  be  lawfully  transports  from 
any  part  of  her  Majesty's  dominions,  and,  if  there  shall  be  no 
convenient  means  of  transporting  such  offender  without  bringing 
him  to  England,  to  cause  such  offender  to  be  brought  to  England 
in  order  to  be  transported,  and  to  be  imprisoned  in  any  place  of 
confinement  provided  under  the  authority  of  any  law  or  statute 
relufiug  to  the  trimsportation  of  offenders  convicted  in  England, 
until  such  offender  shall  be  transported  or  shall  become  entitled  to 
his  liberty;  and  as  soon  as  any  such  offender  shall  have  arrived  at 
the  place  to  which  he  may  be  transported,  or,  if  brought  to  England, 
shall  have  been  there  imprisoned  as  aforesaid,  all  the  provisions, 
rules,  regulations,  authoriticB,  powers,  penalties,  matters,  and 
things  concerning  the  safe  custody,  confinement,  treatment,  and 
transportation  of  any  offender  convicted  in  Great  Britain  shall 
extend  and  be  construed  to  extend  to  such  offender  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  if  such  offender  haa  been 
convicted  and  sentenced  at  any  session  of  gaol  delivery  holden  for 
anv  county  in  England. 

Vll.  And  be  it  enacted.  That  if  any  suit  or  action  shall  be 
brought  in  any  court  within  her  Majesty's  dominions  against  any 
person  or  persons  for  any  thing  done  in  pursuance  of  any  such 
power  or  jurisdiction  of  her  Majesty  as  sobresaid  or  of  this  Act, 
then  and  in  every  such  case  such  action  or  suit  shall  be  com- 
menced or  prosecuted  within  six  months  after  the  fact  committed, 
and  not  afterwards,  except  where  the  cause  of  action  shall  have 
arisen  out  of  her  Majesty's  dominions,  and  then  within  six  months 
after  the  plaintiff  or  plamtiffs  and  defendant  or  defendants  shall 
have  been  within  the  jurisdiction  of  the  court  in  which  the  same 
may  b^  brought ;  and  the  same  and  every  such  action  or  suit  shall 
be  Drought  in  the  county  or  place  where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere,  except  where  the  cause  of  action 
shall  have  arisen  out  of  her  Majesty's  dominions;  and  the 
defendant  or  defendants  shall  be  entitled  to  the  like  notice,  and 
shall  have  the  like  privilege  of  tendering  amends  to  the  plaintiff 
or  plaintiffs,  or  their  agent  or  attorney,  as  is  provided  in  actions 
brought  against  any  Justice  of  the  Peace  for  acts  done  in  the 
execution  of  his  office  by  an  Act  passed  in  the  twenty-fourth  year 
of  the  reign  of  King  George  the  Second,  intituled  "  An  Act  for 
the  rendering  Justices  of  the  Peace  more  safe  in  the  Execution  of 
their  Office,  and  for  indemnifying  Constables  and  others  acting  in 
obedience  to  their  Warrants ; "  and  the  defendant  or  defendsmts 
in  every  such  action  or  suit  may  plead  the  general  issue,  and  give 
the  special  matter  in  evidence;  and  if  the  matter  or  thing  com* 
plained  of  shall  appear  to  have  been  done  under  the  authority  and 
in  execution  of  any  such  power  or  jurisdiction  of  her  Majesty  as 
aforesaid  or  of  this  Act,  or  if  any  such  action  or  suit  shall  be 
brought  after  the  time  limited  for  bringing  the  same,  or  be 
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brought  and  laid  in  any  other  county  or  place  than  the  same 
ought  to  ^ave  been  brought  or  laid  in  as  aforesaid,  then  the  jury 
shall  find  for  the  defendant  or  defendants';  and  if  the  plaintiff  or 

Slaintiffs  shall  become  nonsuit,  or  discontinue  any  action  after  the 
efendant  or  defendants  shall  have  'appeared,  or  if  a  verdict  shall 
pass  against  the  plaintiff  or  plaintiffs,  or  if  upon  demurrer 
judgment  shall  be  taken  against  the  plaintiff  or  plaintiffs,  the 
defendant  or  defendants  sh^  and  may  recover  treble  costs,  and 
have  the  like  remedy  for  recovery  thereof  as  any  defendant  or 
defendants  hath  or  have  in  any  cases  of  law. 

VIII.  And  be  it  enacted.  That  firom"  and  after  the  First  day  of 
October  in  the  year  One  thousand  eight  hundred  and  forty-four 
so  much  of  an  Act  passed  in  the  Sixth  year  of  his  late  M!ajesty 
king  George  the  Foiurth,  intituled  "  An  Act  to  repeal  certain  Acts 
relating  to  the  G-ovemor  and  Company  of  Merchants  of  England 
trading  to  the  Levant  Seas,  and  the  Duties  payable  to  them  ;  and 
to  authorise  the  Transfer  and  Disposal  oi  the  Possessions  and 
Property  of  the  said  Q-ovemor  and  Company  for  the  Public 
Service,"  as  provides,  "that  from  and  immediately  after  the 
Enrolment  of  any  such  Deed  or  Instrument  as  therein  mentioned 
aU  such  Eights  and  Duties  of  Jurisdiction  and  Authority  over 
his  Majesty's  Subjects  resorting  to  the  Ports  of  the  Levant,  for 
the  Purposes  of  Trade  or  otherwise,  as  were  lawfully  exercised 
and  performed,  or  which  the  Letters  Patent  or  Acts  W  the  said 
Act  recited,  or  any  of  them,  authorised  to  be  exercised  and  per- 
formed, by  any  Consul  or  other  Officers  appointed  by  the  said 
Company,  or  which  such  Consuls  or  other  Officers  lawfully 
exercised  and  performed  under  and  by  virtue  of  any  Power  or 
Authority  whatever,  should,  from  and  after  the  Enrolment  of  such 
Deed  or  Instrument  as  aforesaid,  be  and  become  vested  in  and 
should  be  exercised  and  performed  by  such  Consuls  and  other 
Officers  respectively  as  his  Majesty  might  be  pleased  to  appoint 
for  the  Protection  of  the  Trade  of  His  Majesty's  Subjects  in  the 
Ports  and  Places  respectively  mentioned  in  the  said  Letters 
Patent  and  Acts,  or  any  or  either  of  them ; "  and  also  that  from 
and  after  the  passing  of  this  Act  an  Act  passed  in  the  Parliament 
holden  in  the  Sixth  and  Seventh  years  of  his  said  late  Majesty 
King  WilliaiL  the  Fourth,  intituled  "An  Act  to  enable  his 
Majesty  to  make  Begulations  for  the  better  defining  and  estab- 
lishing the  Powers  and  Jurisdiction  of  His  Majesty's  Consuls  in 
the  Ottoman  Empire,"  shall  be  and  the  same  are  hereby  repealed, 
save  as  to  any  matter  or  thing  theretofore  •  done  under  the 
authority  of  the  same  respectively. 

IX.  And  be  it  enacted,  That  this  Act  may  be  amended  or 
repealed  by  any  Act  to  be  passed  during  this  Session  of  Par- 
liament. 
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19  A  20  VICTOEIA,  Cap.  118. 

An  Act  to  provide  for  taking  Evidence  in  her  Majesty's  Dominions 
in  relation  to  Civil  and  Commercial  Matters  pending  before 
Foreign  Tribunals. 

Whesbas  it  is  expedient  that  facilities  be  afforded  for  taking  evi* 
dence  in  her  Majesty's  dominions  in  rehition  to  civil  and  commer- 
cial matters  pending  before  foreign  tribunals :  Be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follovra : 

I.  Where,  upon  an  application  for  this  purpose,  it  is  made  to 
appear  to  any  court  or  judge  having  authority  under  this  Act  that 
any  court  or  tribunal  of  competent  jurisdiction  in  a  foreign 
country,  before  which  any  civil  or  commercial  matter  is  pending, 
is  desirous  of  obtaining  the  testimony  in  relation  to  such  matter  of 
any  witness  or  vritnesses  within  the  jurisdiction  of  such  first- 
mentioned  court,  or  of  the  court  to  which  such  judge  belongs,  or 
of  such  judge,  it  shall  be  lawful  for  such  court  or  judge  to  order 
the  examination  upon  oath,  upon  interrogatories  or  otherwise, 
before  any  person  or  persons  named  in  such  order,  of  such  witness 
or  witnesses  accordingly ;  and  it  shall  be  lawful  for  the  said  court 
or  judge,  by  the  same  order,  or  for  such  court  or  judge  or  any 
other  judge  having  authority  under  this  Act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  to  be  named  in 
such  order,  for  the  purpose  of  being  exammed,  or  the  production 
of  any  writines  or  other  documents  to  be  mentioned  in  such  order, 
and  to  give  aU  such  directions  as  to  the  time,  place,  and  manner  of 
such  examination,  and  all  other  matters  connected  therewith,  as 
may  appear  reasonable  and  just;  and  any  such  order  may  be 
enforced  in  like  manner  as  an  order  made  by  such  court  or  judge 
in  a  cause  depending  in  such  court  or  before  such  judge. 

II.  A  certificate  under  the  hand  of  the  ambassador,  minister,  or 
other  diplomatic  agent  of  any  foreign  power,  received  as  such  by 
her  Majesty,  or  in  case  there  be  no  such  diplomatic  agent,  then  of 
the  consul  general  or  consul  of  any  such  foreign  power  at  London, 
received  and  admitted  as  such  by  her  Majesty,  that  any  matter  in 
relation  to  which  an  application  is  made  under  this  Act  is  a  civil 
or  commercial  matter  pending  before  a  court  or  tribunal  in  the 
country  of  which  he  is  the  diplomatic  agent  or  consul  having 
jurisdiction  in  the  matter  so  pending,  and  that  such  court  or 
tribunal  is  desirous  of  obtaining  the  testimony  of  the  witness  or 
witnesses  to  whom  the  application  relates,  shall  be  evidence  of  the 
matters  so  certified;  but  where  no  such  certificate  is  produced 
other  evidence  to  that  effect  shall  be  admissible. 

III.  It  shall  be  lawful  for  every  person  authorised  to  take  the 
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examination  of  witnesses  hj  any  order  made  in  pursuance  of  this 
Act  to  take  all  such  examinations  upon  the  oath  of  the  witnesses, 
or  affirmation  in  cases  where  affirmation  is  allowed  by  law  instead 
of  oath,  to  be  administered  by  the  person  so  authorised ;  and  if 
upon  such  oath  or  affirmation  any  person  making  the  same  wilfully 
and  corruptly  give  any  false  evidence,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  g^ty  of  perjury. 

IV .  Provided  always,  That  every  person  whose  attendance  shall 
be  so  required  shall  be  entitled  to  the  like  conduct  money  and 
payment  for  expenses  and  loss  of  time  as  upon  attendance  at  a 
trial. 

Y.  Provided  also,  That  every  person  examined  under  any  order 
made  under  this  Act  shall  have  the  like  right  to  refuse  to  answer 
questions  tending  to  criminate  himself,  and  other  questions,  which 
a  witness  in  any  cause  pending  in  the  court  by  which  or  by  a 
jud^e  whereof  or  before  the  ju^;e  by  whom  the  order  for  exami- 
nation was  made  would  be  entitled  to ;  and  that  no  person  shall 
be  compelled  to  produce  under  any  such  order  as  aforesaid  any 
writing  or  other  document  that  he  would  not  be  compellable  to 
produce  at  a  trial  of  such  a  cause. 

YI.  Her  M^sty's  superior  courts  of  common  law  at  West- 
minster and  in  Dublin  respectively,  the  court  of  session  in  Scot- 
land, and  any  supreme  court  in  any  of  her  Majesty's  colonies  or 
possessions  abroad,  and  any  judge  of  any  such  court,  and  every 
judge  in  any  such  colony  or  possession  who  by  any  order  of  her 
Majesty  in  council  may  be  appointed  for  this  purpose,  shall  re- 
spectively be  courts  and  judges  having  authority  under  this  Act : 
Provide^  that  the  Lord  Chancellor,  with  the  assistance  of  two  of 
the  judges  of  the  courts  of  common  law  at  Westminster,  shall 
frame  such  rules  and  orders  as  shall  be  necessary  or  proper  for 
giving  effect  to  the  provisions  of  this  Act,  and  regulating  the  pro- 
cedure under  the  same. 


21  &  22  YICTORIA,  Cap.  93. 

An  Act  to  enable  persons  to  establish  Legitimacy  and  the  Yalidity 
of  Marriages,  and  the  Eight  to  be  deemed  Natural-bom  Subjects. 

Whebeas  it  is  expedient  to  enable  persons  to  establish  their 
legitimacy,  and  the  marriage  of  their  parents  and  others  from 
whom  they  may  be  descended,  and  also  to  enable  persons  to 
establish  their  right  to  be  deemed  natural-bom  subjects :  Be  it 
therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I.  Any  natural-bom  subject  of  the  Queen,  or  any  person  whose 
right  to  be  deemed  a  natinral-bom  subject  depenos  wholly  or  in 
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part  on  bis  legitimacj  or  on  the  validly  of  a  marriage,  being 
domiciled  in  England  or  Ireland,  or  claimmg  any  real  or  personal 
estate  situate  in  England,  may  apply  by  petition  to  tbe  court  for 
divorce  and  matrimonial  causes,  praying  tbe  court  for  a  decree 
declaring  that  the  petitioner  is  the  legitimate  child  of  bis  parents, 
and  that  the  marriage  of  his  father  and  mother,  or  of  bis  grand- 
father and  grandmother,  was  a  valid  marriage,  or  for  a  decree 
declaring  einier  of  tbe  matters  aforesaid ;  and  any  such  subject  or 
person,  being  so  domiciled  or  claiming  as  aforesaid,  may  in  like 
manner  apply  to  such  court  for  a  decree  declaring  that  bis  mar- 
riage was  or  is  a  valid  marriage,  and  such  court  shall  have  juris- 
diction to  bear  and  determine  such  application  and  to  make  such 
decree  declaratory  of  tbe  legitimacy  or  illegitimacy  of  such  person, 
or  of  tbe  validity  or  invalidity  of  such  marriage,  as  to  tbe  court 
may  seem  just ;  and  such  decree,  except  as  herein-after  mentioned, 
shall  be  bmding  to  all  intents  and  purposes  on  ber  Majesty  and  on 
all  persons  whomsoever. 

II.  Any  person,  being  so  domiciled  or  claiming  as  aforesaid, 
may  apply  by  petition  to  tbe  said  court  for  a  decree  declaratory 
of  his  right  to  be  deemed  a  natural-bom  subject  of  her  Majesty, 
and  tbe  said  court  shall  have  jurisdiction  to  bear  and  determine 
such  application,  and  to  make  such  decree  thereon  as  to  tbe  court 
may  seem  just,  and  where  such  application  as  last  aforesaid  is 
made  by  the  person  making  such  application  as  herein  mentioned 
for  a  decree  aeclaring  bis  legitimacy  or  the  validity  of  a  marriage, 
both  applications  may  be  included  in  the  same  petition  ;  and  every 
decree  made  by  tbe  said  court  shall,  except  as  hereinafter  men- 
tioned, be  valid  and  binding  to  all  intents  and  purposes  upon  ber 
Majesty  and  all  persons  whomsoever. , 

III.  Every  petition  under  this  Act  shall  be  accompanied  by 
such  affidavit  verifying  tbe  same,  and  of  the  absence  of  collusion, 
as  the  court  may  by  any  general  rule  direct. 

IV .  All  the  provisions  of  tbe  Act  of  tbe  last  session,  chapter  85, 
so  far  as  tbe  same  may  be  applicable,  and  tbe  powers  and  pro- 
visions therein  contained  in  rmation  to  tbe  making  and  laying 
before  Parliament  of  rules  and  regulations  concerning  tbe  practice 
and  procedure  under  that  Act,  and  fixing  tbe  fees  payable  upon 
proceedings  before  the  court,  shall  extend  to  applications  and  pro- 
ceeding in  tbe  said  court  under  this  Act,  as  if  the  same  bad  been 
authorised  by  the  said  Act  of  the  last  session. 

V.  In  all  proceedings  under  this  Act  the  court  shall  have  full 
power  to  award  and  enforce  payment  of  costs  to  any  persons  cited, 
whether  such  persons  shall  or  shall  not  oppose  the  declaration 
applied  for,  in  case  the  said  court  shall  deem  it  reasonable  that 
such  costs  shall  be  paid. 

VI.  A  copy  of  every  petition  under  this  Act,  and  of  the  affidavit 
accompanying  the  same,  shall,  one  month  at  least  previously  to 
the  presentation  or  filing  of  such  petition,  be  debvered  to  ber 
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Majesty's  Attorney  General,  who  shall  be  a  respondent  upon  the 
hearing  of  such  petition  and  upon  every  subsequent  proceeding 
relating  thereto. 

VII.  Where  any  application  is  made  under  this  Act  to  the  said 
court  such  person  or  persons  (if  any)  besides  the  said  Attorney 
Gheneral  as  the  court  snail  think  fit  snail,  subject  to  the  rules  made 
under  this  Act,  be  cited  to  see  proceedings  or  otherwise  siunmoned 
in  such  manner  as  the  court  shall  direct,  and  may  be  permitted  to 
become  parties  to  the  proceedings,  and  oppose  the  application. 

VIII.  The  decree  of  the  said  court  shall  not  in  any  case  pre- 
judice any  person,  imless  such  person  has  been  cited  or  made  a 
party  to  the  proceedings  or  is  the  heir-at-law  or  next  of  kin,  or 
other  real  or  personal  representative  of  or  derives  title  under  or 
through  a  person  so  cited  or  made  a  party ;  nor  shall  such  sentence 
or  decree  of  the  court  prejudice  any  person  if  subsequently  proved 
to  have  been  obtained  by  fraud  or  collusion. 

IX.  Any  person  domicUed  m  Scotland,  or  claiming  any  herit- 
able  or  moveable  property  situate  in  Scotland,  may  raise  and 
insist,  in  an  action  of  declarator  before  the  court  of  session,  for 
the  purpose  of  having  it  found  and  declared  that  he  is  entitled  to 
be  deemed  a  natural-bom  subject  of  her  M^esty ;  and  the  said 
court  shall  have  jurisdiction  to  hear  and  determine  such  action  of 
declarator,  in  the  same  manner  and  to  the  same  effect,  and  with 
the  same  power  to  award  expenses,  as  they  have  in  declarators  of 
legitimacy  and  declarators  of  bastardy. 

A.  No  proceeding  to  be  had  under  this  Act  shall  affect  any  final 
judgment  or  decree  already  pronounced  or  made  by  any  court  of 
competent  jurisdiction. 

XI.  The  said  Act  of  the  last  session  and  this  Act  shall  be  con- 
strued together  as  one  Act ;  and  this  Act  may  be  cited  for  all  pur- 
poses as  "  The  Legitimacy  Declaration  Act,  1858." 
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Below  is  printed  at  length  the  leading  American  decision  upon 
the  application  of  Personal  and  Beal  Statutes. 

Saul  V.  His  Creditors,  (a) 
Appeal  fbom  the  Cotjbt  07  the  Pibst  Distbict. 


Marginal  Note  of  Beporier, 

Subsequent  statutes  do  not  repeal  previous  ones  hj  containing 
different  provisions.     They  must  be  contraiy. 

The  jurisprudence  of  Spain  makes  a  part  of  the  law  of  Louisiana. 

The  rules  in  relation  to  real  and  personal  statutes,  apply  also  to 
unwritten  laws  or  customs. 

Where  the  personal  statute  of  the  domicil  is  in  opposition  to  a 
real  statute  of  situation,  the  real  statute  will  prevail. 

Contracts  are  governed  by  the  laws  of  the  country  where  they 
are  made,  but  they  cannot  be  enforced  to  the  injury  of  a  State 
whose  aid  is  required  to  carry  them  into  effect. 

Nor  where  they  are  in  opposition  to  the  positive  laws  of  that 
State. 

In  the  conflict  of  laws  where  it  is  doubtful  which  should 
prevail,  the  court  that  decides  should  prefer  the  law  of  its  own 
country  to  that  of  the  stranger. 

Personal  statutes  of  the  country  where  a  contract  is  sought  to 
be  enforced,  may  sometimes  control  the  personal  statutes  of  the 
country  where  the  contract  was  made. 

The  law  relating  to  acquests  and  gains  made  during  marriage, 
is  a  real,  not  a  personal  statute,  and  governs  marriages  made  in 
other  countries,  where  the  parties  reside  in  this,  as  to  all  property 
acquired  after  their  removal. 

But  they  yield  to  an  express  agreement  made  on  entering  into 
marriage  in  another  country. 

The  contract  of  pledge  of  incorporeal  things  will  not  give  a 
preference  unless  evidenced  by  an  authentic  act,   or  one  duly 


(a)  5  Martinis  Rep,  N.  S.  669--608. 
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recorded  at  a  time  not  miBpicious.  And  this  contract  sotM  seing 
prive,  though  made  long  before  insolvency,  cannot  be  recorded  at 
a  time  when  the  debtor  wonld  be  incapable  of  giving  a  preference 
by  any  act  of  his. 


Porter  J  •7'.,  delivered  the  judgment  of  the  Court.  The  tableau 
of  distribution  filed  by  the  syndics  of  the  insolvent,  was  opposed 
in  the  court  of  the  first  instance  ;  and  the  opposi^on  being  sus- 
tained, an  appeal  has  been  taken  to  this  court  by  the  syndics,  by 
the  bank  of  the  United  States,  the  Bank  of  Orleans,  and  the 
Bank  of  Louisiana. 

The  claims  admitted  by  the  judge,  a  quo,  and  which  are  now 
contested  there,  are : — 

1st.  That  of  the  children    of  the  insolvent,  who   claim   as 

Srivileged  creditors,  for  the  amount  inherited  by  them  from  their 
eceased  mother. 

2nd.  That  of  John  Jacob  Astor,  of  New  York,  who  avers  that 
he  is  a  creditor  of  the  insolvent  for  the  sum  of  i64,000,  and  that 
he  has  a  privilege  on  751  shares  of  stock  of  the  JBaxik  of  Orleans, 
which  were  pledged  to  him,  and  now  make  a  part  of  the  estate 
surrendered. 

8rd.  That  of  Alexander  Brown  and  Sons,  of  Baltimore,  who 
also  assert  a  privilege  on  bank-stock,  which  they  state  was 
pledged  to  them  by  the  insolvent  for  the  security  of  a  loan  of 
^,000  and  upwards. 

The  different  questions  of  law  arising  on  these  claims,  have 
been  argued  with  an  ability  worthy  of  their  importance.  Some 
of  these  questions  are  now  presented  for  the  first  time  for 
decision ;  and  those  which  have  been  already  before  the  Court 
and  acted  on,  on  other  occasions  have  been  examined  with  so 
much  care  by  the  coimsel,  and  have  received  such  additional  light 
from  the  laborious  investigation  bestowed  on  them,  that  they 
come  upon  our  ccmsideration  with  as  much  freshness,  as  if  this 
was  the  only  time  our  attention  had  been  drawn  to  them. 

We  shall  take  them  up  in  the  order  in  which  they  have  been 
already  stated ;  and  first  as  to  the  claim  of  the  insolvents'  children. 

From  the  facts  admitted  by  the  parties,  which  admission  makes 
the  statement  on  this  appeal,  it  appears,  that  Saul  and  his  wife 
intermarried  in  the  State  of  Virginia,  on  the  6th  of  February,  1794, 
their  domicil  being  then  in  that  State ;  that  they  remained  there 
until  the  year  1804,  when  they  removed  to  the  now  State  of 
Louisiana;  that  they  fixed  their  residence  here,  and  continued 
this  residence  up  to  the  year  1819,  when  the  wife  died ;  that 
after  their  removal  from  Virginia,  and  while  living  and  having 
their  domicil  in  this  State,  a  large  quantity  of  property  was 
acquired,  which  aft  the  death  of  the  wife  remamed  in  tne  posses- 
sion of  her  husband,  the  insolvent. 
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The  cliildren  claim  the  one  half  of  the  property,  as  acquests 
and  gains,  made  by  their  father  and  mother  in  this  State.  The 
appellants  contend,  that  as  the  marriage  took  place  in  the  State 
of  Virginia,  by  whose  laws  no  community  of  acquests  and  gains 
was  permitted,  the  whole  of  the  property  acquired  here  belonged 
to  the  husband. 

This  statement  of  the  matter  at  issue  shows  that  the  only 
question  presented  for  our  decision  is  one  of  laws ;  but  it  is  one 
which  grows  out  of  the  conflict  of  laws  of  different  states.  Our 
former  experience  had  taught  us,  that  questions  of  this  kind  are 
the  most  embarrassing  and  difficult  of  decision,  that  can  occupy 
the  attention  of  those  who  preside  in  courts  of  justice.  The  ar^- 
ment  of  this  case  has  shown  us,  that  the  vast  mass  of  learning 
which  the  research  of  counsel  has  furnished,  leaves  the  subject  aa 
much  enveloped  in  obscurity  and  doubt,  as  it  would  have  appeared 
to  our  own  understandings,  had  we  been  called  on  to  decide, 
without  the  knowledge  of  what  others  had  thought  and  written 
upon  it. 

Until  the  discussion  of  this  cause,  it  was  generally  understood 
by  the  bar  and  the  bench  in  this  state,  that  the  question  now 
agitated  was  well  understood  in  our  jurisprudence ;  and  that  from 
the  period  married  persons  from  other  states  moved  into  this,  the 
property  acquired  became  common,  and  was  to  be  equally  divided 
between  them  at  the  dissolution  of  the  marriage.  We  have  not, 
therefore,  been  insensible  to  the  argument  so  strongly  pressed  on 
us,  that  the  question  being  already  settled  by  the  decisions  of  the 
tribunal  of  last  resort  in  the  state,  the  subject  ought  not  to  be 
opened  again,  and  that  the  most  important  interests  of  society 
require  tnere  should  be  a  time  when  contested  points  of  juris- 
prudence may  be  considered  as  at  rest.  But  these  considerations 
are  not  in  this  case  of  sufficient  weight,  to  preclude  a  re-examina- 
tion of  the  principles  on  which  the  doctrme  already  stated  has 
been  established.  A  sufficient  period  has  not  elapsed  to  enable  it 
to  derive  much  authority  from  the  acquiescence  of  others.  The 
decision  of  the  court  cannot  be  supposed  to  have  influenced  parties 
entering  into  the  marriage  contract,  or  greatly  to  have  affected 
any  important  interests  in  society.  It  applied  only  to  married 
persons  emigrating  from  other  states,  whose  exertions  or  industry 
cannot  be  supposed  to  have  been  much  changed,  by  the  anticipa- 
tion of  the  property  going  in  one  direction  or  the  other ;  whose 
habits  were  formed  before  they  came  here,  and  no  doubt  remained 
the  same  afber  their  migration,  as  before.  We  shall,  therefore, 
proceed  to  the  examination  of  the  question,  as  if  the  case  was  now 
presented  for  the  first  time,  and,  we  trust,  without  any  bias  that 
might  be  supposed  to  exist  on  our  minds,  from  the  opinions  we 
have  already  expressed. 

The  investigation  we  are  about  to  make  will  be  best  conducted 
by  first  examining  our  own  statutes. 
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The  old  ciTil  code  provided  that  every  marriage  contracted 
within  this  state  superinduces  of  right  partnership,  or  community 
of  acquests  and  gains.  (Civil  Code,  836,  art.  63.) 

Our  revised  code  repeats  this  provision  and  adds  another :  that 
a  marriage  contracted  out  of  tnis  state  between  persons  who 
afterwards  come  to  live  here  is  also  subject  to  the  community  of 
acquests,  with  respect  to  such  property  as  is  acquired  after  their 
arrival.  (Code,  2370.) 

If  the  acquests  and  gains,  in  respect  to  which  the  present  suit 
exists,  had  been  made  under  the  dominion  of  the  law  last  cited, 
there  would  be  an  end  to  any  dispute  about  their  distribution ; 
but  the  marriage  of  the  insolvent  and  his  wife  was  dissolved  by 
the  death  of  the  latter,  before  that  law  was  enacted. 

It  has  been  contended,  that  as  the  article  first  cited  provides 
for  a  community  of  acquests  and  gains  on  all  marriages  contracted 
within  the  territory,  it  is  an  evidence  the  legislature  did  not  intend 
there  should  be  a  community  on  marriages  made  tioithout;  inclusio 
MfiiuSf  est  exclusio  idterius. 

It  would  be  giving  too  much  weight  to  the  argument  eontrario 
sensUf  to  adopt  this  construction.  Ifthe  subject  were  one  on  which 
there  had  existed  no  previous  legislation,  it  would  certainly  be 
fair  to  contend,  that  as  the  law  maker  has  affirmatively  declared, 
particular  cases  not  enumerated  should  produce  certain  eifects, 
this  affirmative  included  the  negative,  that  other  cases  not  enume- 
rated should  not  produce  these  effects ;  though  even  then,  this 
reasoning,  which  is  founded  on  presumption,  might  yield  to  other 
circumstances,  by  which  that  presumption  could  be  repelled. 
But  when  there  already  exists  positive  legislation  on  the  same 
subject  matter,  providing  for  the  very  case  which  it  is  presumed 
is  excluded,  the  argument  loses  almost  entirely  its  weight.  The 
law  must  then  be  interpreted  by  a  well-known  rule  of  jurispru- 
dence, that  an  intention  to  repeal  laws  can  never  be  supposed ; 
that  subsequent  statutes  do  not  abrogate  former  ones  by  con- 
taining different  provisions  on  the  same  subject;  they  must  be 
contrary  to  produce  such  effect.  This  rule,  which  is  true  in 
relation  to  all  laws,  is  more  particularly  applicable  to  our  codes, 
which  were  only  intended  to  lay  down  general  principles,  and 
provide  for  cases  of  the  most  common  occurrence.  If,  then,  the 
provisions  in  our  code  cannot  be  considered  to  have  repealed  the 
former  law,  no  argument  can  be  drawn  from,  them  as  to  the 
intention  of  the  legislature  to  do  so,  or  their  opinion  on  this 
subject.  It  is  more  than  probable  their  thoughts  were  not  turned 
to  a  case  which  is  not  of  frequent  occurrence.  If  they  had 
intended  to  act  on  it,  as  the  matter  was,  to  say  the  least,  doubtful, 
they  certainly  would  not  have  increased  these  doubts  by  leaving 
their  will  to  be  inferred  from  an  affirmative  regulation  on  the 
same  subject,  but  in  relation  to  a  different  state  of  things.  We 
are  bound  to  believe  they  would  have  legislated  directly  on  it, 
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and  have  positively  declared,  as  the^  have  since  done,  what  the 
rule  should  be,  when  people  mamed  in  another  country,  and 
removed  into  this. 

It  being  clear,  then,  that  our  own  statutes  furnish  no  guide  for 
the  decision  of  this  question,  recourse  must  be  had  to  the  former 
laws  of  the  country. 

The  positive  regulations  of  Spain  on  this  subject,  are  contained 
in  two  laws;  one  of  the  Fuero  Beal,  and  the  other  of  the 
ParHdoi. 

That  part  of  the  law  of  the  Partidas  which  directly  applies  to 
the  case  before  the  Court,  is  in  the  following  words : — "  E  dezimos, 
que  el  pleyto  que  ellos  pusieron  entre  si,  deve  valer  en  la  manera 
que  se  avinieron  ante  que  casassen,  o  quando  casaron ;  e  non  deve 
ser  embaigado  por  la  costumbre  contrana  de  aquella  ^^cx^  do  fuesen 
a  morar.  Esse  mismo  seria,  maguer  ellos  non  pusiessen,  pleyto 
entre  si ;  ca  la  costumbre  de  aquella  tierra  do  fizieron  el  casa- 
miento,  deve  valer,  quanto  en  las  dotes,  e  en  las  arras,  e  en  las 
gmancias  que  fizieron,  e  non  la  de  aquel  lugar  do  se  cambiaion." 
Pt.  4,  tit.  ii.  ley.  28. 

''And  we  say,  that  the  agreement  they  had  made  before  or  at 
the  time  of  their  marriage,  ought  to  have  its  effect  in  the  maanar 
they  may  have  stipulated,  and  that  it  will  not  be  avoided  by  the 
custom  of  the  place  to  which  thev  may  have  removed.  And  so 
we  say  it  would  be,  if  they  had  not  entered  into  any  aeree- 
m^it ;  for  the  custom  of  the  country  where  they  contracted  the 
marriage,  ought  to  have  its  effect  as  it  regards  the  dowry,  the 
imroB^  and  the  gains  thev  may  have  made ;  and  not  that  of  the 
place  to  which  they  may  have  removed.*' 

Some  verbal  cnticism  has  been  exercised  on  this  law.  It  is 
contended  by  one  of  the  parties,  that  it  only  intended  to  pro- 
vide for  the  gains  made  before  the  removal  of  tne  married  couple ; 
or,  at  all  events,  that  the  words  used  leave  the  sense  doubtful. 
By  the  other,  that  it  re^;ulates  all,  whether  made  before  or  alter 
they  left  the  country  in  which  the  marriage  took  |)lace.  The 
expressions  used,  though  not  free  from  aU  ambiguity^  as  the 
appellants  have  argued,  we  think  ought  to  receive  the  construction 
for  which  they  contend.  The  law  was  so  understood  by  the 
commentators  of  that  day,  and  the  piieceding  parts  of  it,  com- 
pared with  the  clause  in  winch  the  obscurity  is  said  to  exists  serve 
to  support  this  interpretation. 

If  these  provisions  m  the  JParHdas  stood  alone,  they  would  admit 
of  a  more  favourable  construction  in  support  of  the  ground  as- 
sumed by  the  oounsd  for  the  syndks,  than  they  can  receive, 
when  taken  in  connection  with  the  law  of  the  JPktere  Seal,  which 
is  in  the  following  words : — 

''  Toda  cosa  que  el  miuido  y  muger  ganaren  o  compraren,  es- 
tando  de  consuno,  hayanlo  ambos  por  medio,  Ac.** — Havunma 
Seeop,  lib.  10,  tit.  4,  ley.  1. 
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^£▼617  thiiiff  which  the  husband  and  wife  may  acquire  while 
together,  shall  be  equally  divided  between  them." 

The  codes  in  which  these  laws  are  found,  were  composed  under 
the  authority  of  Ferdinand  the  Third,  and  his  son  Aiphonso  the 
wise,  nearly  about  the  same  time.  The  l^uero  Meal  was  published 
in  the  year  1255.  The  ^artidoB^  although  completed  in  1260, 
was  not  promulgated  until  nearly  a  century  afterwards. 

By  the  Spanish  writers,  the  i^^rmer  is  considered,  with  respect 
to  the  latter,  what  the  Institutes  of  Justinian  are  to  the  Pandects; 
and  it  has  been  admitted,  that  they  may  mutually  aid  in  the 
int^retation  of  each  other. 

"We  have  then  two  statutes  presented  for  construction,  one  of 
which,  not  in  terms  the  most  clear,  directs  that  the  custom  of  the 
country  where  parties  contract  marriage  should  regulate  their 
rights,  in  respect  to  acquests  and  gams;  and  another  which 
declares,  that  every  thing  that  husraid  and  wife  may  gain  or 
purchase,  shall  be  equally  divided  between  them. 

If  the  question,  as  to  the  true  interpretation  of  these  laws  now 
arose  for  the  first  time,  we  should  hesitate  what  construction  to 
put  on  them.  Either,  taken  singly,  and  according  to  the  letter, 
goes  the  whole  length  for  whid  each  of  the  parties  before  us 
contends ;  but  before  eTamining  tiiem  to  ascertoin  what  condu- 
sion  we  should  come  to,  if  left  to  our  judgment  unaided  by  the 
opinions  of  others,  it  is  proper  we  should  endeavour  to  learn  what 
construction  was  put  on  tnem  in  the  country  where  they  were 
made.  On  whatever  side  the  weight  of  authority  should  be  found 
to  prepondeirate,  we  may  certainly  adopt  it.  They  who  have  had 
these  laws  for  nearly  five-  hundred  years  before  they  passed  to  us, 
must,  we  feel,  have  more  knowledge  of  the  intention  and  meaning 
of  their  own  l^islation,  than  we,  at  this  remote  period  of  time, 
who  have  come  to  a  knowledge  of  them  but,  as  it  were,  of  yester- 
day, can  possibly  possess. 

Toothing  can  be  more  satisfiustorily  shown,  than  the  opinion  of 
the  commentators  on  the  statutes  of  Spain,  in  relation  to  this 
particular  subject.  From  the  time  Gregorio  Lopez  published 
his  work  on  the  Partidas,  in  the  year  1555,  down  to  Febrero,  in 
the  yefir  1781,  the  writings  of  no  jurist  of  that  country  have  been 
produced  to  us,  who  treats  of  this  matter,  that  does  not  declare 
that  the  law  of  the  Partidas,  already  cited,  must  be  limil^  to 
property  acquired  in  the  place  where  the  marriage  is  contracted, 
and  that  it  does  not  extend  to  acquisitions  n^e  in  anotiier 
country,  to  which  the  parties  may  have  removed,  where  a  duSerent 
rule  should  prevail.  In  the  long  list  of  writers,  who  have  beoi 
cited  in  support  of  this  doctrine,  are  to  be  found  some  of  the 
most  iUustnous  of  whom  the  middle  ages  could  boast,  James  of 
Arena,  Ouliehnus  de  Cuneo,  Dynus,  Baynaldus,  Jean  Favre, 
BaLduSi  Alciat^  and  Ancharanus,  G-regorio  Lopez  on  the  four 
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Partidas,  tit.  11,  law  24. ;  Matienzo  Commentaria,  lib.  5,  tit.  9^ 
DOS.  73  &  74 ;  Febrero,  pt.  2,  lib.  1,  cap.  4,  a.  2,  no.  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can  exist 
on  which  side  it  preponderates,  in  the  counhy  where  the  statute 
was  passed.  Admittmg,  therefore,  for  a  moment,  that  the  letter 
of  the  law  of  the  Parties  was  yiolated,  by  the  construction  given 
to  it  by  the  commentators;  that  violation  acquiesced  in  for 
centuries,  by  lawyers,  courts,  and  the  sovereign  authority  of  the 
country,  mAes  as  much  a  part  of  the  law  of  Spain  at  this  day,  ns 
if  the  statute  had  been  modified  by  the  power  in  the  state,  in 
whom  the  right  of  legislation  was  vested.  In  looking  into  the 
laws  of  any  country,  we  stop  at  the  threshold  if  we  look  no 
further  than  their  statutes ;  and  what  we  should  see  there  would 
in  most  instances  only  tend  to  mislead.  In  every  nation  that  has 
advanced  a  few  steps  beyond  the  first  or^;anization  of  political 
society,  and  that  has  miide  any  progress  m  civilisation,  a  more 
extensive  and  equally  important  part  of  the  rules  which  govern 
men,  is  derived  rrom  what  is  called,  in  certain  countries,  common 
law,  and  here,  jurisprudence. 

This  jurisprudence,  or  common  law,  in  some  nations,  ia  found 
in  the  decrees  of  their  courts ;  in  others,  it  is  furnished  by  private 
individuals,  eminent  for  their  learning  and  integrity,  whose  supe- 
rior wisdom  has  enabled  them  to  gain  the  proud  distinction  of 
legislating,  as  it  were,  for  their  country,  and  enforcing  their  legis- 
lation bv  the  most  noble  of  all  means:  that  of  reason  alone. 
After  a  long  series  of  years,  it  is  sometimes  difBlcult  to  say, 
whether  these  opinions  and  judgments  were  originally  the  effhct 
of  principles,  previously  existing  in  society,  or  whether  they  were 
the  cause  of  the  doctrines,  which  all  men  at  last  recognize.  But 
whether  the  one  or  the  other,  when  acquiesced  in  for  ages,  their 
force  and  effect  cannot  be  distinguished  from  statutoiy  law.  No 
civilised  nation  has  been  without  such  a  system.  None,  it  is 
believed,  can  do  without  it ;  and  every  attempt  to  expel  it  only 
causes  it  to  return  with  increased  strength  on  those,  who  are  so 
sanguine  as  to  think  it  may  be  dispensed  with. — Dupaneeau  on 
Juritdictian,  106. 

Spain,  who  was  among  the  first  of  the  European  nationa  that 
reduced  her  laws  into  codes,  and  who  carried  that  mode  of  legisla- 
tion further  than  any  other  people,  early  felt  the  necessity  of  a 
juris|)rudence,  which  would  supply  the  defects,  and  soften  the 
asperities  of  her  statutes.  The  opinions  of  her  jurisconsults  seem 
to  have  obtained  an  authority  witn  her,  of  which  the  history  of  no 
other  coimtry  offers  an  example.  So  early  as  the  fifteenth 
century,  a  law  was  passed  regulating  the  authority  which  belonged 
to  the  opinions  of  Bartolus,  Baldus,  Juan  Andrea,  and  Abad. 
That  law  was,  it  is  true,  afterwards  repealed  by  the  first  of  2bro, 
and  directions  given  that  in  case  of  doubt  as  to  the  true  interpre- 
tation of  the  statutes,  recourse  should  be  had  to  the  sovereign 
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himself.  Wliat  was  the  practical  operation  of  this  last  statute, 
our  researches  do  not  enable  us  positively  to  state.  It  does  not, 
however,  seem  to  have  made  much  change  in  the  practice  of  their 
courts,  for  in  the  year  1713  we  find  an  auto  accordado  in  respect 
to  the  laws  that  should  be  followed  in  the  decision  of  causes ;  in 
which  it  is  stated,  as  a  great  inconvenience,  that  the  tribunals  of 
justice  had  resorted  to  foreign  hooks  and  authors,  to  the  depreciation 
of  their  own  jurists ;  who,  with  great  knowledge,  had  explained 
and  interpreted  their  laws,  ordinances,  and  customs.  But  admit- 
ting that  afber  the  promulgation  of  the  law  of  Toro,  the  opinions 
of  these  jurists  had  not  the  weight  they  before  received,  and  that 
in  all  unsettled  cases  recourse  was  haa  to  the  sovereign  himself; 
when  we  find  that  nearly  four  hundred  years  after,  the  writers  on 
the  laws  of  Spain  refer  to  no  decision  of  their  king  and  council  on 
this  point,  express  no  doubt  about  it,  and  quote  the  opinions  of 
jurists  who  wrote  nearly  the  same  length  of  time  beK>re  them, 
what  conclusion  can  we  come  to,  but  that  no  doubt  did  exist  on  the 
subject  in  Spain.  That  the  whole  nation  acquiesced  in  the  opinions 
of  those  who  had  early  interpreted  their  statutes,  and  toat  the 
tacit  consent  of  the  sovereign  nimself  must  be  presumed  given  to 
a  conslruction  which  he  hud  the  power  to  change,  but  in  which 
it  is  not  shown  he  made  any  alteration. — Novissima  Recop,  1.  3, 
tit.  2  leyes.  3  &  11. 

It  is  most  clear,  then,  that  this  interpretation,  which  limits  the 
law  of  the  Fartidas  to  the  gains  made  m  the  country  where  the 
marriage  was  contracted,  and  excludes  from  its  operation  property 
acquired  after  a  change  of  residence,  comes  to  us  recommended  and 
fortified  by  every  sanction  that  can  give  it  value  in  the  minds/of 
those  who  sit  in  judgment ;  and  whose  duty  it  is  to  pronounce 
what  the  law  is,  and  not  what  it  ought  to  be. 

The  appellants,  however,  contend,  that,  although  such  may  be 
the  construction  given  to  the  statute  in  Spain,  that  construction 
is  not  binding  on  the  Court,  because  this  is  a  question  of  juris- 
prudence not  peculiar  to  any  distinct  nation,  but  one  touching 
the  comity  of  nations,  and  embracing  doctrines  of  intematiomS 
law,  on  which  the  opinions  of  writers  not  living  in  Spain  are 
entitled  to  equal  weight  with  those  who  professecUy  treat  of  her 
laws. 

The  strength  of  the  plaintiffs'  case  rests  mainly  on  this  propo- 
sition, and  it  is  proper  to  examine  it  with  the  attention  whioh  its 
importance  in  the  cause  requires. 

But  though  of  importance,  it  is  not  of  any  difficulty.  By  the 
comity  of  nations,  a  rule  does  certainly  exist,  that  contracts 
made  in  other  countries  shall  be  enforced  according  to  the  prin- 
ciples of  law  which  govern  the  contract  in  the  place  where  it  is 
made.  But  it  also  makes  a  part  of  the  rule,  that  these  contracts 
should  not  be  enforced  to  the  injury  of  the  state  whose  aid  is 
required  to  carry  them  into  effect.     It  is  a  corollary  flowing  from 
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the  principle  last  stated,  tliat  where  the  positire  laws  of  any  state 
prombit  particular  contracts  firom  haying  effect,  according  to  the 
rules  of  the  country  where  they  are  made,  the  former  should 
control ;  because  that  prohibition  is  supposed  to  be  founded  on 
some  reason  of  utility  or  policy,  advantageous  to  the  country 
that  passes  it ;  which  utility  or  policy  would  be  defeated,  if  foreign 
laws  were  permitted  to  have  a  superior  effect.  On  the  yery  subject 
matter  now  before  us,  the  writers  who  treat  of  it,  although  dis- 
puting about  almost  every  thing  else,  agree  in  stating  that  a  real 
statute,  that  is,  one  which  regulates  property  within  the  limits 
of  the  state  where  it  is  in  force,  controls  pereonai  ones,  which 
follow  a  man  wherever  he  goes ;  indeed,  it  has  been  ezpresslyy 
and  with  great  propriety,  a£nitted  in  argument,  that  where  the 
personal  statute  of  the  domicil  is  in  opposition  to  a  real  statute 
of  situation,  the  real  statute  will  mrevail. — IBcuUenaie^  Diee.  Prelim. 
p.  21,  ib,  Demis,  quest,  6.  168  ;  Boukier  ewr  la  Coutume  du  JDueke 
du  Bourgeyne,  cap.  28,  461 ;  Bodenhurgh  de  Statutor,  diversit.  Ht. 
2,  cap,  5,  no,  6. 

If  this  be  true,  the  question  whether  the  opinions  of  foreign 
jurists  shall  conlarol  those  of  the  country  where  the  statute  is 
passed,  is  at  once  settled.  If  the  right  of  a  nation  to  pass  the 
statute  which  will  affect  a  contract  made  in  another  country,  be 
admitted,  the  right  cannot  be  contested  to  her  to  say,  whether 
she  has  done  so  or  not.  She  is  surely  the  best  and  safest 
expounder  of  her  own  laws.  And  we  repeat  here,  what  we  said  a 
few  days  since,  on  nearly  the  highest  authority  to  which  we  could 
refer — **  That  no  court  on  earth,  that  professed  to  be  governed  by 
principle,  would,  we  presume,  undertake  to  say,  that  the  Courts 
of  Great  Britain,  or  Prance,  or  any  other  nation,  had  misunder- 
stood their  own  statutes,  and  therefore  erect  itself  into  a  tribunal 
by  which  that  misunderstanding  was  to  be  corrected." — 10  Whea^ 
ton,  159. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for 
information,  what  would  we  get  in  place  of  the  well-established 
rules  in  Spain?  Much  to  confuse,  and  little  to  enlk^hten  us. 
We  should  find  great  learning  and  ingenuity  ezerdsea  by  some 
to  show,  that  the  law  which  regulates  the  rights  of  property  among 
married  persons,  is  a  personal  one,  which  follows  the  parties 
wherever  they  go.  By  others,  that  it  is  real,  and  limited  to  the 
country  by  wnich  it  is  made.  But  not  one  of  them  denies  the 
power  in  a  nation  to  pass  a  law,  such  as  has  been  lately  enacted 
by  the  State  of  Louisiana,  that  a  married  couple  moving  into  it 
from  another  state,  shall  be  governed  by  her  laws  as  to  their 
future  acquisitions.  None  of  them  professes  to  comment  on  the 
laws  of  Spain,  which  her  jurists  say  have  the  same  effect  with 
our  late  statute.  They  are  not  even  mentioned  by  them.  How 
wholly  unsatisfactory,  therefore,  any  general  reasoning  must  be 
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on  diffeient  cufitomB  and  usages,  to  prove  that  the  law  of  the 
Fuero  ia  &  personal  and  not  a  real  statute,  we  need  not  say. 

With  this  view  of  the  subject,  we  might  conclude ;  out  as  it 
is  always  satisfactory  for  this  court  to  feel,  that  the  authority 
which  governs  it  is  founded  in  truth,  we  shall  proceed  to  examine 
the  grounds  on  which  the  opinions  of  the  Spanish  jurists  have 
been  so  strongly  assailed.  In  doing  so,  we  are  led  into  an  exami- 
nation of  the  doctrine  of  real  and  personal  statutes,  as  it  is  called 
by  the  continental  writers  'of  Europe ;  a  subject  the  most  intricate 
and  perplexed  of  any  that  has  occupied  the  attention  of  lawyers 
and  courts ;  one  on  which  scarcely  any  two  writers  are  found  to 
entirely  agree,  and  on  which  it  is  rare  to  find  one  consistent  with 
himself  throughout.  We  know  of  no  matter  in  jurisprudence  so 
unsettled,  or  none  that  should  more  teach  men  distrust  for  their 
own  opinions,  and  charity  for  those  of  others. 

Holland  and  Prance  appear  to  be  the  countries  where  the 
greatest  number  of  these  questions  have  arisen,  and  where  the 
subject  has  excited  most  attention.  The  doctrine  which  they 
denominate  that  of  real  and  personal  statutes,  is  not,  as  it  might, 
from  the  terms  used,  be  supposed,  confined  to  written  and  positive 
law;  but  is  applied  also,  to  unwritten  laws  or  customs;  by 
which  the  state  or  condition  of  man  is  regulated — ^his  contracts 
governed,  or  his  propert^r  distributed  at  his  death.  It  professes 
to  furnish  the  rules  wmch  are  to  'govern  men  in  civil  matters, 
when  they  pass  from  one  country  to  another,  and  to  distinguish 
and  decide  m  all  cases  where  the  law  of  domicil  and  that  of  origin 
difier ;  where  the  rules  of  the  place  of  contract  and  its  execution 
conflict ;  where  the  countries  in  which  a  marriage  is  contracted 
and  dissolved,  have  different  regulations ;  or  where,  on  the 
decease  of  the  owner,  his  pronerty  is  situated  in  several  places, 
having  different  rules  as  to  its  oistribution. 

According  to  the  jurists  of  those  countries,  a  personal  statute 
is  that  which  follows  and  governs  the  party  subject  to  it  wherever 
he  goes. 

The  real  statute  controls  things,  and  does  not  extend  beyond 
the  limits  of  the  country  from  which  it  derives  its  authority. 

The  personal  statute  of  one  country  controls  the  personal 
statute  of  another  country,  into  which  a  party  once  governed  by 
the  former,  or  who  may  contract  under  it,  should  remove. 

But  it  is  subject  to  a  real  statute  of  the  place,  where  the  person 
subject  to  the  personal  should  fix  himself,  or  where  the  property 
on  which  the  contest  arises  may  be  situated. 

So  far  the  rules  are  plain  and  intelligible ;  but  the  moment  we 
attempt  to  discover  from  these  writers  what  statutes  are  real,  and 
what  are  personal,  the  most  extraordinary  confusion  is  presented. 
Their  definitions  often  differ,  and  when  they  agree  on  their  defi* 
nitions,  they  dispute  as  to  their  application. 

Bartolus,  who  was  one  of  the  nrst  by  whom  this  subject  waa 
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examined,  and  the  most  distinguished  jurist  of  his  day,  established 
as  a  rule,  that  whenever  the  statute  commenced  by  treating  of 
persons,  it  was  a  personal  one ;  but  if  it  began  by  disposing  of 
things,  it  was  real.  So  that  if  a  law,  as  the  counsel  for  the 
appellants  has  stated,  was  written  thus :  "  The  estate  of  the 
deceased  shall  be  inherited  by  the  eldest  son,*^  the  statute  was 
real ;  but  if  it  said,  *'  the  eldest  son  shall  inherit  the  estate,"  it 
was  personal. 

This  distinction,  though  purely  verbifl,  and  most  nnsatisfactcnry, 
was  followed  for  a  long  tmie,  and  sanctioned  by  many  whose 
names  are  illustrious  in  the  annals  of  jurisprudence ;  but  it  was 
ultimately  discarded  by  all.  D'Argentre,  who  rejected  this  rule 
to  real  and  personal  statutes,  added  a  third,  which  he  called 
mixed.  The  real  statute,  according  to  this  writer,  is  that  which 
treats  of  immovables — In  quo  de  rebus  9oU,  id  est  immobiUbus  agUu/r; 
and  the  personal,  that  which  concerns  the  person  abstracted  from 
things — Statutum  personale  est  illud  miod  ^fficit  personam  umver^ 
saliter^  ahstracte  ab  omni  materia  reali.  The  mixed  he  states  to 
be  one  which  concerns  both  persons  and  things. 

This  definition  of  D*Argentre  of  a  personal  statute  has  been 
adopted  by  every  writer  who  has  treated  of  this  matter.  A  loiijg 
list  of  them,  amounting  to  twenty-five,  is  given  by  Froland,  in  hw 
memoires  concemans  la  qualites  des  statuts,  among  which  are  found 
Burgundus^  Boderiburgh^  Stockmans,  Voet,  and  Dumoulin,  Froland^ 
Memoires  concemans  la  qualite  de  Statuts^  chap.  5,  no,  1. 

But  the  definition  which  he  has  given  of  a  real  statute,  does  not 
seem  to  have  been  so  generally  adopted ;  it  was,  however,  followed 
by  BuraunduSy  Bodenburgh,  and  StocJcmans. 

Boulicnois,  who  is  one  of  the  latest  writers,  attacks  the  defini- 
tions given  by  D'Argentre,  and,  as  he  supposes,  refutes  them ;  he 
adds  others,  which  appear  to  be  as  little  satis&ctory  as  those  he 
rejects.  He  divides  personal  statutes  into  persoiml  particular 
and  personal  universal ;  and  personal  particular  he  subdivides 
again  iuto  pure  personal  and  personal  real. — Boullenois,  Traite  de 
la  BersoTialite  et  de  la  Bealite  des  Lois,  tit,  1,  cap,  2,  Obs,  4. 

Yoet  has  two  definitions:  one,  that  a  real  statute  is  that  which 
afiects  principally  things,  though  it  also  relates  to  persons ;  and 
the  other,  that  a  personal  statute  is  that  which  afiecte  principally 
persons,  although  it  treats  also  of  things. 

It  would  be  a  painful  and  a  useless  task,  to  follow  these  authors 
through  all  their  refinements.  President  Bouhier,  who  wrote 
about  the  same  time  as  Boullenois,  and  who  has  treated  the 
subject  as  extensively  as  any  other  writer,  after  Quoting  the 
de&iitions  just  given,  and  others,  says  that  they  are  tOl  defective, 
and  that  he  cannot  venture  on  any,  until  the  world  are  more 
agreed  what  statutes  are  real  and  what  are  personal.  While  they 
remain  so  uncertain,  he  thinks  the  best  way  is  to  follow  the 
second  definition  of  Voet,  which  is — "  Hiat  a  real  statute  is  that 
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which  does  not  extend  beyond  the  territory  within  which  it  is 
passed;  and  a  personal  is  that  which  does." — Bouhier  sur  les 
Coutumes  de  Bowrgogne^  chap,  23,  no,  59. 

This  last  mode  of  distinguishing  statutes,  which  teaches  us 
what  effect  a  statute  should  have  by  directing  us  to  inquire  what 
effect  it  has,  is  quite  as  unsatisfactory  as  the  rule  given  by  Bar- 
tolus,  who  judged  of  it  by  the  words  with  which  it  commenced. 

The  rules  given  by  Chancellor  D'Agasseau,  are  perhaps  prefer- 
able to  any  other.  ^  That,"  says  he,  '*  which  truly  characterises  a 
real  statute,  and  essentially  distinguishes  it  from  a  personal  one,  is 
not  that  it  should  be  relative  to  certain  personal  circumstances,  or 
certain  personal  events ;  otherwise  we  should  be  obliged  to  say, 
that  the  statutes  which  relate  to  the  paternal  potuer,  the  right  of 
iffordship,  the  tenancy  hg  courtesy  (droit  de  viduite),  the  prohibition 
of  married  per9on9  to  confer  advani^xges  on  each  other,  are  personal 
statutes ;  and  yet  it  is  clear  in  our  jurisprudence,  that  they  are 
considered  as  real  statutes,  the  execution  of  which  is  regulated, 
not  by  the  place  of  domicil,  but  by  that  where  the  property  is 
situated. 

*'  The  true  principle  in  this  matter  is,  to  examine  if  the  statute 
has  property  directly  for  its  object,  or  its  destination  to  certain 
persons,  or  tts  preservation  in  families,  so  that  it  is  not  the  interest 
of  the  person  whose  rights  or  acts  are  examined,  but  the  interest 
of  others  to  whom  it  is  intended  to  assure  the  property,  or  the 
real  rights  which  were  the  cause  of  the  law.  Or  if,  on  the  con- 
trary, aU  the  attention  of  the  law  is  directed  towards  the  person, 
to  provide  in  general  for  his  qualifications  or  his  general  and 
absolute  capacity,  as  when  it  relates  to  the  qualities  of  major  or 
minor,  of  lather  or  of  son,  legitimate  or  illegitimate,  ability  or 
inability  to  contract,  by  reason  of  personal  causes. 

''  In  the  first  hypothesis  the  statute  is  real,  in  the  second  it  is 
personal,  as  is  well  explained  in  these  words  of  D*Argentre : — 
'  Cum  statutum  non  simplidter  inhabilitat,  sed  ratione  fundi  aut 
juris  realis  alterumrespicientus  extra  personas  contrahentes,  totas 
banc  inhabilitatem  non  egredi  locum  statuti.' " — (Ekivres  D^AgaS' 
seau,  vol.  4,  669,  cinquante,  quartrieme  plaidoger. 

This  definition  is,  we  think,  better  than  any  of  the  rest ;  though 
even  in  the  application  of  it  to  some  cases  oifficulty  would  exist. 
If  the  subject  had  been  susceptible  of  clear  and  positive  rules,  we 
may  safely  believe  this  illustrious  man  would  not  have  left  it  in 
doubt,  for  if  anything  be  more  remarkable  in  him  than  his  genius 
and  his  knowledge,  it  is  the  extraordinary  fullness  and  clearness 
with  which  he  expresses  himself  on  all  questions  of  jurisprudence. 
When  he,  therefore,  and  so  many  other  men  of  great  talents  and 
learning,  are  thus  found  to  fail  in  fixins  certain  principles,  we  are 
forced  to  conclude  that  they  have  fiuled,  not  from  want  of  ability, 
but  because  the  matter  was  not  susceptible  of  being  settled  on 
certain  principles.    They  have  attempted  to  go  too  far :  To  define 
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and  fix  that  which  cannot  in  the  nature  of  things  be  defined  and 
fixed.  They  aeem  to  have  forgotten  that  they  wrote  on  » 
question  wluch  touched  the  coimty  of  nations,  and  that^  that 
comity  is,  and  ever  nnut  be,  uncertain :  That  it  must  necessarily 
depend  on  a  vanety  of  arcumstamces,  which  cannot  be  redueed 
within  any  certain  rule :  That  no  nation  will  suffer  itxe  laws  of 
another  to  interfere  with  her  own,  to  the  injury  of  her  citizens  ; 
that'whether  they  do  or  not,  must  depend  on  the  condition  of  the 
country  in  which  the  foreign  law  is  sought  to  be  enforoed — the 
particuLir  nature  of  her  legisLation — ^her  policy — and  the  character 
of  her  institutions :  That  m  the  conflict  of  laws,  it  must  be  often 
a  matter  of  doubt  which  should  prevail,  and  that  whenerer  that 
doubt  does  esst,  the  court  which  decides  will  prefer  the  law  of 
its  own  oountrjr  to  that  of  the  stranger. 

These  prinaplee  may  be  in  part  illustrated  by  one  or  two 
examples,  that  we  presume  will  receive  general  assent. 

The  writers  on  this  subject,  with  scarcely  aujr  exception,  agree 
that  the  laws  or  statutes  which  regulate  minority  and  majority, 
and  those  which  fix  the  state  and  condition  of  man,  are  personal 
statutes,  and  follow  and  govern  him  in  every  country. 

Now,  fRipposing  the  case  of  our  law,  fixing  the  age  of  minority 
at  tweaky-Sre^  and  the  countnr  in  which  a  man  was  bom  and 
lived  previous  to  his  coming  here,  pladiig  it  at  twenty-one,  no 
objection  could  be  perhaps  made  to  the  rule  just  stated,  and  it 
may  be,  and  we  believe,  would  be  true,  that  a  contract  made  here 
at  any  time  between  the  two  periods  already^  mentioned,  would 
bind  him. 

But  reverse  the  fact  of  this  case,  and  suppose,  as  is  the  truth, 
that  our  law  placed  the  age  of  majority  at  twenty-one ;  that 
twenty-five  was  the  period  at  which  a  man  ceased  to  be  a  minor 
in  the  country  where  he  resided ;  and  that  at  the  age  of  twenty- 
four  he  came  into  this  state,  and  entered  into  contracts ;  would  it 
be  permitted  that  he  should  in  oyxr  courts,  and  to  the  demand  of 
one  of  our  citizens,  plead  as  a  protection  againrt  his  engagements, 
the  laws  of  a  foreign  country,  of  which  the  people  of  Louisiana 
had  no  knowledge;  and  would  we  tell  them  that  ignorance  of 
foreign  laws  in  relation  to  a  contract  made  here,  was  to  prevent 
them  enforcing  it,  though  the  agreement  was  binding  by  moee  of 
their  own  state  P    Most  assured^  we  would  not. — dk  MmrHt^^  198. 

Take  another  case.  By  the  laws  of  this  country,  slavery  is 
permitted,  and  the  rights  of  the  master  can  be  enforced.  Suppose 
the  individual  subject  to  it  is  carried  to  England  or  Massachusetts; 
would  their  courto  sustain  the  argument  that  this  state  or  con- 
dition was  fixed  by  the  laws  of  his  domicil  of  origin  P  We  know 
they  would  not. 

These  examples  might  be  multiplied ;  but  they  are  sufficient  to 
explain  the  ideas  of  this  court,  that  it  is  almost  impossible  to 
lay  down  any  general  rule  on  the  subject;  and  that  even  the 
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personal  statutes  of  one  country  may  be  controlled  by  those  of 
another. 

From  the  various  definitions  already  cited,  it  may  be  easily 
supposed  that  a  vast  diversity  of  omnion  existed  in  their  applica- 
tion to  the  contract  of  marriage.  Both  in  France  and  Holland,  it 
has  been  a  subject  of  great  contention ;  the  courts  and  parlia- 
ments of  different  provinces  deciding  it  differently;  some  of 
them  considering  the  law  which  regulates  the  rights  of  parties  in 
the  country  where  the  marriage  takes  place  as  real,  some  as 
personal. 

An  examination  of  the  different  treatises  on  this  subject  has  con- 
vinced us  that  the  greater  number  of  the  lawyers  of  those  countries 
are  of  opinion,  that  in  settUng  the  rights  of  husband  and  wife, 
on  the  dissolution  of  the  marriage,  to  the  property  acquired,  the 
law  of  the  place  where  it  was  contracted,  ana  not  that  where  it 
was  dissolved,  must  be  the  guide.  Such  was  the  jurisprudence  of 
the  parliament  of  Paris.  It  was  the  opinion  of  Dumoulin,  of 
BouUenois,  of  Bodenburgh,  of  Le  Brun,  of  Eroland,  of  Bouhier, 
of  Stockmans,  of  Pothier,  and  it  is  that  of  Merlin.  On  the  other 
side  are  found,  D'Argentre,  Cravette,  Everard,  Vandermtden,  the 
Parliament  of  Bouen,  the  supreme  Court  of  Brabant,  and  that 
of  Metz. 

But  it  is  evident,  the  opinions  of  the  greater  number  of  those 
who  think  that  on  the  dissolution  of  the  marriage,  the  law  of  the 
place  where  it  was  contracted  should  regulate  the  rights  of  the 
spouses  to  the  property  possessed  by  them,  is  founded  on  an  idea 
which  first  originated  with  Dumoulin,  that  where  the  parties 
marry  without  an  express  contract,  they  must  be  presumed  to 
contract  in  relation  to  the  law  of  the  country  where  the  marriage 
took  place,  and  that  this  tacit  contract  follows  them  wherever 
thev  go. 

It  18  particularly  worthy  of  remark,  that  Dumoulin,  the  founder 
of  this  system,  was  of  opinion,  that  the  statute  regulating  the 
communilr  was  real,  and  that  it  was  to  escape  from  the  conse- 
quences of  this  opinion  he  supposed  a  tacit  contract,  which,  like  an 
express  one,  followed  the  parties  wherever  th^  went.  Such,  at 
least,  was  the  opinion  which  BouUenois  entertamed  of  Dumoulin's 
sentiments ;  ana  it  appears  supported  by  quotations  which  he 
ma^es  from  his  works. — JBoMmoWj  Traite  de  permmdUte  et  de 
realiie  des  Me,  Obs.  29,  pp.  740,  757,  758. 

Some  of  those  who  have  adapted  the  conclusions  of  Dumoulin 
in  regard  to  the  marriage  contract,  treat  the  idea  of  a  tadt 
agreement  as  one  which  exists  in  the  imagination  alone.  But  the 
greater  number  seem  to  have  embraced  it ;  and  we  are  satisfied  it 
IS  the  main  ground  on  which  the  doctrine  now  rests  in  France. 
So  far,  therefore,  as  great  names  can  give  weight  to  any  opinion, 
it  comes  to  ns  in  a  most  imposing  shape;  but  to  our  judgment  it  is 
duitc  unsatisfactory. 
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Admitting  it  for  a  moment  to  be  true,  tliat  when  parties 
married  there  was  a  tacit  contract  between  them,  their  rights  to 
property  subsequently  acquired  should  be  governed  by  the  laws 
of  the  country  wnere  the  marriage  took  place ;  that  tacit  agreement 
would  still  be  controlled  by  the  positive  laws  of  any  country 
into  which  they  might  remove.  This  is  admitted  by  Xhunoulin 
himself,  who,  alter  treating  of  the  tacit  agreement,  and  stating^ 
that  the-statute  is  not  legal  but  conventional — Statutariwn  pro^ 
prie  nan  ette  nee  legale^sed  eonventUium — adds,  such  tacit  convention 
cannot  have  this  effect  in  another  place  where  there  exists  a  con- 
tnuy  statute,  which  is  absolute  and  prohibitive — alias  si  statwtufn 
esset  ahsolutum  et  prohibUorium^  nan  ohstantihus  pactis  faetis  in 
eontrarium;  tune  non  haheret  locum  ultra  fines  sui  territorii, — Du» 
moulin  on  the  first  hook  of  the  Code,  verho  cone,  de  stat.  et  eonsuet^ 
loc.  Froland^  Memoires  sur  les  Statuts,  chap,  4,  63. 

If  such  be  the  consequence  where  the  statute  is  prohibitive,  we 
do  not  see  why  the  same  result  should  not  follow  from  a  real 
statute,  which  regulates  things  within  the  limits  of  the  country 
where  it  is  in  force.  The  reason  for  both  is  the  same,  namehr, 
that  the  laws  of  the  country  where  the  contract  is  sought  to  be 
enforced,  are  opposed  to  it.  Why  the  one  should  have  effect  and 
the  other  should  not,  we  profess  to  be  unable  to  distinguish.  It 
may  be  a  question  whether  the  statute  is  real  or  not;  but  the 
moment  it  is  admitted  to  be  so,  it  regulates  aU  property  acquired 
withui  its  authority ;  then,  according  to  the  principles  of  Dumoulin 
the  tacit  agreement  can  no  more  control  it,  than  it  could  the  law 
which  positively  forbade  such  tacit  agreement  from  having  effect. 
So  that  even  aomitting  this  tacit  agreement,  we  are  brought  back 
to  the  point  from  which  we  started;  that  is,  whether  the  law 
regulating  the  right  of  husband  and  wife,  be  real  or  personal  P 

But,  without  agreeing  with  those  who  have  treated  the  idea  of 
Dumoulin,  as  one  purely  of  the  imagination,  we  think  that  he 
gives  to  this  tacit  consent  a  much  more  extended  effect  than  it  is 
entitled  to.  That  in  supposing  when  parties  marry,  they  int^id 
the  laws  of  the  place  where  the  contract  is  made  should  govern 
them  wherever  they  go,  he  begs  the  question;  and  that  the  first 
thing  to  be  settled  is,  whether  these  laws  do  govern  them 
wherever  they  go. 

We  are  now  treating,  let  it  be  remembered,  of  a  case  such  aa 
that  before  us,  where  there  is  no  express  contract ;  and  the  argu- 
ment is,  that  the  parties  not  having  entered  into  an  express  agree- 
ment, the  presumption  must  be,  they  intended  their  rights  to 
property  should  be  governed  by  the  laws  of  the  country  where 
they  married.  This  is  admitted.  But  then  this  presumption  as 
to  their  agreement,  cannot  be  extended  so  as  to  give  a  greater 
effect  to  those  laws  than  they  really  had.  If  it  be  true  those  laws 
had  no  effect  beyond  the  limits  of  the  state  where  they  were 
passed ; — ^then  it  cannot  be  true  to  suppose  the  parties  intended 
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they  should  have  effect  beyond  them.  The  extent  of  the  tacit 
agreement  depends  on  the  extent  of  the  law.  If  it  had  no  force 
beyond  the  jurisdiction  of  the  power  by  which  it  was*  enacted ;  if 
it  was  real  and  not  personal,  the  tacit  consent  of  the  parties 
cannot  turn  it  into  a  personal  statute.  They  have  not  said  so ; 
and  thejr  are  presumed  to  have  contracted  in  relation  to  the  law, 
such  as  it  waa,  to  have  known  its  limitatums,  as  well  as  its  nature, 
and  to  have  had  the  one  as  much  in  view  as  the  other.  If  the  law 
of  Virginia  should  have  been,  that  for  twenty  years  the  acquisi- 
tions made  by  the  parties  belonged  to  one  or  them,  and  they 
married  without  an  express  stipulation  to  the  contrary,  they 
would  be  presumed  to  have  contracted  in  reference  to  this  Ivmita-^ 
tion  of  time.  If,  on  the  contrary,  the  law  is  limited  as  to  place,  the 
tacit  agreement  which  is  founded  on  a  supposed  consent  that  the 
law  should  govern  them,  must  be  considered  to  have  that  limita- 
tion in  view.  In  one  word,  the  parties  are  presumed  to  have 
agreed  that  the  law  should  bind  them  as  far  as  that  law  extended, 
but  no  further.  So  that  this  doctrine  brings  us  back  again  to  the 
inquiry,  was  the  statute  real  or  personal  P  Did  it  extend  beyond 
the  limits  of  the  country  where  the  marriage  took  place,  or  did 
it  not  P  which  ever  it  may  be  found  to  be,  the  parties  must  be 
supposed  to  have  contracted.  In  the  absence  of  any  thing 
expressed  to  the  contrary,  we  cannot  presume  they  intcoided  to 
eiQarge  or  restrain  the  operation  of  the  law. 

The  most  familiar  way  of  treating  this  idea  of  tacit  contracts, 
being  made  in  relation  to  the  laws  of  the  country  where  they  are 
entered  into,  is  to  say,  that  the  agreement  is  to  be  construed  the 
same  way  as  if  those  laws  were  inserted  in  the  contract.  Now, 
supposing  parties  to  marry  in  Louisiana,  and  that  our  statute, 
providing  for  the  community  of  acquests  and  gains  is  real  and  not 
personal ;  that  it  divides  the  property  acquired  while  in  this  state 
equflJly  between  the  husband  and  wife,  but  does  not  regulate  that 
which  they  gain  in  another  country  to  which  they  remove ;  the 
insertion  of  this  law  in  a  contract  would  be  nothing  more  than  a 
declaration,  that  while  residing  within  this  state  there  should  be  a 
community  of  acquests  and  gains.  An  agreement  such  as  this, 
could  not  have  the  same  force  as  an  express  one,  by  which  the 
parties  declared  there  should  be  a  community  of  acquests  and 
^gains  wherever  they  went;  for  the  one  has  no  limitation  as  to  place, 
and  the  other  has.  The  maxim,  therefore,  which  was  so  much 
pressed  on  us  in  argument,  taciti  et  expressi  eadem  vis,  is  only  true 
where  the  law  to  which  the  tacit  agreement  refers  contains  the 
same  provisions  as  the  written  contiact. 

It  was  evidently  on  this  distinction  the  cases  o£  MurphtfY, 
Murphy,  and  OfUes  v.  Danisms  heirs,  were  differently  decided  in  this 
court.  In  the  former  there  was  an  express  contract,  that  there 
shoidd  be  a  community  of  acquests  and  gains  between  the  parties, 
even  though  they  should  reside  in  countries  where  different  laws 
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cited ;  in  which  the  adoption  of  the  opinions  of  foreign  jurists,  in 
opposition  to  those  of  Spain,  is  reprobated  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and  gains 
did  exist  between  the  insolvent  and  the  mother  of  the  appellees, 
from  the  time  of  their  removal  into  this  state ;  and  that  the  court 
below  committed  no  error,  in  placing  them  on  the  bilan  as  pri- 
vileged creditors,  for  the  amount  of  those  acquests  which  re- 
mained in  their  father's  possession  at  the  dissolution  of  the 
marriage. 
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530. 

Foreign.— RuUsof  Comity  TespecMagj  605. 
As  to  the  lex  domicUii,  ib.    Considered 
with  reference  to  the  different  Laws 
applied  to,  t6.  Considered  with  reference 
to  the  different  parties  to,  ib.   Capacity 
of  Drawer,  &c.,  606.   Law  of  Germany 
as  to,  607.    Incapacities  affixed  to  par- 
ties by  European  Continental  States,  »&. 
By  England,  ib.    As  to  the  Ux  loci  con  - 
tractus,  608.    Stamp  on,  when  drawn 
abroad,  t&.  Proteif  of,  made  abroad,  and 
not  under  seal,  American  Law,  609. 
When    acceptance   void,  or  may  be 
avoided^  610.    When  made  abroad  for 
illegal    consideration  in  England,  ib. 
Part  payment  o^  in  dischaige  of  wkoU, 
ib.   Indorsement  of^  611.    Indorsement 
of,  in  blarik  in  country  where  sudi  in- 
operative as  a  transfer,  ib*  Laws  of  the 
United  States  of  North  America  as  to 
suits  AgtdiisiIndorsers,ib.  English  rule 
as  to  transfer  of,  by  indorsement,  613. 
Construction  of,  614.    Drawn  upon  a 
third  person  in  favour  of  a  second,  lia- 
bil ity  of  Drawer  to  Payee,  ib.  Drawn  in 
one  Country,  and  accepted  in  another, 
according  to  the  law  of  which  Country 
respective  Parties  liable,  ib.    As  to  the 
lex  loci  solutionis,  615.     Transfer  of 
English  note,   made   and  payable  in 
England  by  mere  delivery  abroad,  ib. 
Governing  I^w,  when  Bill   payable 
generally.  616.    As  to  the  Ux  fori,  ib. 
Protest  and  Notice  of  Dishonour  of, 
617.     Payable   in    Currency,    having 
same  name  but  different  value  in  other 
Countries,  ib.    Made  and  accepted  in 
two  Countries  having  different  rates 
of  interest,  which  rate  of  interest  to  be 
paid,  618.    Notes  to  Chapter  on,  619. 
Extract  from  Code  de  (hmm/erce,  ib. 
Important  American  opinion  on,  ib. 
Birth,  Domicil  of.    See  Domicil.    Place  of, 
a  criterion  of  Domicil,  142.     How  the 
status  of  indivi<iual  governed  by  Domicil 
of,  244. 
Bottomry  Bond,  Master  of  Shipls  right  and 
power  to  pledi^e  Ship  on,  691. 
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British  subject  dying  abroad.    {See  Domi- 

cil.) 
Bruce  (Mr.),  Case  of,  100. 


C. 


Canon  Law,  References  to. 
Decretals,  1.  iiL  t.  12,  s.  8. 
„        L  iii.  1. 1,  c.  1,  461. 

Capacity  of  parties  to  Marriage  Contract. 
{See  >tarriage.)  To  make  a  Will, —Effect 
of  Statute  Law  of  State  upon,  235. 
Statutes  conferring  a,  236.  Of  Foreigner 
to  acquire  or  alienate  property,  409. 

Cases  referred  to.  See  List  of,  at  beginning 
of  Volume. 

Cessio  bonorum,  Effect  of,  as  a  dischaige  of 
Obligation,  567.     (See  Discharge.)    ^ 

Chattels  (real  and  personal),  rights  relating 
to,  891.    (See  Property.) 

Children  of  unknown  parents,  Domicil  of, 
55.  Bights  and  powers  of  Parents  over 
perKn  and  property  of,  852.  {See  Parents. ) 

Choses  in  Action,  Transfer  or  assignment 
of,  544. 

Choice,  Domicil  of.    {See  Domicil.) 

Citizenship,  of  Foreign  Country,  a  criterion 
of  Domicil,  177. 

Civil  Death,  Incapacities  arising  from,  in 
France  and  Russia,  256. 

Clandestinity,  respecting  Marriage.  {See 
Marriage.) 

Code  du  Commerce,  Extract  from,  on  sub- 
ject of  Bills  of  Exchange,  619. 

Codex.    {See  Roman  Law.) 

Collateral  Incidents  arising  out  of  Contracts 
or  Obligations,  526.     (See  Obligations.) 

Collisions  at  Sea,  Rules  of  English  Mari- 
time Law  not  applicable  to  Foreign 
Ships,  581. 

Collision  of  Ships,  Contracts  arising  ex 
delicto^  jurisdiction  of  High  Court  of 
Admiralty,  446. 

Comity,  Exclusive  Jurisdiction  of  a  State 
over  all  persons  and  things  within  its 
territory,  2.  ^ghts  and  Privileges  of 
Foreigners  in  a  Foreign  State,  ib.  Refu- 
sal of  their  Rights  a  justifiable  cause  of 
repritals,  3.  States  may  have  their  own 
private  Code  or  Laws,  ib.  Consent  of 
States  to  adopt  certain  Rules  of  Law  re- 
specting Foreigners  commorant  within 
their  Territory,  4.  How  such  consent 
manifested,  ib.  Mode  of  discussing  the 
subject  of  Private  International  Law 
in  Treatises,  7.     Limits   assigned   to 

C  C 


the  operation  of  the  Laws  of  one  State 
within  the  territory  of  another,  8.  With 
respect  to  the  different  positive  Laws 
of  different  States,  ib.  With  respect  to 
the  practice  of  States  as  to  recognising 
the  authority  of  each  other's  Laws,  ib. 
Distinction  between  Comity  and  Zair,  9. 
Practice  of  England  as  to  treatment  of 
Foreigners,  10.  Application  of  Foreign 
Law,  by  Judges,  to  cases  affecting 
Foreigners,  11.  SxceptiotuU  Restrictions 
to  such  principle  of  Application,  ib. 
Restrictions  of  a  political  character,  12. 
Arising  from  Moral  and  Religious  Con- 
siderations, ib.  Arising  from  the  strin- 
gent positive  character  of  the  Foreign 
liaw,  13.  Where  conflict  between  the 
Laws  of  the  State  and  the  State  of  the 
Forum,  ib.  Instances  where  application 
of  restrictions  would  be  applied,  14. 
Instance  in  the  case  of  the  Creole,  dispute 
between  England  and  the  United  States 
of  North  Americji,  ib.  Case  of  Somerset, 
iiker  Negro  (1771),  15.  Cases  where  ap- 
plication of  Foreign  Laws  denied  because 
iiyurious  to  the  public  policy  of  the 
nation,  1 6.  Indelibility  of  the  allegiance 
of  subjects  of  England  and  North  Ame- 
rica, lb.  Marriage  abroad  contrary  to 
express  Law  of  parties'  own  Country; 
instance  of  Royal  Marriage  Act  in  Eng- 
land, ib.  Englishman  prohibited  being 
a  Slave  Owner  by  Law  of  England,  17. 
Law  of  Foreign  Country  applied  where 
no  exceptional  restrictions  exist,  ib.  Refer- 
ences to  Writers  and  Decisions  on  Private 
International  Law,  18.  Principles  and 
Rules  of,  respecting  validity  of  Marriage, 
260.  (<8ee  Marriage.)  Respecting  Bills  of 
Exchange,  &c.,  605. 

Commission,  to  Foreign  Court  or  State  to 
take  Evidence,  638.    How  directed,  ib. 

Committee  of  Lunatic,  386.  [See  Guardian.) 

Conflict  of  Laws,  Where.  {See  Comity.) 
Rules  as  to,  5.  Respecting  Contracts  and 
Obligations,  by  which  Law  they  shall  bo 
governed,  453.  On  the  substance  of 
Obliffation^  467.  481.  Judgment  in 
SauiY.  His  Creditors,  Appendix  II. 
of  this  Volume.  {See  Contracts,  Obli- 
gations.) 

Construction  of  Marriage  Contracts,  806. 
(Setf  Settlement.)  Of  Testamentary  Papers, 
by  Foreign  Courts,  631. 

Consul,  Necessary  Domicil  of,  125. 

Contentious  Jurisdiction  in  suits  or  cases  be- 
tween Foreigners,  640.  What  is  the  forum 
competcns,  641.    Where  one  party  to  suit 
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only  is  Foreigner,  041 .    Where  both  are 
Foreigners,  644.    {Sre  Foreigners.) 
Contracts,  as  affected  by  Statutes,  234.  Re- 
lating to  Mariiage  and  Dowry,  235.  259. 
(5«e  Marriage.) 

Homan  Law  relating  to,  432.  {See  also 
Obligations.)  Division  of  Conventions 
according  to  Roman  Law^  ib.  Cha- 
racter of  the  Contract,  433.  Object 
of  the  contracting  parties,  t6.  Form 
of  action  by  which  certain  Contracts 
are  protected,  434.  Effect  and  opera- 
tion of  Obligations,  435.  Those  eu:- 
tionabU^  and  those  not  actionable,  ib, 
Descriptionsof  Contracts.  437.  Sources 
of  Ohlyjatian,  439.  {See  Obligations.) 
Law  of  Enyland  and  the  United  States  of 
North  America  relating  to  Contracts  ana 
Obligations,  440.  Definition  of,  accord- 
ing to  English  Law,  441.  451.  Con- 
tracts at  Common  Law,  441 .  Consider- 
ation of  Contract,  ib.  Proof  of  fcritten 
AffreemaUs,  442,  Effect  of  the  Statute 
of  Frauds,  448.  Lord  Tenterden's 
Act,  9  Qeo.  4.  c.  19,  445.  Jurisdiction 
of  Common  Law  Courts  of  England 
over,  446.  Jurisdiction  of  Courts  of 
Equity  respecting  Contracts,  446. 
Jurisdiction  of  High  Court  of  Ad- 
miralty over  Maritime  Contracted  ib. 
Contracts,  ex  delicto,  arising  from 
Collision  of  Ships,  447.  Judgment 
of  Dr.  Lushington  on  the  distinction 
between  Contracts  from  ColUeion  and 
Contracts  on  Iruurance.  ib.  Provisions 
of  the  French  Code  on  the  subject  of, 
449.  Meaning  of  the  terms  of  ObU- 
gation.  Contract,  Agreetnentf  &c.,  451. 
Confiid  of  LavBt.  Rules  of  Intemattonal 
Comity,  453.  Which  Law  should  govern 
the  Form  of  Contract,  ib.  Order  of  con- 
sidering, ib.  Principles  derived  from 
the  reaeon  of  the  thing,  &g.,  454.  Usage 
''  of  States  in  adopting  rule  locus  regit 
actum,  455.  Exceptions  to  the  recog- 
nition of  that  rule,  ib.  Does  rule  lows 
regit  actum  have  its  rise  in  the  Roman 
or  Canon  Law,  458.  Whether  rule 
locua  regit  actum  incorporated  among 
provisions  of  modern  Codes  of  Chris- 
tian States,  462.  DecitUma  of  England 
and  United  States  of  North  America 
as  to  rule  locue  regit  actum,  465. 
What  Law  should  govern  as  to  tfie  substance 
of  Contract  or  Obligation  where  there  is 
a  Conjlia  qf  Laws,  467.  (See  Obliga- 
tions.) How  considered,  467.  Princi- 
ples derived  from  the  reason  of  the 


iking,    ib.     Seat  of,  468.     To 
Law  or  Jurisdiction  is  it  subject,  470. 
Doctrine  of  Roman  Law  respecting, 
471.     Provisions  of  Foreign  Codes  ro- 
specting  it,  4  76.    Rules  deducible  frozn 
writings  of  Jurists,  &c.  480.    ValidU^-. 
Nature,  and  Interpretation   of   Laiw 
governing  the,  483,  491.    Mediate  ef- 
fects   or  accidental  consequences   oF, 
518.     Affecting  real  Property,  by  wha^ 
Law  to  be  governed,  lex  loci  contractus 
or  lex  rei  silce,  531.    As  to  Mortgage 
or  Hypothecation.  (See  Hypothecation 
and  Mortgage.) 
Contractus,  lex  hd.     {See  Contracts,  Obli- 
gations.) 
Copyright,  Origin  of,  400.     Reeognition 
of,  by  States  of  Europe,  and  Treaties 
relating  to,  401.    SubMtaace  of  Conven- 
tions relating  to,  402.     Provisions   of 
English  Law  respecting,  ib.   Assignment 
of,  405 ;  By  or  to  Foreigner,  ib. 
Corporation,  Neceasaiy  Domidl  of,  138. 
Correspondence,  Contracts  entered  into  by 
means  of,  503.    (^  Obligations,  Con- 
tracts.) Opinion  or  Savigny  on  Contracts 
by.  508. 
Costs,  giving  Security  for,  by  Foreigner,  in 

what  cases,  643.  649. 
Cottenham  (Lord),  Opinion  of,  reH>cctins 

questions  of  Domieil,  531. 
Creditors,  Rights  and  Privileges  of,  544. 
Classes  of,  554.  (^Bankruptcy.)  Pri- 
orities and  Privileges  of,  in  Uie  mar- 
shalling and  distribution  of  assets,  669. 
Creole  (The),  Case  of,  dispute  between 
England  and  America,  14.  {See  Comity.) 
Criminal  (International)  law. 
Administration  of  Justice  in  the  Case  of 
Foreigners,  637.  Private  iiynmt,  where 
to  be  redressed,  705.  Criminal  prosecu- 
tion of  subjects  for  Crimes  committed 
abroad,  ib.  Of  Foreigners  for  Crimes 
committed  within  the  Territory,  706.  No 
State  executeg  the  Penal  Laws  of  another 
State,  718.  Crimes  conmiitted  on  the 
High  Seas,  712.  Practical  impunity  ac- 
conled  to,  by  the  present  practice  of 
States,  714.  Necessity  for  Amendment 
of  laws  and  practice  in  reference  to 
Crimes  on  the  High  Seas,  713. 
Currency,  In  which,  debt  or  damages  shall 
be  paid,  519.-  Depreciation  in  value  ot 
between  time  of  making  Obligation  and 
time  of  payment,  521.  Of  different 
Countries,  dUTerenoe  in  value,  524.  {Set 
Obligations,  kc.) 
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Banum^es,  for  Donfiilfilment  or  delay  in 
performance  of  Contract,  518.  For  inj  ury 
to  property,  &c.,  619.  Rate  of,  ib.  In 
what  Currency  to  be  pwd,  ib.  {See  Obli- 
gations.) 

Death,  Place  of,  as  a  criterion  of  Domicil, 
167.    (&«  Domicil.) 

Debtor,  Double  Domicil  of,  rights  of  Cre- 
ditors against.  {See  Bankruptcy.)  Pro- 
visional measures  of  I^w,  for  arrest  of, 
to  prevent  escape  from  Jurisdiction,  702. 

Debts,  out  of  what  portion  of  Testa- 
mentary Estate  first  payable,  686. 

Declarations  {oral  and  written),  a  criterion 
of  Domicil,  166     {See  Domicil.) 

Denmark,  Law  of,  respecting  Marriage^ 
283.    (^Marriage.) 

Depository  (of  Papers,  &c.),  Place  of,  a 
criterion  for  Domicil,  168.  {See  Domicil.) 

Description  (in  Legal  Documents),  a  cri- 
terion of  Domicil,  178.    {See  Domicil.) 

Digest,  The.    {See  Roman  Law.) 

Discharge,  of  ObligaZitm.  {See  also  Obliga- 
tion.) Means  of,  &c.,  669.  What  are 
acts  of  Discharge,  660.  What  law  go- 
verns the  validity  of,  661.  Ditto  as  to 
form  of  Discharge,  664.  Executed  in 
different  country  to  that  in  which  Obli- 
gaiion  contract^,  666.  Effect  of,  on 
re<xl  Property,  ib.  Where  by  the  consent 
or  voluntary  act  of  both  parties,  566. 
Without  consent  of  Obligee,  but  by  ope- 
ration of  lawt  667.  Roman  Law  as  to, 
667.  Oeusio  bonorum,  ib.  Foreign  Law 
as  to,  668.  English  Law,  669.  By  Bank- 
ruptcy, ib.  Effect  of  Bankruptcy  as  a 
bar  to  action  for  Debt  brought  in  a 
Foreign  Country,  669.  By  Preteriptiany 
670.  {See  Prescription.)  By  Tender  and 
Refusal,  677.    {See  Tender.) 

Dishonour,  Notice  of.  {See  Bill  of  Ex- 
change.) 

Disposition,  of  moveable  and  immoveable 
Property,  63.    {See  Succession.) 

Distribution,  parties  entitled  to  share  in 
Testamentary  Estate,  634.  {See  Succes- 
sion.) 

Divorce,  effect  of  Foreign  Sentence,  822. 
What  Court  oompeteut  to  pronounce, 
828.  What  law  should  be  applied,— that 
of  the  lex  fori t  or  that  of  the  culwU  Domi' 
cU,  324. 327.  Provisions  ofPruman  Code, 
824.  Provisions  of  French  Code,  824. 
What  is  actual  Domicil,  326.  Criteria 
which  establish  a  bona  fide  residence  as 
distinguished  from  DomicU,  ib.     Law 


and  practice  in  France,  826.  827.  In 
Scotland,  826.  In  England,  826.  In 
United  States  of  North  America,  «6. 
French  Wife  married  to  a  Foreigner  may 
institute  suit  before  French  Tribunals, 
827.  What  law  should  be  applied  in 
cases  of,  »&.  Ought  a  State,  the  law  of 
which  does  not  permit  DiTorce,  to  recog- 
nize Divorce  decreed  in  another  State, 
between  persons  belonging  to  that  State, 
328.  Staiue  of  polygamy  among  Foreign- 
ers, 329.  Ought  a  State,  which  does  per- 
mit Divorce,  to  recognize  Foreign 
Divorce  between  its  own  subjects,  or 
between  one  of  its  own  subjects  and  a 
foreigner.  f6.  French  Law  prohibiting 
Divorces,  ib.  Opinions  of  Merlin  and 
Demangtat  as  to  divorced  Englishwoman 
marrying  in  France  a  Frenchman,  880. 
Subjects  of  France  naturalised  in  another 
country,  332.  States  holding  themselves 
competent  to  decree  Divorce  without 
reference  to  the  lex  loci  contractus  or 
DomicU  of  parties,  333.  Recognition  by 
States  which  permit  Divorce  on  certain 
grounds,  of  Foreign  Divorce  between  its 
own  subjects,  obtained  on  uthei  grounds, 
836.  Miscellaneous  points  relating  to 
Foreign  Divorce.  836.  Immateriality 
of  place  where  offence  committed,  i6. 
Materiality  or  immateriality  of  place  of 
Domicil  of  parties,  ib.  States  recog- 
nising validity  of  Foreign  Divorce  must 
recognise  the  incidents  to  it,  such  as 
its  effects  upon  property,  ib.  Roman 
Law  on  Divorce.  337.  English  Law 
respecting  Foreign  Divorce,  838.  Foreign 
Sentence  a  mensd  et  tkoro,  ib.  Foreign 
Sentence  a  vinculo  before  passing  of  Eng- 
lish Statute  of  1857,  340.  Since  the 
passing  of  English  Statute  of  1867,  346. 
Domicil,  Its  effect  in  subjecting  an  indi- 
vidual to  a  particular  Territory,  81. 
Opinion  of  Lord  Cottenham  respecting 
questions  of,  ib,  Roman  Law  the  prin- 
cipal source  of  authority  on  the  subject, 
82.  Canon  Law  relating  to,  34.  Roman 
Law  upon,  during  the  Middle  Ages, 
85.  R^pecting  moveable  and  immove- 
able Property,  36.  ComiAentators  of 
different  nations  upon,  87.  Exposition 
of^  by  Sir  Leoline  Jenkins,  in  the  case 
of  the  Duchess  of  Anjou  and  the  goods 
of  the  Dowager  Queen  Henrietta  Maria^ 
88.  Decisions  of  Lord  Chancellor  Hard- 
wicke  and  Lonl  Chancdlor  ThurUno  in 
Bruce  v.  Bruce  (1790),  89.  Sources  of 
authority  on  the  subject  of,  32.  40. 
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Doxnicil  (eonHnmed). 

I>^niUim  of,  41;  aocording  to  the  Bo- 
man  Law,  ib.;  to  French  writen,  42 ; 
to  Vattd,  ib.;  to  Boullauns,  43;  to 
DonelluM,  ib. ;  to  American  Judges, 
ib.  MoBt  be  both  intention  and  fcui  to 
constitute  a,  44. 

Can  a  man  have  two  DomicHi  t  46.  Dif- 
ferent kinds  of,  47.  Bight  of  Britiih 
iubjeei  to  select  a  Foreign^  in  deroga- 
tion of  his  BritUk  Domicil,  49.  Bri- 
tish subject  domiciled  in  Foreign 
Country  dying  iiUaUUe^  distribution 
of  property,  ib.  Making  Will  accord- 
ing to  the  law  of  country  of  allegiance^ 
and  not  of  his  Domicile  ib.  Instance 
cited  where  two  Domicile  might  |)0f- 
tibly  exist,  51. 

Can  a  man  be  wiiKoui  a  DomieUt  53. 
What  is  evidence  of  an  abandonmetU 
of,  ib. ;  As  to  Voffobondt,  55.  Cfipeiet, 
ib.;  Children  of  unknown  Parents,  56. 

Different  kinds  of,  57.  Of  Origin  or 
Birth,  ib.;  by  operation  of  Law,  ib.;  of 
Choice,  57. 141. 

Neceuary  ZhmicU,  of  the  Wtfe,  60 
(See  Wife);  of  the  Minor,  78  (iS^ 
Minor)  ;  of  the  Student,  90  {See  Stu- 
dent) ;  of  the  Lunatic,  91  {See  Luna- 
tic); of  the  Servant,  93  {See  Servant); 
of  the  Slave,  96;  of  the  Public  Offi. 
cer,  98 ;  Military  or  Naval  Officer,  ib, 
{See  Officer) ;  of  the  Ambassador,  119 
(See  Ambassador) ;  of  the  Consul,  125 
{See  Consul) ;  of  the  Ecclesiastic,  126 ; 
of  the  Prisoner,  127;  of  the  Exile, 
128;  of  the  Emigrant,  129;  of  the 
Corporation,  188. 

Cf  Choicej  140.  Criteria  of,  142  :  1. 
Place  of  Origin^  143  ;  2.  Declarations, 
Oral  and  Written,  155;  8.  Place  of 
DeaOi,  157;  4.  Place  of  Wife  and 
Family,  160 ;  5.  House  of  Trade,  165  ; 
6.  Depository  of  Papers  and  Muni- 
ments, 168 ;  7.  The  Mansion  House, 
169;  8.  Description  in  Legal  Docu- 
ments, 178;  9-  The  possession  and 
exercise  of  Political  Rights,  and  pay- 
ment of  Taxes,  175;  Citizenship  of 
Foreign  Country,  ib.;  10.  Possession 
of  Beal  Estate,  184;  11.  Length  of 
Time  as  to  Residence,  185. 

MieceUaneous  Pvinia^  195.  1.  Domicil 
in  Factories,  ib.;  2.  Under  Treaties, 
196;  3.  In  Mahomedan  Countries, 
199 ;  4.  Where  it  is  regulated  by  the 
State,  204.  (See  List  of  Catct  and 
AtUhorities  on  the  subject,  215.  228.) 


Jui  Permmamm  on  Status  of  Foreigner, 
229.    {See  Status.)    Statutes  effecting 
property  and  permm,  233.  {See  Statutes.^ 
How   law   of,    applied   by    different 
States  respecting  the  personal  statm 
of  Foreigners,  ^.,  244.    256.    As  to 
ineapieities   of  Jews, — Foreign  Jews, 
256.    Bestrictions  to  the  applicatioii 
of  the  Pertonal  Law  of  the  Domicil  to 
Foreigners^  255.   257.    With  respect 
to  Marriage  Law  of  European  Staioa. 
259.    As  governing  Property  of  Par- 
ties to  Marriage  Contract,  290.  314. 
{See  Marriage,  Prraerty,  ^.) 
Change  of  Domicil,  effect  on  rights  of  Par- 
ties as  to  Property,  &c.,  308.  Effect  on 
Mtatut  of  Married  Parties,  815.    Effect 
o^  on  cbligatione  contracted  by  Wife;, 
318.     Gifts   between    Husband   and 
Wife,   t6.     Respecting   authority  of 
husband   over  wife,    320.     In   what 
Country     Obligatione     of     Marriage 
may  be  enforced,  820.    What  is  actwai 
Domicil,  325.   Criteria  which  establi^ 
a  bond  fide  Besldence  as  distinguished 
from  Domicil,  325.    Foreign,  its  effect 
with  respect  to  Divorce  of  parties,  322. 
{See  Divorce.)    Respecting  Illegitimate 
Children,  and  their  legitimation  by 
subsequent  Marriage  of  Parents— what 
hiw  shall  be  applied,  359.    {See  Ille^- 
timate  Children.)    Double  Domicil  of 
Debtor,  Biffhts  of  Creditors.  (iS^Bank- 
mptey.)   Change  of,  after  execution  of 
Will  or  Testamenta^  Instrument,  628. 

Domicilium  MatrvmoniL  {See  Marriage^ 
Property,  Domicil,  &o. ) 

Douglas  (Sir  Charies),  Case  of,  111.  113. 
161.  171. 

Doumayron  (Claude),  Case  of,  95. 

Dowry,  Contracts  relating  to,  governed 
by  DomicU  of  Husband,  285.  Wiie*a 
right  to,  by  English  Law,  365. 

Duties,  on  Suc^tekme,  &c.,  686.  {See 
Succession.) 


B. 


East  India  Company,  Necessary  Domicil 
of  (Officer  in  service  of,  100.  {See  Officer.) 

Ecclesiastic  (the).  Necessary  Domicil  o^ 
126.    (&«  Domicil.) 

Ecclesiastical  Corporations.  Foreigners, 
Bestrictive  laws  of  States  relating  to, 
255.  Certain  privileges  appertaining 
to,  257. 

Emancipation,  of  Minor,  means  of  acqui^ 
ing,  85.  356. 
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Emigrant  (the).  Necessary  Domicil  of,  130. 

England,  Law  of,  as  to  rights  and  incapaci- 
ties of  subjects  arising  from  Origo  or 
Or^'n, 28.  Lav  of,  respecting  Domicil, 
81.  (^e«  Domicil.)  Law  of,  respecting  the 
personal  ttaitu  of  Foreigners,  Executors, 
250.  Inconsistencies  in  the  application  of 
the  law  on  the  subject  of  ttatut  of  Foreig' 
ners,  251.  Discrepancies  between  the 
English  and  Continental  Law  on  subject 
of  gtatutf  ib.  Law  of,  as  to  effect  of  Mar^ 
riage  on  property  of  parties,  303.  As  to 
Dower,  304.  Bcspecting  Marriage  Con- 
tracts, 304.  (See  Settlements.)  Respect- 
ing Divorce.  (See  Divorce.)  As  to  Foreign 
Divorce,  328.  (5ee  Divorce.)  As  to  (/bat- 
tels, reo/  and  personal,  389.  As  to  Cou' 
traces  and  Obligations^  440.  (See  Con- 
tracts.) As  to  Mortgages  of  and 
Liens  on  Real  Property  in  another 
Country.  538.  Respecting  Bills  of  Ex- 
change, 606.  (See  Bills  of  Exchange.) 
Effect  given  by,  to  Jvdgments  of  Foreign 
Tribunals,  676.  (jS?^  Sentence.)  Criminal 
Law  of,  respecting  Foreigners  and  Of- 
fences at  Sea,  &c.,  708.    (See  injuries.) 

Estate.    (See  Real  Estate.) 

Evidence.  Courts  of  one  country  adopting 
rules  of  evidence  of  another  country  in 
the  case  of  Foreigners,  631.  653.  Judg- 
ment of  Lord  Brougham,  631.  Proof  of 
Decree  and  Judgments,  ftc.,  of  Court  of 
one  country  before  Courts  of  another, 
658.  Laws  of  Procedure  and  Evidence 
before  Foreign  Tribunals  in  matters  be- 
tween Foreigners,  or  relating  to  Foreign 
Contracts,  &c.,  653.  658. 

Exile  (the),  Necessary  Domicil  of,  128. 

Extinction,  of  Obligation.  (See  Obligation, 
Discharge.) 


F. 


Factories,  Domicil  in,  195.    (See  Domicil.) 

Family,  Place  of  Residence  of,  a  Criterion 
of  a  Man's  Domicil,  160.  {See  Domicil.) 
Legal  Relations  arising  from,  22.  259. 

Feelix  (M.),  on  the  subject  of  Foreign  Mar- 
rii^s,  276.  280. 283.  285. 

Foreigner,  Jurisdiction  over,  of  State 
wil£in  which  he  is,  2.  Rights  and  Pri- 
vileges of,  in  Foreign  Country,  tft.  How 
such  Consent  manifested,  4.  Practice  of 
England  as  to  Treatment  of,  10.  Prac- 
tice of  Courts  of  Justice,  in  Application 
of  Law  to,  11.  Consent  of  States  to 
adopt  certain  Rules  of  Law,  ref^pecting 


Individual  Foreigners  commorant  within 
limits  of  their  Territory,  4.    How  he  be- 
comes subject  to  Laws  of  another  State 
(See  Comity).  Domicil  and  Origin  of,  24. 
Legal  ReUitions  of,  230.    The  Jus  Perso- 
nanm  of,  229.    Status  of,  244,  245,  ftc. 
Divorce    of,  322—337    (See    Divorce). 
Marriage  of  (See  Marriage).    Applica- 
tion  of   English    Laws   to,  respecting 
Wife's    Dowry,   306.     (See  Settlement.) 
Matrimonial  Courts  open  to,  820.    Ap- 
pointment of,  as  Guardian,  374.    Ac- 
quisition and  Alienation  of  Property  by, 
389.  407.    Assignee  of  a  Patent  granted 
in  another  Country,  398.    His  right  to 
make  or  counterfeit  the  subjects  of  a 
Patent   granted    by   a    Foreign  State, 
399.    To  use  trade-mark  of  a  Foreign 
ManufiMsturer,  ib.    Maker  or  Indorser  of 
Bill  of  Exchange,  &c.,  605—618.    (See 
Bills  of  Exchange.)    Contracts  made  by 
or  with  (tSee  Contracts,  Obligations,  &c). 
Administration  of  International  Justice 
in  the  Case  of,  637.    Civil  Jurisdiction 
to  which  he  may  have  recourse  or  be 
amenable,   ib.      Notary    Public,    Chief 
Organ  of    Voluntary    Jurisdiction,    ih. 
Commission  to  Foreign  State  to  examine 
Witnesses,  638.    How  Commission  to  be 
directed,  ih,      Contentioui*  Jurisdiction, 
Cases  of,  640.    What  is  the  Forum  Com- 
petens,  ib.    Where  Foreigner  is  Plaintiff, 
641.    Where    Foreigner   is   Defendant, 
643.     Where  both  parties  are  Foreign- 
ers,  644.      Law    of   United    States    of 
North  America,  642.     Peculiar  liaw  of 
France,   645.     Law    of   EngUind,    648. 
Giving   Security   for    Costs    by,    649. 
Cases  concerning  Immoveable  Property, 
651.    Judgment  obtained  in  Domicil  of 
Foreigner  may  be  enforced  in  France  to 
affect  moveable  Prop erty  in  France,  ib. 
Provisional  Measures  to  secure  Person 
or  Property  of  Foreigner  in  France,  ib. 
Civil  Matter  between  Foreigners  arising 
out  of  Criminal  matter, — Competence  of 
French     Tribunal    to    adjudicate,    ib. 
Peculiar    Status  of   Ambassadors,  652. 
Injunctions  of  English  Courts  of  Equity 
in  favour  of,  on  the  subject  of  IntereUcta, 
699.   Offences  and  Injuries  committed  by 
or  against,  at  home  or  abroad ;  Crimiuftl 
Law  affecting,  and  Jurisdiction  over,  by 
Foreign  Tribunals,  705.     {See  Injuries, 
Private.) 

Foreign  Contract.    (See  Contraotii,  Obliga- 
tions, &c.) 

Foreign  Courts   (or  Tribunals).  Laws  of 
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Foreign  CoarU  (etmtinued), 
Procedare,  when  adjudicating  on  mattere 
connected  with  or  between  subjects  of 
another  State,  653.  Rules  of  Evidenoe 
to  be  adopted  by,  ib.  Proof  of  Foreign 
Judgments,  Decrees,  &c.  before,  ib. 
Effect  of  Judgment  and  Sentences  of,  in 
Tribunals  of  other  States,  671. 

Foreign  Divorce.     (See  DiYorce.) 

—  •  Domicil,  effect  of,  with  respect  to 

Privileges  of  Divorce     (See  Divorce.) 

Foreign  Quardian.    (S^£  Guardian.) 

Laws,  Application  of,  to  Foreign- 
ers resident  in  another  State.  (See 
Comity,  kc.)  Proof  of,  657.  What  kind 
of  Evidence  necessary,  16. 

Foreign  Marriage.    (See  Marriage.) 

— — —  Nobleman,  Privileges  and  Rights 
of,  in  Foreign  State,  257. 

Foreign  Sentence  (or  Judgment).  (See 
Sentence,  Divoi*ce,  ftc ) 

Foreign  Ships,  Rules  of  English  Maritime 
Law  as  to  Navigation  not  applicable  to, 
581. 

Foreign  State,  Military  or  Naval  Officer 
stationed  in,  Domicil  o!^  115.  Citizenship 
in,  a  criterion  of  Domicil,  177.  Property 
of  Bankrupt  in,  557.  Right  of  Assignees 
over  ditto,  ib,  {See  Bankruptcy);  Com- 
petency of  Tribunals  of,  to  abjudicate 
over  matters  between  Subjects  of  another 
State,  644,  &C. 

Forum  Competens  over  Matters  or  Suits 
between  Foreigners,  &c.,  641. 

France,  Doctrines  of,  respecting  application 
of  Law  of  Domicil  and  Origin,  29. 
Cases  decided  in,  upon  the  Domicil  of 
Foreigners,  215.  228.  Dwtrine  of,  as  to 
Siatui  of  Foreigners,  246.  Law  of,  re- 
specting Marriage  (See  Marriage).  As 
to  effect  of  Marriage  on  Property  of 
Parties,  298  (See  Property,  &c.).  Code 
of,  respecting  Divorce,  825.  Law  of, 
prohibiting  Divorce,  329  {See  Divorce). 
Law  of,  as  to  Rights  of  Property  moveable 
and  immoveahle,  390.  394.  Provisions  of 
French  Code  on  the  subject  of  Contracts 
and  Obligations,  449.  On  the  Conflict  of 
Laws  in  relation  to  them,  462.  477.  On 
the  Validity,  Nature,  and  Interpretation 
of  Obligations,  483.  Law  of,  on  the 
subject  of  Bankruptcy,  &M.  Exception 
of,  from  other  States,  as  r^rds  the 
administration  of  Justice  to  Foreigners, 
645.  Competency  of  Tribunals  of,  to 
adjudicate  over  Foreigners,  645.  6.51. 
Effect  given  by,  to  Judgments  of  Foreign 
Tribunals,  675. 


O. 


Gage.    (See  Mortgage  or  Hypothecatioii.  > 

Gktfsion  (Marquis  de).  Case  of  the,  115. 

General  Average  (See  Maritime  Law>. 
Loss  of  Goods,  Apportionment  of  Lioes 
among  all  Owners  of  Caigo,  &c..  593. 
What  Law  governs  the  Idabilitjr  of 
Underwriters,  ib. 

Germaby,  Law  of,  ren>ecting  MortgBgpe 
or  Hypothecation  of  Real  Property,  535. 
Law  of,  re^)ecting  Bilte  of  ExensQ^e, 
607. 

Gills  (between  ffvuband  and  Wife\  Pro- 
hibitory Laws  as  to,  81 8.    (See  Manriage.) 

Gipsies,  have  they  a  Domicil  1  55. 

Guardian  of  Minor,  Power  of,  to  change 
Domicil  of  Minor,  78.    Of  Lunatic,  91. 
{See  Lunatic.)  Foreign,  874.  Choice  and 
Constitution   of,  ib.     Jurisprudence  of 
Kingdom   of  Two    Sicilies,    respecting' 
Foreign  Guardian,  876.    Guardian  duly 
constituted  should  be  reoognised  by  all 
Countries,   877.      Power   of  Gnaitliaa 
over    the    Permm   of    the    Ward,    ib. 
Jurisprudence  of  England   and  North 
American  United  States,  ib.  Guardian- 
ship by  Nature,  878 ;  by  Socage,  ih.;  for 
Nurture.  379.     Power  o^  over  Pnipat'$ 
of  Ward,    880.      Distinction   between 
moveable  and    itMnxneable   Property   in 
Foreign  Land,  ib.     Foroign  Guardian 
and  moveable  Property  in  another  Conn* 
try,  381.      Power  of,  over  immoveabie 
Property  of  Ward,  888.      Opinion  of 
SaAgny  and  Law  of  Prussia  respecting? 
immoveable  Property  In  Foreign  Land, 
884.     Appointment  of  auxiliary  or  sub- 
ordinate   Curators  or  Guardians,   880. 
Obligation  to  undertake  Office  of,  ftc, 
88  5 .    Guardian  or  Committee  of  ^wottr, 
886.      Guardianship    of    Prodigal,    ib. 
Effect    of    Commission    of  Lunacy   in  . 
Foreign  Country,  886,  887. 

Gniae  (Duke  of),  Case  of  the,  115. 


H. 


Hanover,  Law   of,  respecting 

283.     {See  Marriage.) 
Hardwicke    (Lord   Chancellor),    Deeinon 

of,  on  the  Question  of  Domicil,  89. 
Hautefort  (Marquis  de).  Case  of,  referred 

to,  184. 
Henry,  Judgment  in  Cdwin  v.  FMtes^  20. 

47.  258. 
Heresy,  Incapacity  arimng  from,  by  Do- 
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inestic  Law,  not  recognized  by  Foreign 
Law,  255. 

Hesac  (EUtUmUe  and  Grand  Duchy  of). 
Law  of,  respecting  Marriages,  283. 

Holstein,  Law  of,  respecting  MarriageSy 
283.     {See  Marriage.) 

House.     {See  Mansion  House.) 

House  of  Trade,  Place  of,  a  Criterion  of 
Domicil,  165.     See  DonUeiL 

Hungary,  Marriage  of  Subjects  of,  in  Aus- 
trian States,  281.    {See  Marriage.) 

Husband,  Domicil  of.  {See  Domicil,  Wife, 
Marriage,  &c.)  Authority  of,  oyer  Wife, 
320.  Naturalization  of,  in  Foreign  Coan* 
try ;  its  effect  upon  the  Wife's  rights,  282. 

Husband  and  Wife.  {See  Marriage, 
DiYorce.)  Gifts  between,  prohibitory 
Law  as  to,  318. 

Hypothecation  of  Lands— Contract  made  in 
one  Country  upon  security  of  Hypoiheea- 
tion  of  Lands  lying  in  another  Country, 
by  which  Law  to  be  governed,  583. 
I^w  of  Foreign  States  on  this  subject, 
ib.  Law  of  Grermany,  585.  Law  of 
England,  588.  (See  Mortgi^,  &c.)  Of 
France  and  North  American  United 
States,  542. 


L 


Idiot  (The),  Necessary  Domicil  of,  91. 
{See  Lunatic.) 

Illegitimate  Childien,  Policy  of  States  re- 
specting, 858.  Siaius  of,  ib.  Parental 
Power  over,  ib,  Bigku  which  they  can 
claim  on  one  or  beik  parents,  ib,  Legiti- 
fnaiion  o%  by  subeequent  Marriage  of 
Parents — States  allowing  and  disallow- 
ing, 360.  Laws  of  which  State  to  be  ap- 
plied where  Birth  of  Child  takes  place  in 
one,  and  subsequent  Marriage  of  rarents 
in  another,  &c.,  ib.  Conflicting  juris- 
prudence  of  England  and  Scotland,  861. 
Decisions  in  the  House  of  Lords  on  the 
subject,  and  the  Rights  of  Inheritance,  862. 
Difference  between  Laws  of  France  and 
England,  868.  Legitimation  of,  by  autho* 
rity  of  the  State,  865. 

Immoveable  Property.  (See  Property, 
Domicil,  Succession,  ftc)  Jurisdiction 
of  Foreign  Courts,  in  cases  between 
Foreigners,  concerning,  651. 

Inioestuous  Marriage,  14.    {See  Marriage.) 

Incorporeal  Rights  and  Chattels,  Kinds  of, 
897.  Rights  of  Po/enl,  398.  (5ee  Patent 
Right*.)  Copyrights,  400.  {See  Copy- 
rights.) 


Indian  Chief,  Case  of  the,  125. 

Indorser  and  Indorsement     {Ses  Bill  of 

Exchange.) 
Iiyunction,  Provisional  measures  of  Law 
for  obtaining,  to  prevent  Infringement  of 
Patent  Rights,  700. 
Ii^juries  (Private),  by  or  against  Foreigners, 
where  to  be  redressed,  705.  Against 
Property  or  Person  of  Foreigner  resident 
within  State  of  oflTendingparty,  ib.  By  Sub- 
ject of  one  State,  committed  within  juris- 
diction of  Foreign  State,  »&.  By  Foreigner 
resident  in  another  State,  but  Offence 
committed  out  of  its  Jurisdiction,  and 
against  Subject  of  a  third  State,  706. 
Obligation  of  States  to  punish  all  Crimes 
committed  within  its  Jurisdiction,  ^. 
Public  law  of  States  respecting  Injuries 
done  by  or  against  Foreigners,  707.  Pro- 
visions of  French  Code  respecting  Oflfen- 
ces  by  Frenchmen  at  home  or  abroad, 
ib.  Extent  and  Effect  of  Criminal 
Sentence,  without  the  limits  of  State 
pronouncing  it,  708. 

Englith  Criminal  Law,  708.  Oeneral 
principle  of,  strictly  territorial  and 
local,  ib.  Exceptions  to  general  prin- 
ciple, introduced  by  Statute  Law,  709. 
Izyuries  committed  by  Seamen,  &c.,  out 
of  British  dominions,  but  employed  in 
British  ship,  ib.  On  the  high  seas, 
or  iu  Foreign  port  or  harlMur,  by 
British  subjects  or  others  on  board 
British  ships,  710.  Criminal  prosecu- 
tion of  Foreigners  in  England, — mode 
of  eropanneling  Jury,  and  Prisoners' 
light  to  challenge,  711.  Flea  of  iffnar- 
once  of  Law  of  no  avail  to  Foreigner, 
ib.  Foreigner  cannot  refuse  to  give 
evidence  or  produee  documents,  on 
account  of  doing  so  criminating  him 
abroad,  712.  Law  of  England  in 
accordance  with  Law  of  America,  on 
offences  bv  Foreigners,  Ac.,  ib. 
Municipal  Laws  can  only  be  enforced 
within  the  circle  in  which  they  operate, 
ib.  Courts  of  one  Country  will  not 
execute  penal  Laws  of  another,  713. 
Disadvantages  in  certain  caAcs  of  con- 
fining the  criminal  Law  within  terri- 
torial limits,  (6.  {See  Criminal  Law, 
Foreigner,  kc.) 
Insolvent,  Rights  of  Assignees  over  Pro- 
pertv  of,  in  Foreign  Country,  66S.  See 
Bankruptcy. 
Institutes,  The.  {See  Roman  Law.) 
Insurance  (of  Ships),  Judgment  of  Dr. 
Lushington  on  distinction  between  Con- 
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inctfi  ariflSng  ex  ddieto  from  CoilUnon^ 
and  Coniiacta  on  Imwrance,  447. 

Intferdlctay  ProvifiioiuU  meajBores  of»  598. 
To  prevent  infringement  of  Rights  of 
othen,  698.  Law  of  France,  699.  To 
protect  Goods,  ftc,of  adeeeased  Foreigner, 
Iaw  of  France,  &c.,  ib.  To  preserve 
Bights  of  patented  ntventiom,  700.  To 
prevent  Etcape  of  a  D^btor^  702. 

Interest,  on  Contracts,  express  or  implied, 
513.  As  damoffet,  through  omission  or 
failure  in  Contract,  515.  What  Law 
governs,  as  to,— place  of  making  or  place 
of  petformance  of  Contract,  ib.  (^See  Obli- 
gation.)  On  Bills  of  Exchange,  in  what 
currency^  and  at  what  rate  payable,  617, 
618.     {See  Bills  of  Exchange.) 

Interest,  on  Legacies,  685. 

International  Copyright.    (See  Copyright.) 

International  Law,  Private.  (  See  Comity, 
&c.)    Criminal,  704. 

Interpretation  of  Obligations,  &c.,  Law 
governing,  491.  Of  Testament  ftc., 
635. 


J. 


Jenkins  (Sir  Leoline),  on  the  subject  of 
Domicil,  88. 

Jews,  Incapacities  of,  to  acquire  Real 
Property,  &c.,  256.  Matrimonial  Courts 
of  England  open  to,  820. 

Jointure,  {See  Settlement  or  Marriage  Con- 
tract.) 

Judgment  (Foreign).  See  Sentence  (Fo- 
reign). In  rem,  by  Foreign  Tribunals, 
effect  given  to,  by  Courts  of  other  States, 
690. 

Jura,  arising  from  Family,  22. 259.  From 
Property,  22. 

Jura  Incorporalia.  {See  Incorporeal  Bights.) 

Jurisdiction.  Of  a  State  over  Foreigners 
within  its  Territory,  2.  Of  English 
Courts  over  Contracts  and  Obligations, 
446.  Of  Foreign  Tribunals  in  cases  of 
Offences  committed  by  or  against  Sub- 
jects of  another  State,  705.  713.  {See 
Im'urieB,  Private.) 

JuB  Qcntium,  Distinction  between,  and 
Jus  inter  Gentes,  1.    {See  Comity,  &c.) 

Jus  Hypothecs.     {See  Hypothecation.) 

Jus  inter  Gentes.    {See  Comity,  &c.) 

Jus  Personarum  of  Foreigner,  229. 

Justice  (Private  International),  Administra- 
tion of,  in  cases  between  Foreigners,  641. 
{See  Foreigners.) 


Kent's  Ckmimentaries  on  American 

19.  37.  47.  74.  78. 
Kingston  (Ducheas  oO»  Case  of,  referred  to, 

184. 


Law  Merchant  (The),  6. 

Legacies,  Interest  on,  frc,  685.    {See  Sue- 
cession.) 

L^;ai  Documents,  Description  in,  a  cri- 
terion of  Domicil,  178.    (See  Domicil.  > 

Legal  Domicil,  59.    {See  DomiciL) 

Legal  Belation.  When  in  contact  witb 
divers  PotUive  Laws  of  States,  21 .  What 
Potitive  Law  should  be  applied,  »6.  How 
ascertained,  ib.  By  reference  to  the 
origin  of  Individual,  ib.  By  reference  to 
his  Domicil,  ib.  By  reference  to  Ms  acta, 
22.  Legal  rdatiomi  generally  how  classi- 
fied, ib.  Legal  rdatumM  of  fiunilj,  ib. 
Legal  rehHoiu  of  things  or  property,  22. 
889.  Plan  of  discussing  the  subject  of, 
21.  28.  {See  Origin,  Domicil,  Guardian, 
&c.) 

Legitimacy,  Application  of  Law  of,  by 
England,  as  concerning  Foreigners  and 
Subjects,  254.  861.  {See  also  Illegiti- 
mate CMldren.) 

Letter  of  Attorney,  Contract  by  Agent  in 
pursuance  of; — in  ignorance  of,  and  after 
death  of  Principal,  507.  (See  Obligation.) 

Lex  Domicilii,  (^'ee  Domicil.)  Considerea 
with  reference  to  the  acquisition,  &c.,  of 
Real  Property  by  Foreigners,  408.  Con- 
sidered as  to  how  far  governing  the  per' 
9onal  capacity  to  contract^  605. 

Lex  Fori.  Considered,  as  to  how  £»r govern- 
ing pergonal  capacity  to  contract,  617. 
To  aecide  how  Foreign  Instruments  or 
Judgments  shall  be  proved,  654. 

Lex  Loci  Contractus.  Considered  with 
reference  to  Transfer  of  Real  Property, 
581.  Considered  with  reference  to  Secu- 
rities and  Liens  upon  Real  Property,  588. 
Considered  as  to  now  Car  governing  the 
personal  capacity  to  contract,  608. 

Lex  Loci  Solutionis.  Considered,  as  to  how 
far  governing  the  personal  capacity  of 
parties  to  contract,  615. 

Lex  Mercatoria,  578.  {See  Maritime  Law, 
Marriages,  Obligations,  &c.) 

Lex  Rei  Sitae.  Considered  with  reference 
to  the  acquisition,  kc,  of  Real  Property 
by  Foreigners,  408.    Considered  with  ro- 
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ferenee  to  Transfer  of  Beal  Property,  531. 
With  reference  to  JSecuritiea  and  Liens 
upon  Real  Property,  533. 

Lfiens,  On  moyeable  and  immoyeable  Pro- 
perty, 527.  Priority  of  Liens,  528.  544 ; 
C^e0  Obligationa.)  On  Ileal  Property, 
531.  Priority  of,  between  Asd^nee  of 
Obligee,  and  Creditor  or  Trustee  of 
Obligee,  544. 

Liimitationa,  as  to  the  application  of  the 
personal  Law  of  Domicil  to  status  of 
Foreigners,  &c,  255,  257. 

Iiimitation(Statate  oQ,  Bffect  and  Opera* 
lion  of,  when  pleaded  in  bar,  before  a 
Foreign  Tribunal,  669. 

Locus  regit  Actum,  Rule  of.  Application  of 
principle  to  Marriages,  274.  Usage  of 
States  in  adopting,  455.  Exceptions  to 
the  recognition  o^  ib.  Does  it  have  its 
rise  in  the  Boman  Law?  458.  Whether 
incorporated  in  Modem  Codes  of  Chria* 
tian  States,  462.  By  what  States  adopted, 
and  how  iu,  ib.  Decisions  in  England 
and  United  States  of  North  America  as 
to,  465.  Scotch  Testamentary  Law,  in 
accordance  with  European,  but  at  rari- 
ance  with  English  hiw.    (See  Addenda.) 

Louisiana,  Civil  Code  of,   78.      Law  of, 
respecting  effect  of  Marriage  on  Property 
of  Parties,  800.    (See  Property.) 
Lunatic  (the),  Necessary  Domicil  of,  91, 
Committee  of,  886.  (iS'e«  Guardian.) 


M. 

Macdonald  (^neas).  Case  of,  28. 

(William),  Case  of,  117. 

Mansion  House,  Place  of,  a  Criterion  of 
Domicil,  1 69.    (  See  Domicil.) 

Mahomedan  Countries,  Domicil  in,  199. 

Maritime  Law,  Laws  and  Rules  of,  as  af- 
fecting Owners  and  Masters  of  Ships, 
578.  Sources  of,  579.  Change  of  Pro- 
perty in  Vessel  on  Voyage,  580.  Eng- 
lish Rules  of  Navigation  not  applicable 
to  Foreign  Ships,  581.  Jurisdiction  of 
English  Court  of  Admiralty  in  causes 
of  possession  .between  foreig^ens,  ib. 
Bights  and  Powers  of  Master  as  Agent 
of  Owners  to  sell  Ship,  &c.,  or  borrow 
Money  on  Bottomry,  582,  and  Addenda. 
Limitation  of  Owner's  Liability,  583. 
General  Average  in  case  of  Loss,  593. 
Apportionment  of  Loss  among  Owners 
generally,  »6.  What  Ijaw  governs  liability 
of  Underwriters,  ib.  General  Powers  of 
Master  by  American  Iaw,  594.    Ven- 


dor's right  of  stoppage  of  gobds  in  Iran* 
sUu,  ib. 
Marriage.  Incestuous  Marriage,  non-re- 
cognition of,  by  States  disallowing,  14. 
Contracts  relating  to  Marriage  governed 
by  husband's  Domicil,  235.  Principles 
and  Rules  of  Comity  respecting,  259.  Va- 
lidity of,  260.  Formalities  of,  according 
to  the  Law  of  the  Place  of  oelebiation,  ib. 
Capacity  of  parties  to,  ib.  Difference  in 
the  Laws  and  Judicial  Decisions  of  dif- 
ferent States  as  to  the  capacity  of  par- 
ties, ib.  Decisions  in  the  Engli^  Courts, 
262.  Case  of  Brook  v.  Brool^  in  English 
Court,  ib.  Difficulty  arising  where  a 
Christian  State  and  a  HeaiUUn  D^pen* 
dency  are  concerned,  264.  Law  olPrajice 
respecting  the  Foreign  Marriage  of 
Frenchmen,  265.  Marriage  may  be 
performed  by  French  Consul,  &c,  abroa*), 
where  both  parties  are  French,  ib, ;  but 
not  when  one  is  a  Foreigner,  i6.  For- 
malities and  Conditions  required  by 
French  Law  before  solemnization  of 
Marriage  betweenFrench  subjects  abroad, 
266.  How  ftr  Validity  of  Marriage 
affected  by  omission  of  such  preliminary 
Formalities,  f&.  Opinion  of  AT.  Fodiz  on 
this  Subject^  269.  Where  non-pvblicitg 
or  dandestinity  proved,  271.  When 
solemnised  abroad  to  escape  prohibitions 
of  French  Law,  272.  When  parties  not 
of  the  required  age,  ib.  Contracted 
within  the  |>roAi5tfea  degrees  of  France, 
278.  Impeachment  of,  in  France,  tft. 
Registration  of,  in  place  of  Husband's 
Domicil,  ib.  In  France,  between  For- 
eigners, or  between  French  Subjects  and 
Foreigners,  ih.  Difference  between  the 
Jurisprudence  of  the  United  States  of 
North  America  and  France  respecting 
Marriage  of  Foreigners,  277.  How  far 
French  Law  prcTalent,  ib.  Law  of 
Menish  Bavaria,  278 ;  of  the  Nether- 
lands, ib.;  of  the  Grand  Duchy  of 
Baden,  ib.  Treaty  between  Switzerland 
and  Bjftden,  ib.  Law  of  Austria,  279; 
of  Prussia,  281;  of  Bavaria,  282;  of 
Wurtemburg,  ib.j  of  Saxony,  ib.;  of 
Hanover,  288  ;  of  the  Electorate  and 
Grand  Duchy  of  Hesse,  ib. ;  of  Nassau, 
ib. ;  of  Denmark  and  other  Danish 
States,  ib. ;  of  Sweden,  ib, ;  of  Russia, 
ib.;  of  the  Two  Sicilies,  ib. ;  of  Sardinia, 
ib.  CfenertU  remarks  on  Validity  oC  284. 
With  respect  to  English  Subjects  abroad, 
286.  Advantage  of  looking  to  the  lex 
loH  contractus  alone  as  to  Validity  of,  ib. 
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EngliBh  Statute  respecting,  287.  Parties 
to,  may  choose  with  respect  to  fomuUitiei 
of, — thoee  of  the  place  of  their  Domicil. 
or  those  legiia  loci  contraettUf  288.  Where 
forms  of  the  place  of  DonUcil  adopted. 
Marriage  Bolemnised  abroad  held  ralid, 
ib.  Opinion  of  Lord  Stowell  upon  this 
point,  ib.  Opinion  of  Savi^ny  on  sub- 
ject of  formalities  being  governed  Ugt 
loci  contr<Mctu8,  289.  Evfects  oh  Pbo- 
PSKTT  or  WiFS,  »&.  (^See  Propb&tt.) 
Home  of  Husband  the  Domicil  of  Wife, 
290.  Effects  of,  on  Property  of  parties, 
ib.  Where  no  express  Contract,  291. 
Where  with  express  Contract,  299.  Pro- 
perty acquired  prior  to  Marriage,  293. 
Property  acquired  aubsfquaU  to  Marriage, 
294.  Where  Domicil  the  same  as  when 
Marriage  contracted,  292.  302.  Where 
it  has  been  changed  subsequent  to, 
293.  As  to  contracts  and  settlements. 
{See  Settlements,  Property,  ftc.)  With 
respect  to  Dower,  Jointure.  {Sse 
Dower,  Jointure.)  Does  a  chanae  of 
Ihmicil  affect  the  ttatua  of  married  par- 
ties 1  315.  Effect  of  Domicil  with  re- 
spect to  Obligationa  contracted  by  Wife, 
318.  With  respect  to  gifts  between  Hus- 
band and  Wife,  ib.  Husband  s  authority 
over  Wife,  320.  Matrimonial  Courts  of 
England  open  to  Foreigners,  ib.  Obli- 
gations of,  where  enfon^,  321.  Disso- 
lution of.     (See  Divorce,  ic.) 

Master  (of  Ship),  Power  of,  as  Agent  of 
Owners,  to  contract  Liabilities  on  Bot- 
tomry, or  sell  Vessel,  &c.,  582,  and 
Addenda.  {See  Bottomry.)  His  right 
of  lien  for  woffea ;  American  Ship,  &c., 
592.  {See  Wages.)  General  powers  of, 
by  the  American  Law,  596. 

Matrimonial  Courts  (of  England),  open  to 
Foreigners,  320. 

Mediate  liffects  (or  Accidental  Conse* 
quences)j  of  Contracts  or  Obligations, 
518.    {See  Obligation.) 

Merchant  Shipping  Act  (17  &  18  Vic.  c. 
104),  601. 

Merchant  Accounts,  Effects  of  Contract, 
501.  511.  (iSetf  Contract,  Obligation,  &c.) 

Military  Officer,  Domicil  of.    (i$^  Officer.) 

Minor,  Necessary  Domicil  of,  73.  Of  the 
Legitimate,  vnemancipated,  ib.  Legi- 
timate, emancipated,  85.  Illegitimate, 
90. 

Minors,  Restrictive  Privileges,  &c.,  relating 
to,  257. 

Mibcellaneous  Points  on  the  Subject  of 
Domicil.    {See  Domicil.) 


Miscellaneous  Incidents  toMarriage,  SI  5. 
821.    (See  Marriage.) 

Mixed  Stotutes,  their  Effect,  233.  237. 

Mortgage.  Of  Lands  in  another  Comitxy, 
533.  By  what  Ijaw  governed,  the  iex 
loci  contractus  or  the  lex  rei  tiiat,  «&. 
Laws  of  Foreign  Countries  relatire  to, 
ib.  Law  of  England  and  North  Ameri- 
can United  States  as  to,  538. 

Morrison  (George),  Case  of,  91. 

Mother.  Her  power  to  change  DomieQ  of 
Children  (Minora)  after  decease  of  Fa- 
ther, 74. 

Moveable  Property.    (See  Property,  Domi- 
cil, Succession,  &c.) 

Muniments,  Depository    of, — ^place    of^   a 
criterion  of  Domicil,  169.  (See  Domicil.} 

Munroe  (Dr.),  Case  of,  101. 


N. 


Nassau,    Law   of,    respecting    Marriages, 

283.    {See  Marriage.) 
Naturalization,  Effect  of,  with  respect  to 

Divorce  by  Foreign  Tribunal,  332.   {See 

Divorce.) 
Nature — Guardianhy — ;  Appointment  and 

Power  of,  over  Ward,  578. 
Naval  Officer,  Domicil  of.    See  Officer. 
Netherlands    (The),    Law    of,    respecting 

Marriages  of  Foreignera,  &c.,  278.    (See 

Marriage.)  Code  of,  respecting  Contracta 

and  Obligations,  and  a  Conflict  of  Laws 

in  relation  thereto,  464. 
Nieuw  Nederland's  Advys,  121. 
Nobility,  Peculiar  Rights  of  a  class  of,  as  to 

the    Acquisition  of  and  Succession  to 

immoveable  Property,  257.    As  to  For- 
eign Nobleman,  ib, 
Nouvelles,The,  Beferences  to.  (See  Boman 

Law.) 
North  America  (United  States  oO-    See 

America. 
Norway,    Law   of,  respecting   Maniagea, 

283.    See  Marriage. 
Notary  Public,   an  International  Officer, 

637. 
Nurture — Guardian    for — ~  Appointment 

and  Power  of,  over  Ward,  379. 


O. 


Obligations  (See  also  Coktraots).  Con- 
tracted by  Wife,  how  affected  by  Has- 
band*B  Domicil,  318.  Of  Matrimony, 
where  enforced,  321.      {See  Man-iage.) 
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General  remarka  upon  OUigaHons,  420. 
Influence  of  the  Roman  Law  Tespecting 
Liaw  of,  424.  Meaning  of,  in  Soman 
Law,  426.  EnforceahlevsiAfwt  enforceahley 
428.  Kinds  of,  429.  Advantage  of  the 
knowledge  of  the  Koman  Law  in  possessing 
a  knowledge  of  the  subject  of  Obligations, 
4  SO.  £xtract  from  Dictionary  of  Roman 
and  Greek  Antiquities,  431.  As  to 
Contracts.  (<SSee  Contracts.)  Effect  and 
operation  of,  435.  Sources  of,  439.  (^See 
Contracts.)  English  Law  considers  them 
under  the  category  of  Contracts,  441 — 
451.  Tkrte  clajsses  oU  441.  Contracts 
at  Common  Law,  441.  Contracts  under 
the  Statute  of  Frauds,  443.  Jurisdiction 
of  Courts  of  Common  Law  over,  ih.  Of 
Courts  of  Equity,  446.  Of  the  High 
Court  of  Admiralty,  ib*  French  Law, 
449. 

Form  and  Svhslanct  of,  by  what  Law 
governed,  453. 467.  Scotch  Law,  as  to 
form  of  Testaments,  in  accordance  with 
European,  and  at  variance  with  English 
Law.  {See  Addenda.)  Mode  of  con- 
sidering, 467.  Adoption  of  rule  locus 
reffU  actum,  455.  The  seat  of  the  Obli- 
gation, 467.  To  what  Jurisdiction  sub- 
ject, 470.  What  local  Law  applicable 
to  it,  »6.  Oeneral  Doctrine  of  the  Ro- 
man Law  as  to  place  or  seat  of  Obli- 
gation, 471.  Doctrine  of  the  Rotnan 
Law  relative  to  a  conflict  of  Laws  upon 
this  subject, 4 73.  Provisions  of  Modem 
(Foreign)  Codes  on  the  subject  of  Con- 
flict of  Laws,  respecting  Obligations, 
476 ;  the  Prussian  Code,  ih, ;  the  Aus- 
trian Code,  477  \  the  French  Code,  ib.\ 
exceptions  in  the  French  Code,  478. 
Rules  derived  from  Jurists,  and  De- 
cisions oi  English  and  North  American 
Tribunals  as  to  Conflict  of  Laws  respect- 
ing substance  of,  480.  Oeneral  Law 
relating  to,  ib.  Facts  which  found  a 
legal  right,  481.  Principles  of  Comity 
governing  the  Validity  and  Nature  of 
Foreign  Contract  or  Obligation,  483. 
Interpretation  of  Obligation,  491. 
Contract  made  in  transitu  between  two 
Foreigners  of  same  Country,  but  com^ 
morant  in  another  Country  where  Con- 
tract made,  497-  Foreigner  contract- 
ing with  a  Native,  499.  Place  of 
Performance  of  Contract,  499.  7m- 
meaiate  effects  of  Contract,  501 .  As  to 
Merchant  Accounts,  ib.  Effect  of 
Ayeney,  502.  Contracts  entered  into 
by  Correspondence,  503.    Propositions 


of  the  North  American  United  States 
respecting  the  governing  Law  of  Con- 
tract, 504.  Batijication  of  Contract 
made  by  Agent  without  Orders,  506. 
Acceptance  by  a  Person  in  one 
Country  of  BUI  of  Exchange  drawn 
upon  him  in  another  Country,  506. 
Letter  of  Attorney,  Contract  or  Sale  by 
Agent  m  pursuance  of, — in  ignorance 
of  and  after  death  of  Principal,  507. 
Opinions  of  Savigny  on  Contracts  by 
Correspondence  or  Agency,  508.  Other 
immediate  effects  of  Contract,  511. 
Money  advanced  by  Merchant  in  one 
State  at  request  of  Merchant  resi- 
dent in  another  State;  what  Law 
governs  repayment,  511.  Other  cases 
of  Contract,  512.  Intention  of  Parties 
to  Contract  must  be  looked  to,  ib. 
Interest  upon  or  in  consequence  of 
omission  or  failure  in  Contract,  518. 
Law  of  which  Country  governs  ~tbat 
where  Contract  made,  or  where  per- 
formed,  515.  Mediate  effects  or  acci' 
dental  consequences  of,  518.  Damages 
for  nonfulfilment  or  delay  in  perform- 
ance of  Contract,  ib,  {See  Damages ) 
For  iiyury  to  Property,  or  ex  delicto, 
519.  (See  Injuries.)  Rate  of  damages, 
i6.  Value  o/*  Currency,  by  which  debt 
or  damages  should  be  paid,  ib.  De- 
preciation in  value  of  Currency  between 
time  of  Contract  and  time  of  payment, 
521.  ColLiteral  incidents  arising  by 
operation  of  Law,  526;  by  act  of 
Parties,  ib.  Where  difference  in  Value 
of  Currency  of  respective  Countries, 
524.  Liens  on  moveable  and  irnnhove- 
able  Property,  527.  Priority  of  Liew, 
528.  Where  eonfUct  between  rights 
acquired  lege  loci  contractus,  and  rights 
acquired  lege  fori,  the  former  yield  to 
the  latter,  529.  Liability  of  Partners 
and  Part  Owners,  ib. 

Transfer  or  Assignment  of,  544.  By 
Act  of  Obligee,  ib.  By  operation  of 
Law  upon  Property  of  Obligpee,  546. 
{Sec  Bankruptcy.) 

Discharge  or  extinction  of,  by  what 
means,  559.  What  are  acts  of  Dis- 
charge, 560.  What  Iiaw  governs  the 
Validity  oi,  561.  Form  of  Discharge, 
564.  Executed  in  different  Country 
than  that  in  which  ObligaHon  con- 
tracted, 565.  Effect  of  Discharge  on 
Real  Property,  ib.-  Where  by  the 
consent  or  voluntary  act  of  both 
Parties,  506.     Discharge  toithout  con- 
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•ent  of  Obligee,  but  by  operation  of 
Law,  567;  effect  of,  Cesaw  bomorwn^ 
under    old    Roman    Law,  567*     By 
Certificate  of  Bankruptcy,  ib.;    effect 
of  Bankruptcy  as  a  bar  to  action  for 
debt  brought  in  a  Foreign  Country, 
5C)9,    Discharge  by  Prescription,  570. 
Discharge  by  tender  and  refusal,  577  ; 
upon    BillB  of   Exchange,  &c.     {See 
Bills  of  Eaxhan4je.)    Between  Owner 
and  Master  of  Ship,  578. 
Obligee,  Transfer  of  Obligation  by,  544. 
Assignee  of,  his  right  to  priority  of  Lien. 
546.    Creditor  or  Trustee  of,  Priority  of 
Lien  of,  546. 
Origo  or  Origin.    (See  Origin.) 
Origin.     Definition  of,  24.    Its  application 
respecting    Status    of   Individuals,    ib. 
Different  effect  of,  in  Roman  and  Modem 
Jurisprudence,  ib.     As  applied  by  the 
Roman  Law,  26.     Savigny's  Opinion 
respecting,  not  exactly  correct,  ib.    Obli- 
gations and  Ties  on  Individuals  arising 
from,  ib.    Indelible  Incapacity  imposed 
on   Individuals  by   Countiy  of,  to   do 
certain  acts,  23.     What  penonal  law  to 
which    individual    subject,    origin    or 
domicil,  29.     Doctrines  of  France  and 
England  respecting,  ib.    Not  changed  by 
residence  in  tiouse  of  Ambassador  abroad^ 
or  within  lines  of  an  Army  quartered 
abroad,  126.    {See  Domicil.) 
Domicil  of,  141.     Change  of  Domicil  of, 

ib.    (See  Domicil.) 
Place  of,  a  criterion  of  Domicil,  143. 
Whether  law  of,  governs  personal  Status 
of  Individual,  244. 
Officer   (Public).  Necessary   Domicil   of, 
98.    Military  and  Naval,  100.    In  East 
India  Company's  Service,  ib.    In  Foreign 
Service,  111.       In  Service  of  his  own 
Country,  but  stationed  in  Foreign  Coun- 
try, 115.    On  half  pay,  118. 
Owners  (of  Ship),    Liability  of,  in  cases  of 
Collision,  and  for  Acts  and  Contracts  of 
Master,  583.    {See  Maritime  Law,  &c) 


P. 

PapeiB,  Depository  of,  Place  of,  a  criterion 
of  Domicil,  175.    {See  Domicil.) 

Parents,  Rights  and  Powers  of,  over  the 
person  of  the  Child,  851.  When  in 
Foreign  Country,  by  what  Law  governed, 
t6.  Practice  of  Continental  States,  ib. ; 
of  England  respecting  Authority  of 
Foreign  Parent   over  Child  while   in 


I 


England,  352.  Righta  and  PowerB  oC 
over  Property  of  Child,  ib,  Aa  affee^in^ 
moveable  and  immoveable  Property,  3^4. 
Opinions  of  ContinentalJnriste  aa  toi»  »S.  ; 
of  English  Courts,  ib.  Power  of 
tiacting  to  legitimatize  Children 
out  of  Wedlock,  364. 

Partnership.   Liability  of  Partners* 
Double — Sights  of  Creditors  to  double 
proof,  556.    {See  Bankruptcy.) 

Patent  Rights.   Granted  by  Sovereign,  39S. 
May  be  assigned,  ib.    Grant  of  ItccAws^ 
to  use,  ib.    Bight  of  Foreigner  to  b« 
Assignee  of  Patent,  ib.    Do  not  extenci 
beyond  territorial  limits  of  State  granting 
them,  399.    Not  recognized  by  Forei|^ 
State,  ib.    Frenchmen  making  or  ooim- 
terfeiting  subjects  of  a  Patent  granted 
by  a  Foreign  State,  ib.  Frenohmen  using 
stamp  or  goods  mark  of  Foreign  Hann- 
fiusturer,   ib.     Provisional  measnrea  of 
Law  for  preventing  Infringement  of.  099. 

Paternal  Rights.    {See  Parenta.) 

Penonal  Statote8»  233. 236.  (See  Statates.) 

Status,  What  Law  shall  gowm, 

244 ;  How  determinable,  245. 

Persoiial  Property  of  Wife.  {See  Pro- 
perty.) 

Phillimore  (Dr.  R),  Letter  to  Lord  Ash- 
burton,  as  to  the  case  of  the  Creole,  14. 

Piracy  of  Foreign  Trade  marbs,  417. 

Plan  of  the  Work  described,  21. 

Positive  Laws  of  States.  When  Legal  ReUs* 
Hon  of  Foreigner  in  contact  with  divert, 
which  Law  should  be  applied,  22.  How 
ascertained,  ib.  By  reference  to  origin 
of  Individual,  i6.  To  domicil  of,  ib.  To 
Acts  of,  i6.  To  Property  of,  ib.  {See 
Origin,  Domicil,  Property.)  The  jus 
personarum  or  status  of  Foreigner,  229. 
Statutes,  and  their  effecta,  233. 

Prescription  {See  Obligations).  Laws  of 
different  Countries  relating  to,  570. 
Discharge  of  OhligalionS  by,  ib.  Law 
of  which  Country  governs  the  operation 
of,  when  Obligation  created  in  one  Coun- 
try, but  sought  to  be  enforced  in  another, 
570.  Various  systems  adopted,  675. 
When  pleaded  in  bar  to  action  before 
Foreign  Tribunal,  669. 

Prisoner  (The),  Necessary  Domicil  of,  128. 

Private  Ii\jurieB.    {See  Ii^uries.) 

Private  International  Law.  {See  Comity, 
&c.)  References  to  WMters,  and  Deci- 
sions upon,  18. 

Procedure  (Law  of).  In  Foreign  Courts  : 
where  Foreign  Court  adjudicating  in 
matters  connected  with  or  between  Sub- 
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jects  of  another  State,  658.  Sales  of 
Evidence  to  be  adopted,  ib.  Proof  of 
Foreign  Acts,  &c.,  ib.  Proof  of  Foreign 
Ldiw,  ib.  When  Prescription  or  Statute 
of  Limitation  pleaded,  669.  Priorities 
and  PriTilegcs  of  Creditors  in  distribu- 
tion of  A»"3ots,  &c.,  ib, 

Prodi&ral,  Guardian  of,  386. 

Prohibitions,  respecting  Marriage.  (JSe€ 
Marriage.) 

Property,  Legal  Relations  (or  Jura)  ari- 
sing from,  22.  Possession  of  Reed  Ettate, 
a  criterion  of  Domicil,  184.  {See  Domi- 
cil.)  lAws  relating  to  moveable  and  in^ 
moveable  Property,  as  effected  by  Domi- 
cil, 86.  (i9e<;  Domicil.)  Effect  of  if or- 
riage  upon  Property  (real  and  personal) 
of  Wife,  290.  Questions  of  Law  arising 
upon,  considered,  291.  Whore  Marriage 
without  any  express  Contract  as  to 
property,  291,  292.  Where  with  express 
Contract,  291.  299.  Property  acquired 
before  Marriage,  291.  Property  acquired 
after  Marriage,  291.  393,  294.  How 
affected  by  Husband^s  change  of  Domicil, 

291.  293.  By  what  Law  is  express  Con- 
tract to  be  governed— that  of  lex  loci 
contractus  or  lex  domicilii  matrimonii  f 

292.  299.  Effect  of  change  of  Domicil 
on  immoveable  Property,  297.  Law  of 
France,  298.  Ijaw  of  United  States  of 
North  America,  299 ;  of  Louisiana, 
800;  of  England,  '308.  As  to  Chattels 
real,  ib,  ;  real  Property,  804.  Modes 
of  providing  for  Wife  out  of  Hub- 
band*s  recU  Estate,  ib, ;  by  Dower,  ib. ; 
by  Jointure  or  Settlement,  ib. 
Property  of  Children,  Rights  and  Powers 

of  Parents  over,  858.  {See  Parents.) 
Powers  of  Ouardian  over  Property  of 
Ward,  380. 
Rights  relating  to,  389.  Rights  to  specific 
things,  ib.  Respecting  moveable  and  im- 
moveable Property,  t6.  Acquisition Bxid 
Alienation  of,  by  Foreigners,  889. 407. 
Distinction  between  mobilia  and  per* 
sona  in  Foreign  Law,  and  personalty 
and  person  in  English  Law,  890. 
Kinds  of  personal  Property — Chattels 
Real  and  Chattels  Personal,  ib,  Roman 
Law  as  to  moveable  Property,  891. 
Scotch  Law  relating  to  Property, 
393.  BienSn  meubles  and  imTneubles, 
according  to  the  French,  894.  For- 
eign Possessor  of  English  peraonal 
Property,  898.  Person  dying  intes- 
tate, domiciled  abroad,  leaving  Pro- 
perty in  Forngn  Country,  ib.    Jura 


Incorporalia,  or  Incorporeal   Rights 
and  Chattels,  897.    {See  Incorporeal 
Rights,  &c.)    Personal  Property,  if  dis- 
posed of  in  a  manner  binding  by  the 
Laws  of  the  Country  in  which  it  is, 
such  disposition  is  binding  everywhere. 
(See  Addenda.) 
Capacity  of  Foreiqners  to  acquire  or 
TO  ALIENATE,  407.    What  Law  governs, 
summary  of  the  opinions  of  Jurists,  ib. 
Form  and   Manner  of  Acquisition  and 
Alienation,  408.   What  Law  governs, — 
opinions  of  Jurists,  ib.    Opinion  of 
Savigny  as  to  the  lex  rei  sitae  governing 
both  moveable  and  immoveable  Property, 
409.    Law  of  England,  France^  and 
North  America,  416.    Piracy  of  For- 
eign Trade  Marks^  417.    Liens  upon 
moveable    and    immoveable    Property, 
527.     Priority  of  Liens,  528.    When 
Conflict  between  rights  acquired  lege 
loci  contractus  and  rights  acquired  lege 
fori,  the  former  yield  to  the  latter,  529. 
The  two  Laws  considered  with  refer- 
ence to  the  transfer  of  Real  Property, 
531 ;  the  like  with  reference  to  Liens 
and  securities  upon  real  Property,  532. 
Hypothecation   or   Mortgage   of  real 
Property  situate  in  Foreign  Countiy, 
533.    (Aee  Hypothecation,  Mortgage.) 
Effect  of  Bankruptcy  npon,  and  Rights 
of  Assi^ees,  547.    Eiiect  of  Discharge 
of  Obligation,  given  in  and  according 
to  the  form  valid  in  Foreign  Country, 
upon,  565.    Stoppage  and  Seizure  of, 
in  traruitu,  596.     Rights  relating  to 
Succession  to,  625.     {See  Succession.) 
Administration  of  Justice  to  Foreigners 
in  Suits  and  matters  relating  to ;  rules 
of  Law  and  mode  of  proc^ure,  687. 
Jurisdiction  of  Foreign  Courts  in  cases 
betioeen  Foreigners,  eonceming  move- 
able or  immoveable   Property,  651. 
(See  Foreigner.) 
Provisional  Measures  (of  Law),  to  prevent 
Infringement  of  Rights  of  others,  698. 
For  preserving  Gk>od8  and  Property  of  a 
deceased  Foreigner,  Law  of  France,  699. 
For  securing  and  preserving  Rights  of 
Patent  and  Trade  mark,  700.    For  pre- 
venting Escape  of  Debtor  out  of  Juris- 
diction, 702. 
Prussii^  Law  of,  respecting  the  stfUus  of 
Foreigners,  &c.,  249.    Respecting  Mar- 
riage  of  Foreigners   and    of  Subjects 
abroad,   281.    Code  of,  respecting  Di- 
vorce, 824.    (iSec  Divorce.)    Practice  of, 
with  respect  to  Quardianship  of  Wards, 
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Honun  Lair  (continued) :—  pafe 

Digut,  XLVn.  t.  x.  «.  5  a4 

„    XfJX.  t  L  8.  11  48a 

L.t.L  34 

L.  t  i.  88.  3.  4         85.  128 

3L  U  L  8.  9  90.  143 

L.  t.  i  8.  20  41. 140 

M  L.  t.  L  a.^2  97.  98 

tf  L.  t.  i.  88.  22.  32  60 

ft  Ifc  t.  i.  8.  23  98.  115 

n  L.  t  L  8.  27        41.  53.  97 

M  L.  t  L  8.  31  98.  140 

n  L.  t.  i.  8.  34  140 

L.  t.  L  8.  38  60 

L.  L  i.  8.  5  46 

It.  U  ziF.  8.  52  428 

X«.  t  xTi.  8.  2  430 

I<.  t.  XTi.  8.  24  625 

L.  t  x?i.  88.  190.  239     34 

Ifc  t.  XTi  8.  203  41 

L.  t,  xvii  88.  34.  114   494 

L.  t  xiriL  8.  34      458.  495 

L.  t.  xvii.  8.  172  497 

lu  t.  xix.  8.  34      492.  495 

lb  t.  xxvii.  8.  3  129 

L.  t.  xxxiv.  8.  17         476 

Code,  Lib.  hi.  I  234 

IL  t  iii  8.  6  13 

IL  t.  iil  8.  20  416 

n.  t.  iii.  8.  21  436 
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ILtiF. 
IV.tii. 
IV.  tx. 
VL  t  xxu.  8.  2 
VI.  i.  xxiii  8.  9 
VL  t.  xxxii  8.  6 
vn.  t.  T.  8.  6 
VILLxxxiii. 
VILtlxxL 
VIIL  t  xlilL  8.  9 
VUL  t.  xlix.  8. 1 
X  t.  xxxi.  8.  36 
X  t.  xxxix. 
X  L  xxxix.  8.  7 

X.  t  Xl.  8.  1 
X.  t.  Xi.  8.  2 


560 

243 

482 

460 

34.459 

242 

5 

34 

577 

460 

57 

34 

26 

140 

33.90 

ff  X  t  xl.  8.  7      41.  97.  173 

ft  X  t  xl.  8. 9  60 

ft        XILt.xiii.  60 

InaiUuUe,    Lib.Lt.u.  8,  2  422 

ff  L  t.  xiil  (de  tatelis)  376 

If  Li.  xiy.  (qni  te8t. 

Uitore8  dari  poB8iiiit)  876 
n  L  t.  XT.  (de  leffiL 

BfoML  tatm)  876 
M  It  XTii.  (de  legit. 

patron.  tateU)  376 
f,  L  t  xix.  (de  fidu- 

daria  tateU)  876 

D 
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Institutes,         L  L  xx.  (de  Atiliano 

tutore)  376 
L  t.  XXL  xxtL  (de 

coratoribiu)  375,  876 
n.  t  iii.  8.  20  416 

n.  t.  X.  625 

m.  t.  xiT.  88.  15,  16 

432.  436.  596 

m.  t.  xvlL  8.  1  427 

IV.  t.  vL  584.  568 

»r        «  IV.  tXT.  698 

NouvdUe,    exit  c.  ii  643 

Ruflsiay  Law  of,  as  to  the  tMm  of  Foreigners, 

ftc,  249.      Bespecting  Mairiages,  283. 

(iSte  Marriage.) 
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ff 
ff 


ff 

ff 
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Sailors,  Domicil  of,  146. 

Saint  Pater  {Marquie  de),  Case  of,  referred 
to,  178, 174. 

Sardinia,  Law  of,  respecting  Marriages, 
284.  iS^oe  Marriage.  Code  of,  respecting 
OUigatiomva^  C/onMicte,and  a  Conflict 
of  Laws  in  reference  thereto,  464. 

Sautereau  (Nicholas),  Case  of,  95. 

Sayigny,  Opinion  of,  as  to  what  Laws 
gOTem  the  aequieitum  and  alienathn  of 
Property,  409. 

Saxony,  Law  of,  respecting  Marriaget  of 
Foreigners  and  Subjects,  282.  (See 
Marriage.) 

Schleswig,  Law  of,  respecting  Marriaoes. 
283.    (iSi»  Marriage.?  ^ 

Scotland,  Law  of,  respecting  Diyorce,  825. 
of  English  Marriages,  825.  842.  Law 
o(  as  to  Property  and  Succession,  898. 
Law  of,  as  to  form  of  Testaments,  in  ac- 
oordanoe  with  Suropean  Laws,  and  at 
Tarianoe  with  English  Law.  (See  Ad- 
denda.) 

Seafiuing  Men.    (See  Sailors.) 

Sentence  (or  Judgment). 

/VMiftirn  Sentence  of  iMTorce,  322.  Effect 
of,  322.  By  what  Tribunal  should  be 
pronounced,  ib.  What  Law  Foreign 
State  should  apply,  327.  Recognition 
of,  by  other  States,  336.  (^^DiTorce, 
&c.)  Proof  of  Foreign  Judgment  or 
Decree  before  Foreign  Tribunal,  653. 
671.  English  Statute  as  to  the  proof 
of,  in  English  Courts,  ^56;  Chapter 
on,  671.  Practice  of  Comity  as  to  the 
reception  of,  ib.    Effect  giTen  to,  by 
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Tribunals  of  another  State,  67 1 .  Not 
allowed  to  be  executed  in  a  Foreign 
State  without  authority  of  that  State, 

672.  Nor  if  containing  objectionable 
proTisionB,  contrary  to  the  policy  of 
the  Foreign  State,  ib.  Practice  of 
Foreign  States  respecting  reception  of, 

673.  When  recognized  by  Foreign 
State,  mufit  be  interpreted  as  to  its 
^ects,  according  to  the  Law  of  the 
State  where  pronounced,  ib.  Requi- 
sites to  the  validity  of,  674.  Forms 
and  manner  of  executing,  676.  Juris- 
prudence and  Practice  of  those  States 
which  ^  act  upon  the  principle  of  ^e- 
ciprocity  in  recognizing  Foreign  Judg- 
ments, 676;  ofFrance,tA.;  of  England, 
676.  As  to  impeaching  Foreign 
Judgments  upon  the  merits^  679. 
When  pleaded  in  bar  to.  Suit  in  English 
Court,  683.  Important  Case  in 
English  Court  of  Exchequer  upon  an 
a\card  of  two  Frmch  ArbUraton,  686. 
Effect  given  to  by  Courts  of  North 
American  United  States,  690.  698. 
Nature  and  effect  of  Judgments  in 
rem,  and  as  effecti ng  datug,  ib.  General 
Law  as  to  the  effect  of,  601.  Foreign 
Judgments,  &c.,  on  matters  in  their 
nature  local,  693.  List  of  Decisions 
on  the  effect  of  Foreign  Judgments  in 
England,  695. 

Servant,  the.  Necessary  Domicil  of,  93. 

Settlement  {Marriage).  (See  Marriage 
Contract.)  Law  of  England  relating  to, 
305.  May  be  made  in  bar  of  Wife's 
Dower,  ib.  Statute  enabling,  and  its 
construction,  ib.    Application  of  Law  to 

,  Aliens,  806.  Construction  of,  ib.  How 
affected  by  change  of  Domicil,  808. 
Property  not  included  in  Settlement, 
811.  Property  accruing  before  and  after 
Marriage,  813. 

Ship.  Property  or  Ownership  in,  changed 
during  transitu, — effect  of,  on  Purchaser, 
&c.,  in  Foreign  Country  from  Master 
without  knowledge,  580.  English  Rules 
of  Navigation  not  applied  to  Foreign 
Ship,  581.  Jurisdiction  of  High  Court 
of  Admiralty  in  England  in  causes  of 
possession,  ib.  Right  of  stoppage  in 
transitu  when  Foreigners  are  concerned, 
596,  697.  Collision  of,  at  Sea,  681. 
Limitation  of  Owner's  Liability,  688. 
Contract  of  Master  of,  ib.  Bottomry 
Bond  on,  584.  General  A  verage  in  case 
of  loss,  593. 

Sieur  D^attre  (the).  Case  of,  86. 

Slave  (the),  Domicil  of,  96. 


Slaveiy,  Incapadty  arising  from  a  st&le  of 
266. 

Socage,  (huurdians  by,  Appomtment     and 
Powers  of,  over  Ward,  878. 

Somerset  (the  Negro),  Case  oi;  Reference 
to,  16. 

Somerville  (Lord),  Case  o^  46.  53.  1€>0- 
124.  144.  169.  178. 

Stamp.  On  Foreign  Bills  of  Exchange, 
&c.,  admissibility  of  Bills  in  Eridenee  is 
England  without,  608. 

State,  where  Domicil  is  regulated  by  -llie. 
204. 

SUUuM  of  Foreigners,  229.  231. 

Status  (Personal).   What  law  shall  gOTeni„ 
244.    How  determinable,  246.    Whetiier 
by  Law  of  Domicil,  ib.    Doctriae  which 
prevails  oui  q/*  England  and  America,  ib. 
Collision  of  Iawr,  iS>.    Jjaws  applied  by 
various  European  Countries,  as  to,  246. 
Doctrine  which  prevails  tii  England  and 
the  North  American  United  States  as  to, 
250.      Inconsistencies  of  English    and 
North  American  doctrines,  ib.     Diacre* 
pancies   between    English   and     Conti- 
nental Law,  251.    Ltmitations  whieh  pre^ 
vail  as  to  the  Foreign  and  English  Law 
respecting  the  recogniUou  of   Foreign 
Personal  Status,  266.    Ab  affected    by 
Marriage.    See  Marriage,  Ac.    Of  inar> 
ried  parties,  how  affected  by  chanffe  of 
Domicil,  816. 

Status  (of  Property),  Foreign  Judgments 
affecting,  690.  698.  Set  Sentence  (Fo- 
reign). 

Statutes.  The  positive  Law  of  States,  233. 
Of  three  kinds.  Personal,  Real,  Mixed, 
ib.  Opinion  of  Bartdus,  284.  Affecting 
Contracts, — Statutum  of  place  of  Con- 
tract to  be  applied,  ib.  Affecting  Teste- 
ments,  ib*  The  eapadty  to  make  a  Will. 
286.  The  right  to  iMngs,  ib.  Prohibit- 
ing individwil  doing  certain  things,  ib. 
Follows  individual  into  a  Foreign  State 
when  favorabUe,  ib. ;  but  not  when 
Odiosum,  ib.  Conferring  eapaeOy,  286. 
As  to  succession  ab  intestate,  t&.  Per- 
sonal, 286.  244.  Realia,  286.  Mixta, 
237.  Opinions  of  Modem  Jurists  on  dif- 
ferent classes  of  Statutes,  288.  Peraona). 
See  Status. 

Statutes,  List  op.  bbvehrbx)  to  : —      Page 

26  Edw.  III.  Stat.  2  27 

27  Hen.  VIII.  c.  10  806 
38  Hen.  VIII.  cc.  20  &  23  709 

7  Anne,  c  6  27 

8  Anne,  c.  19  400.  402 
4  Geo.  IL  c.  21  27 
8  Geo.  II.  c.  13          404 
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statutes  referred  to  (conttMued) :  Page 

26  Geo.  IL  c  88  261 

12  Geo.  III.  c.  11  28.  261 

18  Geo.  III.  c.  21  27 

15  Geo.  IIL  c  53  400 

86  Geo.  III.  c.  68  49 

41  Geo.  III.  c.  107  400 

54  Geo.  III.  c  186  402 

4  Geo.  IV.  c.  76  261.  287 

6  Geo.  IV.  c.  50  711 

9  Geo.  IV.  c.  81  709 

1  WiU.  IV.  c.  22  688 

5  &  6  Will.  IV.  c.  54  261 

5  &  6  WiU.  IV.  c.  88  898 

6  4  7  WiU.  IV.  c.  85  261 

1  Vict.  c.  36  196 

1  &  2  Vict.  c.  59  402 

1  &  2  VicL  c.  110  558.  702 

2  &  8  Vict.  c.  67  898 

3  &  4  Vict  CO.  65  &  66  447 
8  &;  4  Vict  c.  105                        638 

6  &  7  Vict,  c  94  709 
6*7  Vict.  c.  98                  17.  709 

7  &  8  Vict  c.  66  27.  806 
7  &  8  Vict  c.  67  898 

10  k  11  Vict  c.  96  865 

14  &  15  Vict  c.  99  657 

15  &  16  Vict  c.  76  688.  648 

15  &  16  Vict  c.  88  898 

16  k  17  Vict  c  55  898 

17  &  18  Vict  c  88  609 

17  k  18  Vict.  c.  104  (Merclumt 
Shipping  Act)    579.  581.  604.  710 

18  &  19  Vict  c.  38  688 
18  &  19  Vict  c.  42  687 
18  k  19  Vict  c.  91  (Merchant 

Shipping  Amendment  Act) 

709.  710 
19&20  Vict  c.  113  688 

21  k  22  Vict  c.  98  647 

Statute  of  Frauds,  Operation  of,  as  to  Con- 
tracts    and     Obligations,    443.    *  (See 
Contracts.) 
Statute  of  Limitations,  Effect  of,  as  Dis- 
charge of  Obligation.    (See  Obligation, 
Prescription.) 
Story  on  the  subject  of  the  personal  Status 
of  Foreigners,  251.    On  Foreign  Mar- 
riages,   285.       On   English    Marriages 
abroad,  288. 
Student  (the).  Necessary  DomicU  of^  90.    ' 
Succession,  Mights  relating  to,  625. 
What /orum  has  jurisdiction  over  whole 
question  of, — ^that  of  the  situs  or  that 
of  the  Domica,  626.    What  Law  shall 
govern  ?  ib.    As  to  testamentary  tucces- 
si<m  and  succession  ah  tnteitato  generally, 
627.    As  to  capacity  of  Testator,  t6. 


Form  of  Testament,  ib.  Change  of 
Domicil  after  execution  of  Testament, 
628.  As  to  the  dispositions  contained 
in  the  Testament,  630.  Moveable  and 
immoveable  Property,  ib.  Foreign 
WiU  and  English  moveable  Property, 
631.  Construction  and  interpretation 
of  Testaments  and  Testamentary 
Papers,  t&.  Adoption  of  Foreign  Law 
bv  Courts  of  Judicature,  ib.  But  not 
of  Foreign  rules  of  Evidence,  632.  As 
to  what  class  or  description  of  Persons 
shall  take  under  some  particular  de- 
nomination, 634. 
Suooissioss  AB  iKTSSTATo.  How  affcctcd 
by  Statutes,  236.  (See  Statutes.)  In  the 
case  of  moveable  Property,  634.  What 
Law  shaU  govern  as  to,  ib.  Persons  en- 
titled to  distribution,  tb.  What  portion 
of  estate  primarily  chargeable  with 
debt,  635.  Distribution,  kc,  immove- 
able Property,  ib.  Currency  in  which 
Legacies  payable,  ib.  Interest  payable 
on  Legacies,  ib.  Interpretation  of 
Testaments,  ib.  As  to  duties  payable 
on  Successions,  ib, 
Sweden,  Marriage  Laws  of,  288.  j(See 
Marriage.) 


T. 


Taxes,  Payment  of,  a  criterion  of  DomicU, 
175.     (See  DomicU.) 

Tender,  Effect  of,  as  2>t«eA<ir^0  of  Obligation, 
577.     (See  Obligation.) 

Tenterden*s  (Lord)  Act  (9  Geo.  4,  c.  19), 
preventing  evasion  of  Statute  of  Frauds, 
respecting  Contracts,  445. 

Testaments,  How  effected  by  Statute  Law, 
235.  (See  Statutes.)  Capacity  to  make, 
627.  Fonn  of,  &c  (See  Succession, 
WUl,  &c.) ' 

Testamentary  Papers,  Construction  of,  631. 
By  Foreign  Courts,  ib.  (See  Succession, 
Will,  &c.)  Scotch  Law,  as  to  the  form 
of,  in  accordance  with  European,  but  at 
variance  with  EngUsh  law.  (See  Ad- 
denda.) 

Testamentary  Succession.  (See  Succession.) 

Testator.    (See  Succession,  WiU,  &c.) 

Thurlow  (Lord  Chancellor),  Decision  of,  on 
the  question  of  Domicil,  89. 

Time,  Length  of,  as  a  Resident^  a  criterion 
of  Domicil,  185. 

Trade,  House  of,  the  place  of,  a  criterion  cf 
Domicil,  165. 
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Trade  Mark,  Right  of  Frenohmea  to  nae 
that  of  Foreign  ManofiKtorer,  S99. 
Piracy  of,  417.  ProvinoDal  MeaAurea  of 
Law  for  the  Protection  of^  701. 

Transfer  fof  Real  Property),  With  reference 
to  the  MS  lod  contrachu^  and  the  lex  rei 
9itig,6Sl.  (.Ste  Property.)  Of  Obligation, 
644.  By  act  of  Obligee,  ib.  By  opera- 
tion of  Law  on  Property  of  Obligee,  546. 
(JSee  Obligations,  Bankraptoy.) 

Tranaitn,  Stoppage  of  Qoods  in,  right  of 
Vendor,  596.  Application  (^  nde  to 
cases  in  which  Foreigners  concemed, 
596. 

Treaties,  Domicil  nnder,  196. 

Two  Sicilies,  Law  of  the,  respecting 
Karriage,  288.  (^SSee  Marriage.)  Lawol^ 
as  to  appointment  and  power  of  Oucurdian 
over  Wards  and  others,  374.  Code  of, 
respecting  OhUgtUums^  &c.,  and  a  Conflict 
of  Laws  in  reference  thereto,  464. 


17. 


Underwriter  (of  Ship),  LlabiUty  of,— what 
Law  gorerns,  598.    (See  Maritime  Law.) 
United  States.    See  America. 


V. 


Vagabonds,  Have  they  a  Domlcll?  55. 
Van  Leeuwen  (ComeUns),  Case  o(  referred 

to,  149. 165. 
Vendor,  Right  of,  to  retake  possession  of 

Property   sold,  whUe  in  tnneUu,  &c., 

596.    PropoBltiona  established  by  English 

Decisions  relatiye  to,  599. 


W. 

Wages,  Ship's  Master,  Bight  of  Lien  for, 

592. 
Ward,  appointment  and  power  of  Gnardian 

over  Person  and  Property  of,  874. 
Widow,  Domicil  of,  61. 
Wife,  Necessaiy  or  Legal  Domicil  ot,  60. 

{See  Domicil.)    When  Widow,  61.    Di- 


vorced a  mened  et  ikoro,  62.  QBardiaa 
of  idiot,  68.  When  legailf  separated 
from  Husband,  ib.  When  Uvimg  apart 
bnt  not  legally  eeforaied  from  tfoabaad, 
64.  Effect  of  Mamage  on  Property  of,  290. 
(^Property.)  Place  of  Residenoeof^ and 
Family,  a  criterion  of  a  Man^  Domicil, 
160.  (5m  Domicil.)  Modes  in  England  <^ 
providing  for,  ont  of  Husband's  Beal  Es- 
tate, 804.  {See  Property,  Marriage,  Dower, 
Ac.)  Statue  of,  how  affected  by  Has- 
band's  change  of  DomicU,  815.  With 
respect  to  OUH^otibHf  oontiacted  Vy,-S18. 
With  respect  to  Gifts  between  Husband 
and  Wife,  ib,  Aothority  of  Husband 
over,  820.  Cannot  contract  during  Co- 
verture, 821.  Nor  be  made  liable,  exo^t 
where  Husband  a  Foreigner  belonging 
to  and  abroad  in  a  State  at  War  with 
England,  821.  ]^hts  of,  with  respect 
to  Divorce  in  Foreign  States,  322. 
Freneh  Wife  and  French  Law,  827. 
Natwralization  of  Husband  in  Foreign 
State,  its  effect  upon  Wife,  882. 
Will,  Capacity  to  make  a,— how  affbeied  by 

Statute  Law  of  State,  285. 
—   (or  Testament).     {See  SnooesBioa.) 
When   made  bv   Foreigner,  or  by    a 
person  domiciled  abroad,  626.    Ci^padty 
of  Testator  to  make, — ^what  law  goveras, 
ib.    Form  ot,  627.    Testator  rJiangiTig 
his  Domicil  after  making  his  Will, — ^must 
he  make  a  new  Will!  628.    Consume- 
tion  of,  by  what  law  governed,    629. 
Dispositions  contained  in,  680.    Mov^ 
able    and    Immoveable    Property,    t6 
When  executed  abroad,  ke^  cannot  affect 
Moveable  Proper^  in  England,  except 
by  authority  of  English  Court  of  Pro- 
bate, 681.    Construction  and  Interpreta- 
tion of,  by  what  law,  ib.    As  to  deaerip* 
tion  of  Persons  entitled  to  take  nnder  a 
particuhir   denomination,  684.      When 
abjudicated  upon  by  Foreign  Tribunal, 
what  Rules  of  Prm^adure  and  Evidence 
shall  be  adopted,  682.  668.    Soeoesaion 
ab  inteatato,    {See  Suooession.) 
Wurtembeig.     Law  o^  reepecting  Mar- 
liage,  282.  (See  Marriage.)    Code  of,  re- 
specting Obligations,  Ac.,  and  a  Conflict 
of  Laws  in  relation  thereto,  464. 


Prinked  by  W.  H.  COX,  Ob  Qrest  Qaeen  Strast,  Ltaoola't  Inn  neUii 
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